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SECOND PART of the INSTITUTES. 



IN the firft part of the Infiitutes, following Littleton 
, our guide, we have treated of fuch parts of the com- 
mon laws, flatutcs, and cuftomes, as he in his three books 
hath left unto us. We are. in this fecond part of the Infti- 
tutes to fpeak of Magna Q)arta^ and many ancient and^ 
other ftatutes, as in the table precedent doe appeare. 

It is called Magna Q:aria>i not that it is great in quan- 
tity, for there be irany voluminous charters commonly 
pafTed, fpecially in thefe later times, longer tlien this is ; 
jior comparatively in refpect that it is greater then Charta 
de Forefta, but in refpedl of the great importance, and 
v^eightinefle of the matter, as hereafter (hall appeare : and 
like wife for the fame caufe Charta de Forefta^ is called 
Magna Charta de Forejla^ and both of them are called 
Magna Charta lihertatum Anglia. 

Kijig Alexander was called Alexander Magnus, hot in 
A 4 refpc<a 
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refped of the largenefle of>his body, for he was a little man, 
but in refped of the greatnefTe of his heroical fpirit, of whom 
it might be truly (aid, 

Alens tamen in parvo corpon magna fuiti 

fo as of this great charter it may be truly faid, that it is 
magnum in pai-vo. 

And it is alfo called Charta Ubertatum regni\ and upon 

great reafon it is fo called of the effect, quia liberos facit ; 

fometimc for the (ame caufe, communis Ubertas^ and le chartre 

des franchifes. 

The Ends, There be four ends of this great charter, mentioned 

Sapling IncipU i . ,-, t • /^ i 

fnt, in the preface, vtx. i. The honour of Almighty God, 

&c. 2. The fafety of the kings foiile; 3. The advance- 
ment of holy church; and 4. The amendment of the 
realme: foure moft excellent ends, whereof more fliall be 
faid hereafter. 

Bywhatauthori- By charter bearing date the 11. day of February, in the 
^y- 9 ycare of king H. 3. and fecondly, by that charter efta- 
bliOied by authority of parliament then fitting, and fo entrcd 
into the parliament roll ; the witneffes to the faid charter 
were 31. lords fpirituall, viz. Stephen Langton archbifliop 
of Canterbury, £» bifliop of London, 1. B. of Bath, P. of 
Winchefter, H- of Lincoln, Robert of Salifbury, W, of 
Rochefter, W. of Worcefter, L of Ely, Ht of Hereford, R. 
of Chicefter, William of Exeter, bifliops. The abbot of S. 
Edes, the abbot of S. Albons, the abbot of Battaile, the ab- 
bot of S. Auguftines in Canterbury, the Abbot of Evefham, 
the abbot of Wcffminfter, the abbot of Burghe S. Peter, the 
abbot of Reading, the abbot of Abindon, the abbot of 
Malmefbury, the abbot of Winchcombe, the abbot of Hyde, 
the abbot of Cejrtefey, the abbot of Shernborn, the abbot of 
Cerne, the abbot of Abbotebury, the abbot of Middleton, 
the abbot of Selbie, the abbot of Cirencefterj and 33, of 
ihe nobility, vi%. Hubert de Burgo chiefe juftice of Eng- 
♦ land. 
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land, and 3ft. eirles and barons, viz. Randall earle of Chef* 
ter and Lincdn, William earle of SaliAiuy, William earle 
Warren, Gilbert of Clare earle of Glocefter and Hertford, 
William de Ferrars earle of Derby, William Mandeyile 
earle of EflTex, H, de Bigod earle of NoriFoUc, William earle 
of Albemarle, H. earle of Hereford, John Conftable of 
Chefter, Robert de Ros, R. Fitzwalter, Robert de Vipount^ 
William de Bruer, R. de Mountfitchet, P« Fitzherbert^ 
William de Aubeine, Robert Grcfly, Rdgnald de Brehus, 
John de Movenne, J. Fitz-Alen, Hugh de Mortimer, 
Walter de Beauchamp, William de S. John, Peter de Molo* 
lacu, Brian de Lifle, T. de Multon, Richard de A^'g^ntein^ 
Jeffrey de Nevill, William Maudint, John de Baalim, and 
others. 

There were many of the great charters, and Charta d( The great prorU 
Fare/idy put under the great feale, and fent to archbiihops, for prefmatk? 
bifliops, and other men of die clergie, to be fafely kept, ® **^ 
whereof one of them remain at this day at Lambedi, with die 
archbiihop of Canterbury. 

Alfo the iame was entred of record in a parliament 
toU. 

And after king E. i. by zSt of parliament did ordain that *S ^* <• «•^ U 

both the faid charters ihould be fent under the great feale, 

as well to die juftices of the foreft, as to others, and to all 

fheriffes, and to all other the kings officers, and to all the 

cities through the realm, and that the fame charters fboulfl. 

be fent to all the cathedrall churches, and that they ihould be %s^*ii ap- }• 

28 £. I. ca« au 
read and publiflied in every county four times in the yeare & 17. 

in full county, viz. the next county day after the feaft of 

S. Michael, and the next county day^after Chriftmas, and the 

next county day after Eafter, and the next county day after 

die feaft of S. John. 

It was for the moft part declaratory of the principall . Tfcc quib'ty. 

grounds of the fundamental! laws of t ngland, and for the 

refidue it is additionall to fupply fome defeats of the common 

law; 
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Itot* cUuf. 
I X H. 3. membr* 
44. 5 H. 3. 



law; and it was no new declaration: for king John in the 
17 yeare of his raigne had granted the h'ke, which alfo was 
called Magna Chartay as appearcth by a record before this 
great charter made by king H. 3. 

Home ne fuer* mordanc^ apud Weftmonajlerium des term 
in auter countiey car ceofer enconf* lejiatut de Magna Charta 
finon que Ilia affifa femel tnUrtninata fuit cormnjujlic*. > 

Alfo by the faid iOt of 25 E. 1. (called ConjirnC Chariar*) 
it is adjudged in parliament that the great charter, and 
the charter of the foreft (hould be taken as the common 
law. 

Soon after the making of this great charter^! the young 
king by evill counfeD fell into great miflike with it, which 
Hubert de Burgo fummus jujiiciarius jfnglia perceiving 
(who in former times had been a great lover, and well de- 
ferving patriot of his country, and learned in the laws (for 
Rot» clauf, it H. 3. membr. 44, 1 finde that he, and many 
others were juftices itinerant in 5 H. 3. and I have feen a 
fine levied before him, and fixe other judges, between Ste- 
phen de Wamcefle, and the abbot of Hales) yet meaning to 
make this a ftep to his' ambition (which ever rideth without 
reines) perfwadcd and humored the king that he might avoid 
the charter of his father king John by dureffe, and his own 
great charta, apd Charta de Fore/la alfo, for that he was 
within age when he granted the fame, whereupon the king 
in the 1 1 yeare of his raign, being then of full age, got one of 
the great charters, and of *the foreA into his hands, and by the 
counfell principally of this Hubert his chiefe juftice, at a 
councell holden at Oxford, unjuftly cancelled both the faid 
charters, (notwithftanding the faid Hubert de Burgo was 
the primier witnefle of all the temporall lords to both the laid 
charters) whereupon be became in high favour with the 
king, infomuch as he was foon after {viz. the 10 of Decern* 
ber, in the 13 yeare of that king, created to the higheft dignity 
that in thoic times any fubjedl had) to be an earle, viz. of 

Kent. 
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Kent. But (bon after (for flatterers and humorifts have nd 
fure foundation) he fell into the kings heavy indignation, 
and after many fearful! and miferable troubles, he was juftly, 
and according to law fentenced by his peeres in open par- 
liament, and juftly degraded of that dignity which he unjuftly 
had obtained by his counfell for cancelling of Magna Chartaj 
and Charta de Forefta. And the king by his charter granted, 
^od nosfirmiter ^ integre tenehimus judicium di Huberto de 
Surge per barones di^ium-, he was buried in the Frier Predl* 
caftts where Whitehall is now built, fo as no monument 
remains of him at this day. 

In this advice Hubert de Burgo either diflembled his opi^ 
nion, or grofly erred (as ever ambitious flattery bedazles the 
eye, even of them, that be learned) firft, for that a king can- 
not avoid his charter, albeit he make it when he is within 
age, for in refpeft of his royall and politique capacity as king, 
the law adjudgeth him of full age. Secondly, it being done 
by authority of parliament, and enrolled of record, it was 
ftrange tiiat any man (hould think that the king could avoid 
them in refpeft he was within age. Thirdly, it was to no 
end to canceU one where there were fo many, or to have 
canceUed all, when they were of record in the parliament 
roll, or to have cancelled roll and all, when they were, for 
the moft part, but declaratories of the ancient common 
laws of England, to die obfervation, and keeping whereof, 
the king was bound and fworm What fuccefTe thofe potent 
and opulent fubjeds, Hugh Spencer the father, and fon 
had, for giving rafli and evill counfell to king E. 2. enconter 
la forme de la grand chartre^ I had rather you fhould read 
then I ihould declare. 

After the making of Magna aarta, and CAarta de Fo^ 
njay divers learnedonen in the laws, that I may ufe the words 
of the record, kept fchooles of the law in the city of London, 
and aught fuch as reforted to them, the laws of die realme, 
taking their foundation of Magna Cbarta, and aarta de 

Fereftay 
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Fonjla^ which as you have 'heard> the king by ill advice 
ibught to impeach. 
19H. 3. ubi The king in the 19 year of his raign, by his writ, com- 

mandcd the maior and fheriffcs of London, ^odper totam 
civitatem London clamari faciant fsT firmiier prohtberiy ne 
aliquis fcholas Unens de legibus in eadem civitatede cateto 
ibidem leges doceaf, i^ Ji aliquis ibidem fuerit hujufmodifcholas 
Jenensj ip/umjine dilatione ceffarefac^-y Tejle Rege^ ^c. II die 
Decembrisy anno regnifui decimo nono. But this writ took no 
better efFeft then it deferved, for eviU counfdl being removed 
from the king, he in the next yeare, vi%. in the ao yearc of 
his raignc compleat, and in the one and twentieth yeare cur- 
rent, did by his charter under his great feale confirme both 
Magna Cbarta^ and Charta de ForeJIay he being then 29 
MarfK cap. 5* years old. Anifafter in the 5'2 yeare of his raignc eftablilheJ 
JS ,• 4* n- ^^j confirmed both the fame by a£l of parliament, with the 
«o Aff. p. 17. claufe, ^od cqntravcnientes per dominum « regem^ cum con^ 
it . Ajicn' lans viSiifuevinU grofviter puniantur. Hereby fhall fome opinions 
*^*^*^ *^* and refolutions in our books be the better underftood^ which 

fpeak of alienations without licenfe before 01; after 20 H. 3. 
which yeare was named for that the king then confirmed the 
/aid great charter, and in like manner did king £• I. by zQ. 
of parliament in the 25 year of his raign: and the &id two. 
charters have been confirmed, eftabliflied, and commanded 
to be put in execution by 3a feverall aSs of parliapient in 
all. 
Of what high Thi5 appeareth partly by that which hath been faid,for 

Lib biei^ " that it hath fo often been confirmed by the wife providence of 
fo ipany afts of parliament. 

And albeit judgements in the kings courts are of high 

regard in law, and judlcia are accounted 2s juris di£lay yet 

qonfirm. Cha, t it is provided by aft of parliament, that if any judgement be 

t i^VVt^Mai. given contrary to any of the points of the great charter, or 

ch.,t.^2. part, Q^j.^^ J, Forefta^ by the. juftices, or by any other of the 

king^ 



A P ROE ME. 

kings minifters, tec. it fhall be undone, and holden for 
nought. 

And that both the (kid charters fliall be fent under ^5 ^ >* 
the great feale to all cathedral! churches throughout the 
reahn there to remain^ and ihall be read to the people twice 
everjyeare. 

The higheft and moft binding laws are die statutes which ^ |' 3" ^^ '' 
are eftablilhed by parliament ; and by authority of that higheft ^hp"* 
Court it is enaAed (only to fhew their tender care of Magna 
CbartOj and Charta dt Forejia) that if any ftatute be 
made contrary to the great charter, or the charter of the 
foreft, that fhall be holden for none: by which words 
aO former fbtutes made againft either of thofe charters 
are now repealed; and the nobles and great officers were 
Co be fwom to the obfervation of Magna Charta^ and Cbartd 
di FonJIa. 

Magna fuli ^uoHiam magna revtrentia charta. 

We in this fecond part of the Inftitutes, treating of the 
ancient and other flatutes have been inforced almoft of ne- 
ceffity to cite oar ancient authors, Bradon, Britton^ the 
Mirror, Fleta, and many records, never before publtfhed in 
print, to die end the prudent reader may difcerne what the 
common law was before the making of every of thofe ftatutes, 
which we handle in this work, and thereby know whether 
the ftatute be introdudlory of a new law, or declaratory of 
the old, whidi will conduce much to the true underftanding 
of the text it felfe. We have alfo fometime in this and other 
parts of die Inftitutes, cited the Grand Cuftumier de Nor- 
mandy, where it agrecth with the laws of England, and fome- 
time Mrhere they dlfagree, ex dlametroj being a book com- 
pounded as well of the laws of England, which king Edward 
the Confeflbr gave them, as he that commenteth upon that 
book teftifietb (as elfcwhere we have noted) as of divers 
oifloraes of die duchie of Normandie, which book was com-* 

pofed 
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poki in the raign of king H. 3. viz. about 40 yeares aftei^ 
the coronation of king Richard the firft, 3 Septembris anno x 
of his raign, anno Dom. 1189. about 138 yeares after the 
conqueft. See that book cap. 22. fo. 29. a. and the com- 
ment upon the fame, & cap. 112. In which Cuftumier a 
great number of the courts of juftice, of the originall writs, 
and of many other of the titles of the laws of England, are not 
fo much as named or mentioned. And feeing we have in 
thefe, and oth^r parts of our Inftitutes, cited the laws and 
flatutes of divers kings before the conqueft, and in the 
Conquerors. time, wc have thought good for the eafe of the 
reader, to fet down the times wherein thofe kings lived, and 
deceafed. Inas began to raign anno Dom, 689. and de* 
ceafed 726. Jluredus^ alias Alfredus^ alias Elfredusy began 
to rargn anno Dam. 872. and deceafed 901. Of this Alurei 
it is thus written, Aluredus acerrimi ingenii princeps per 
Grintbaldum y Johannem do^fijfimos monachos tantum iH-^ 
JlruSfus ejl^ ut in brevi librorum omnium notitiam haberetf 
totumque novum ^ vetus Tejlamentum in eulogiam Anglica 
gentis tranjmutaret (cujus tranjlationis pars nobis feliciter 
accidlt,) This learned king in advancement of divine and 
humane knowledge, by the pcrfwafion of thofe two monks 
founded the famous univecfity of Cambridge. Edwardusy 
fon of the faid Aluredyhegun to reign anno Dom. 901, and 
deceafed 924. * Etheljianus^ alias, Adtijiane eldeft fon 
of tile faid 1: dward began to raign anno Dom. 924. and de- 
ceafed 940. * Edmundus bcrgan to raign anno Dom. 940* 
and decc'.fed .46. ^ Edgarus began to raign anno Dom. 
959. and deceafed 9-5. ** Etheldndus began to raign anna 
Dom. 979. and deceafed 1016. * Canutus began to raign 
anno Dom. .016. and deceafed 1035. ^ Edwardus began 
to raign anno Dom. 1 042. and deceafed 1066. « Wiliielmus 
Baftardus began to raign anno Dim. 1066. and deceafed 
1087. 
Some fragments of the ftatutes in the raigns of the above- 

faid 
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feud kings doe j£t remain, but not onel j many of the ftatuteSy 
anda6b of parliament, but alfo the books and treatifes of the 
commoa laws both in thefe and other kings times, and fpe- 
cially in the times of the ancient Brittons (an ineftimable 
loITe) are not to be found* 

It is to be obfenred that in Domefday Haroldus, wh« 
ufurped the crown of England, after the deceafe of king Ed- 
ward the Confeffor, is never named ^r nomen regis^'^fed pgr 
msmen Comitls Haroldi^feu Heraldi\ and therefore we hav^ 
emitted him« 

In citing of the aborefaid laws originally written in the 
Saxon tongue, we have referred you to M. Lambard, who 
accurately and faithfully tranflated the fame into Latin, one 
page containing the Saxon, and next the Latin, and is in 
print (for our n^anner is not to cite any thing, but fo to 
referrc the reader, as he may eafily finde itj) fedut unkuique 
juus tribuatur honosy all thofe ftatutes in the raigns of all the 
aboveJaid kings wer^ of ancient time plainly and truly tranf- 
lated into Latin, (whereof we have a very ancient, if not the 
firft manufcript) which no doubt did not a little abbreviate 
M. Lombards patns. 

Upon the text of the civill law, there be fo many gloflcs 
and interpretations, and again upon thofe fo many commen- 
taries, and all thefe written by do£lors of equall degree and 
authority, and therein fo many diverfities of opinions, as 
they do rather increafe then refolve doubts, and incertainties, 
and the profeflbrs of that noble fchsnce fay, that it is like a 
fea full of waves. The diiFerence then between thofe glofles 
and commentaries, and this which jvee publifb, is, that their 
gloifes and commentaries are written by dodors, which be 
advocates, and fo in a manner private interpretations : and 
our expofitions or commentaries upon Magna Charta, and 
other, ftatutes, are the refolutions of judges in courts of jutf1c« 
injudicial! courfes of proceeding, either related and reported 
in our books^ or extant in judicial! records, or in both, and 

tiierefore 
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therefore being coHedled together, (hall (as we conceive) 

produce certainty, the mother and nurfe of repofe and 

quietneiTe, and are not like to the waves of the fea, but 

MtffJ^ Statio benefida peritis : for "Judlciafunt tanquam juris dUfa» 

Finis Prooemii. 



But now let us pcrufc the Text it felfe. 



MAGNA 



MAGNA CHAJITA. 

E D I T A Anno nono H. III. 



rjENR ICUS Del gratia rex An^ 

jtJL gli^ (i)i domlnus Hibernia^ 
dux Normanlaj et Jqtutanta^ et 
comes Andegaviit^ archiepifcoptSy eplf- 
cspisy abhatlbus^ prloribuSj comi- 
tibusj barontbus (2), vlcecomltibuSy 
prapojitisy fmnijirts^ et omnibus baU 
Ihisj etjidelibus fuisy prafentem char-- 
tarn iufpe^urisj falutem. Sciatis 
quod ms intutiu Delj et pro falute 
anima nqfira^ i3c. et ad exaltatlonem 
fan£fa ecclefia^ et emendatlonem regni 
nojiri {^)',fpontanea et bona voluntate 
noftra (4), dedimus et concejjimus ar^ 
chiepifcopisj epifcopisj abbatibuSy pri^ 
*nbusy comitibus^ baronlbus^ et om- 
nibus liberis de regno nojtroy has //- 
bertates fubfcript\ tenend* in regno nof- 
tro Anglia inperpetuum* 



HENRY by the grace of Goci, 
king of England, lord of Ireland, 
duke of Normandy and Guyan, 
and earl of Anjou, to ^11 archbifhops, 
bifhops, abbots, priors, earls, barons, 
flieriffs, provofts, officers, and ,to all 
bailiffs, and other our faithful fubje£te, 
which fliall fee this prefent charter, 
greeting. Know ye that we, unto 
the honour of Almighty God, and for 
the falvation of the fouls of our pro- 
genitors and fucceflbrs kings of Eng- 
land, to the advancement of holy 
church, and amendment of pur realm, 
of our meer and free will, have given 
and granted to all archbifhops, bi« 
fhops, abbots, priors, earls, barons, 
and to all free-men of this our realm, 
thefe liberties following, to be kept in 
our kingdom of England for ever. 

( I Inft. 81. Statutes of Confirmati cm. 52 H. 3. c. 5. 25 Ed. i. c. i^ 2, 3, & 4. 2S Ed. i. ft«t. 
3' c. I. I Ed. 3. ftar. 2. c. i. 2 £d. 3. c. i. 4 Ed. 3. c. u 5 Ed. 3. c. i, 9. xo Ed. 3. ftac. x. 
CI. i4Ed. 3.ftat. I. c. X. i5£d. 3. c. i. 28 Ed. 3. c. 1. 31 Ed. Hat. i. c. x. 36 Ed. 3. c. i. 
37 Ed. 3. c. J. 38 Ed. 3. ftat. I. c. I. 42 Ed. 3. c. i. 45 Ed. 3. c. i. 50 Ed. 3. c. 2. x Rich. 
2.C.I. z Rich. 2. c. I. 5 Rich. 2. c. x. 6Rich. 2. c i. 7 Rich, ft, c. 2. 8 Rich. 2. c. i.« 
X2 Rich. 2. c. I. X Hen. 4. c. i. 2 Hen. 4. c. x. 4 Hen. 4. c. i. 7 Hed. 4. c x. 9 Hen. 4* 
€. I. 13 Hen. 4. c. x. 4 Hen. 5. c. i. ) 

( 1 ) Henricui Dei gra*ia Rex Anglia^ Sec, ] Concerning the ftykrs 
of the kings of England, both before and after this king, and how 
often they altered the fame, fee in the firft part of the Inflitutes, 
SeHione prima, 

(2) Archiepifcopis^ epifcopis^ ahbatihuSy priqrihus^ comi/ibus, haroni- 
bus, &c.] This or the like particular diredlion, this king and his 
progenitors before him ufad; and fodid E. i. E. 2. and E. 3. King 
R. 2. in his letters patents ufcd a more geoerall, and compendioas 
dircftion, viz. Omnibus ad quos prafcHfcs liters pervenerint, &c. 
which direction is ufed to this day, faving in charters of creation 
of dignities, the direflions to this day, are archiepifcopis, epifcopisy 
JucibuSf marcbionibusy &c. and hiis teftibus, in the end. 

(3) Nos intuitu Dei, pro falute anima noftra, ad exalt atione fanSia 
iccUfia, et emendatlonem regni no/lri.] Here bee foure notable caufcs 
of the making of this great charter rchcarfed. 1. The honour of 

ILIhst. JB God. 



The firft Part 
of the lafticutes, 
Seff. I. 

Note not onely 
the preamble of 
this Charter, Se . 
of the forcft, but 
the bodies of 
the Charters 
them fclves are 
contained in the 
Charter of Kin J 
John, An. X7. of 
his reigny Mat. 
Par.pag. 246. 
^aexf>artt 
tMxinia legis anm 
t'tquM & repd 
conjuetudines C9tt» 
tinebant. p.94^ 



1 Magna Charta. > Cap. i. 

God. 2. For the health of the king's foul. 3. For the exaltation 
of holy church; and fourthly^ for the amendment of the king- 
dome. 

Thefe be thofe excellent laws contained in this great charter, 
and digeftcd into j8. chapters, whicK tend to the honour of God, 
the fafety of the king's confcience, the advancement of the church, 
and amendment of the kingdome, granted and allowed to all the 
fubj. dls of the realme. 
[ 2 ] (^) Spontanea^et^ona voluniafe nofira,']ThcCe words wertzdded, 

for that king John, as hath been faid, made the like charter in 
effed, and fought to avoid the fame^ pretendbg it was made by 
durefle. 

This great charter is divided into 38. chapters. 



CAP. L 



TMPR IMIS^conceJJimus Deo{\)y PIRST, we have granted to God, 

it hoc prafenti charta noftra con^ and by this our pfefent char- 

Jirmavimus pro nobis et haredibus nof- ter have confirmed, for us and our 

tris inperpetunm {i)^ quod ecdefia heirs for ever, that the church of Eng- 

jfr^licana (3), libera Jit (4), et habeat land fliall be free, and (hall have all her 

omnia jura fua integra {^\etliber^ whole rights and liberties inviolable. 

tate$ fuas illajas ( 6 ) . Concejftmus We have granted alfo, and given to aU 

etiam^ et dedimus omnibus liberis homi- the free-men of our realm, for us and 

nibus regni nojiri (7), pro nobis et ha* our heirs for ever, thefe liberties un- 

redibus nojirts inperpetuum^ has liber^ derwritten, to have and to hold to them 

tates fubfcriptas (8 ). Tenend" etha- and their heirs, of us and our heirs for 

bend^ eis et haredibuSy {()) fuisy de ever. 
nobisy (10) et haredibus no/Iris im^ 

ferpetutem* {%. inft. 1. 52 H. 3. c. 5.&42 Ed. 3. c. i.) 

• Inter Legetfeu Sanffottt • Dei, infrimis, ecclejtam liber am facto, ita quod nee vendam, 
/«y?/wi6n« iJtf- „g^ ^ Jirmam ponam, nee mortuo arc biepi/copo Jive epifcopo, 'uel abbatt 
Its, . I. cap. . ^y^^/^ accipiam de dominie eccle/ia?,/eu de bominibus ejus, donee fuccejfor 

in earn ingrediatur, et omnes malas con/uetudines, quibus regnum Angliet 

injufte opprimebalur, inde aufero, 

{\) Conceffimus Deo,'\ We have graanted to God: when any 

thing is graunted for God, it is deemed in law to be graunted to 

God, and whatfoever is graunted to his church for his honour, and 

the maintenance of his religion and fervice, is graunted for and to 

God; ^od datum eft ecctefi^t, datum eft Deo, 

Seethe firft And this and the like were the formes of ancient a6ls and 

pirt of the In- graants, and thofe ancient ad^s and graunts muft be conftrued and 

'»iruies. Sea. i. taken as the law was holden at that time when they were m^de. 

Here in this charter, both in the title and in divers parts of the 
body of the charter, the king fpeaketh in the pluralt number, 
(GnceJ/imus, The firft king that 1 read of before him, that in his 
graunts wrote in the plundl number, was king John, father of our 

king 
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king H. 3 . other kings before him wrote in the fingufar nnmber* 
they ofed Ego, and king John, and all the kings after him, Nos. 

(2) Pro nobis et harredibus noftris inperpetuum,'] Thefe words 
were added to avoid all fcruples, that this great parliamentary 
charter might live and take efFcA in all fucecfiions of ages for 
ever. More of this word (heires) hereafter in this chapter : When 
Pro mSis, hderedibuj et fuccejjoribus noftris came ifl> (hall be (hewed 
in hts £t place. 

{3) ^^d ecchfia Anglicana^ &c.] This at the making of this 
great charter^ extended not to Ireland^ nor to any of the king's 
roraign dominions ; bat by the law of Poynings, made by the au- 
thority of parliament in .Ireland, in anno 11. H. 7. all the laws 
and ftatutes of this realm of England before that time had or made 
do extend to Ireland^ fo as now Magna Charta doth extend into 
Ireland. 

(4) ^^ eccUfia Anglicana libera fit, ^ That is, that all eccle* 
ilailicall perfons within the realm, their poflcffions, and goods, fliall 

be freed from all unjult exactions and opprefTions, but notwitb- [ 3 j 

Handing fhould yeeld all lawfull duties, either to the king or to 

any of his fabjedts, fo as libera here, is taken for Uberataj for as 

bath been faid, this charter is declaratory of the ancient law 

and liberty of England, and therefore no new freedom is hereby 

granted^ (to be difcharged of lawfull tenures, fervices, rents and 

aids) bat a reditution of fuch as lawfully they had before, apd to 

irtz them of that which had been ufurped and incroached upon 

them by any power whatfoever; and purpofely> and materiadly^ 

the charter faith ecclefia, becaufe ccdefia non morititrf but moriuntur 

ucUfiafticiy and this extends to all ecclefialHcall perfons of what 

quality or order foever. 

(5) Et baheai omnia jura fua Integra.] That is, that all eccle- 
fiafUcail perfons (hall enjoy all their lawful jurifdidHons, and other 
their rights wholly without any diminution or fubftra6lion whatfo- 

evcr; znd Jura /ua prove plainly, that no new rights were given Rot.Parliaa« 
unto them, but fuch as they had before, hereby are confirmed; and 4l^>2*Nu.i3^ 
great were fometimes their rights, for they had the third part of 
the pofieilions of the realme, as it is affirmed in a parliament roll. 

(6) Et lihertaies fiios illajas.'] Libertauj zre here taken in two 
fenfes. i. For the laws of England fo called, becaufe liberos faci^ 

UM/, as hath been faid. 2. They are here taken for priviledges Rcgift. foL 19; 
held by parliament, charter or prefcripiion more then ordinary; ? ^*« 
and in this fenfe it is taken in the writ De libsrtatibus ailocandis^ ' ' * ^* 
and in another writ De libertatihus exigmdis in itinerey but it is but j^^-,/^, 
libertates/uaSf fuch as of right they had before ; jura ecclejia public 
eis 4equiparmMtur, 

Every archbiihoprick and bi(hoprick in England are of the 
king's foundation, and holden of the king per baroniam, and many 
abbots and priors of monafleries were alio of the king's founda- 
tion, and did hold of him per baroniam, and in this right the 
archbiihop and bifhops, and fuch of the abbots and priors as held 
fpr baroniam, and called by writ to parlLiment, were lords of par- 
liament ; and this is a right of great honour that the church, viz. 
the archbiihop and biihops now have. Ecckfia eft infra atatem, et GlanvJ. 7.' 
iu€uftodia Domini Regis, qui tenet ur jura et hareditates fuas manute^ c. i. Brafl. Hb. 
nere et defender e 'r 7^d in other records it is faid, Ecclefia quw 3- fol.226. 1. 5. 
>»/rr eft infra ertatem fungi tur femper 'vi<.e minms, nee eft juri con- ^ " ^*^j'^ com.** 

B 2 fonum 
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Cap. 



Banc Rot. 
Fleta lib. i. 

See hereafter 
c. ai. 14 £. 3' 
cap. 12. ftat. 2. 
18 E. 3. cap 4. 
I R. 2. cap. 3. 
S E. 3. fol. 26. 
Rrgid. 280. 
▼id. 27. H. 8. 
c. 24. Vid 
foftca. c. zx. 



Regift. 58. 
F.N.B. 175. 



[4] 

1 Timoc* c. %• 



Litt. fol. 20. 
Regift. fol. 
F.N.B« 227« 



r.N.B. 19. 
Regift. 289. 

See the expofi- 
tion oi the fta* 
tute of Artie. 
Cler. cjp. 9* 
Regift. 300. F. 
N. B. 266. a. 
76. E. 3. 
proces 165. 
ke^^Ift.judi. 22. 



^ffjMT quo J infra letatem exiftentes, fer negligtntiam cufiodum /uorum 
txbdertdatiwum pcaiatitur feu ah a^htu reptllanttAr, 

They arc difcharged of purveyance for their own proper 
goods. 

And this was the ancient common law, and fo declared by 
divers ads of parliamenty and there is a writ in the regifter for 
their dilcharge in that behalfe : and this is not reftrained by the 
faid a£t of 27. H. 8. for thereby it is provided that the purveyor 
fhaJl obferve the ftatutes for them provided, fo as where the pur- 
veyor is prohibited to purvey by any flatute, the faid ad of 
27 H. 8 fetteth him not at liberty. 

And true it is, that ecclefiafticali perfons have more and greater 
liberties then other of the king's fubjeds, wherein, to fet down alU 
would take up a whole volume of it felf, and to fet down no ex- 
ample, agreeth not with the office of an expofitor; therefore fome 
few examples (hall be exprefTed, and the fludious reader left to ob- 
ferve the reft as he (hall reade them in our books, and other autho- 
rities of law. 

If a man holdeth lands or tenements, by reafon whereof he ought 
(upon eledion, &c.) to ferve in a temporal! office, if this man be 
made an ecclefiafticali perfon within holy orders, he ought not 
to be eleded to any fuch office, and if he be, he may have the 
king's writ for his difcharge, and the words of the writ are ob- 
fervable, Rex^ &c. cum ftcundum legem et confuetudinem regni nofiri 
AngU<e clerici infra facros ordines confiituti ad tali officium eligi non 
deheat^t^ nee baSenus confueveruntf &c. and the reafon thereof is ex- 
prefTed in the writ, ^ia juri non eft con/onumy qi:od hit qui faluhri 
Jiatu animarum. Sec, fin ta/i loco, &c.) de/erviunt, alibi extra (eun^ 
dem locum) fectdaribus negotiis compeilantur. 

By this writ it appeareth that this was tiie ancient common law, 
and cuftome of England, and had a fure foundation. Nemo militans 
Deo, implicet/e negotiis fecularibus, ut ei placeat cui/e probavit, Ec- 
clefiafticali perfons have this priviledge that they ought not in per- 
fon to ferve in warre. Alfo ecclefiaihcall jperfons ought to.be quit 
and difcharged of tolles and cuftomes, avirage, pontage, paviage, 
and the like, for their ecclefiafticali goods, and if they b< molefted 
therefore, they have a writ for their difcharge, by which writ it 
appeareth that this was the ancient common law of England. 
Rex, &c. cum per/ona eccUJiaftica fecundum con/uitudinem ba^enus in 
regno noftro lyitatam, et afprobatam ; ac ad telonium, pa^viagium et 
muragium, &c. de bonis fuis ecclejiafticis alicubi in eodem regno /r^r- . 
Jland* nullatenus teneantur. Sec, 

If any ecclefiafticali perfon be in feare or doubt that his goods 
or chattells, or beafts, or the goods of his farmor, &:c. (hould be 
taken by the minifters of the king, for the bufinefle of the king, he 
may purchafe a protedion cum clau/ula nolumus, 

DiftrefTes fhall not be taken by ftierifFs or other of the king's 
minifters in the inheritance of the church wherewith it was an* 
ciently endowed, but otherwife it is of late purchafe. 

If any ecclefiafticali perfon knowledge a ftatute merchant or 
ftatute lUple, or a recognizance in the nature of a ftatute ftaple, his 
body fhall not be taken by force of any procefTe thereupon, and for 
more furety thereof the writ thereupon to take the body of the 
conufor is ft laicusftt. 

If a perfon bee bound in a recognizance in tlie chancery or in 

any 
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any other court, 8cc, and he pay not the fum at the day, by the 
common law, if the perfon had nothing but ecclefiafticall goods, 
the recognizee could not have had a levari /ac* to the Iheriffe to 
levie the fame of thefe goods, but the writ ought to be directed 
to the biihop of the dioces to levie the fame of his eccleiiaiUcall 
goods. 

» In an adlion brought againft a perfon (wherein a cafias licth) * iS.E. 2, Proc 
for example, an account, the (herifte returns quai clericus eft he^ 205. 9 E. 3. 30; 
mficiatus, nullum habens laicu feodum, in which he 'may be fummon- ** ^ * 3« 44« 
ed, in this cafe the plaintiffe cannot have a capias to the Iheriffe \^^ £* |* ^ J* 
to take the body of the perfon, but he (hall have a writ to the 32*. E. ^*. Procei 
biihop to caufe the perfon to come and appeare. But if he hrd re- 58. 34. £. 3. 
turned quad clericus eft nullum habens laicum feodum^ then is a capias •^^"'/-f- »53» 
to be granted to the (heriife, for that it appeared not by the re- J^'^* 3* ^* 
tame that he had a benefice, fo as he ndght bee warned by the 21 h! J' 16^ 
biihop his diocefan, and no man can be exempt from juflice. See Regif. judic. 6a« 
more of this matter Artie. Cleri. cap, 9. ' Artk, Cier, r . 9. 

Secundum legem et confuetudine regni Anglise clerici in decenna, &c. Marlebr. c, xo. 
pons nen deheant, ^uel ea occafione diftringi <vel inquietari non con/ue- Briton, f. 19. B. 
'veruttt : and ecclefiafticall perfons are not bound to appeare at ^^e^** ''• »• c. ^ 
tourney or vicwcs of frankpledge. *5' ^^^ ^^i* 

But hereof this little tafte fhall in this place fuffice, with this, p^ti. m,'<. 
that as the overflowing of waters doe many times make the river 
to lofe hb proper chanell, fo in times pad ecclefiaflicall perfons 
feeking to extend their liberties beyond their true bounds, either 
loft or enjoyed not that which of right belonged to them. 

(7) Concejpmus eiiam et dedimus omnibus libsris hominibus regni 

neftti, &c.] Theic words (omnibus liberis hominibus regni) doe in- I,itt. fed. 189, 
elude all perfons eccleiiafticall and temporall incorporate politique 
or natural!, nay they extend alfo to villcines, for they arc account- 
ed free againft all men faving againft the lords. 

(8) Has libertates fubfcriptas,'] Here it is to be obfcrved that Seethcftatute 
the aforefaid claufe that concerned the church onely, is in favour 0^34- ^« i. de 
of the church «nerall without any reftraint, but this claufe that '^'^^^'^^^p''^'* 
concemes all Sit king's fubicAs hath a reftraint by reafon of this wll^ch^fi^nfjrc 
word (fubfcrtptas ) which reftVaineth //^fr/^/w to the 38. chapters of general. 

this great Charter. [ 5 ] 

(9) HiBredihus.^ At this time haredes were taken iox fuccejjhres^ *Mich. 17. E. 
2xAfucceff6res for haredes. »• « Com. 

(10) De nobis,'] In this place thefe words are not inferted to ie'ic*''rcc^ihV* 
inike a legal! tenure of the kine, but to intimate that all liberties 6,'^ par*tof the 
ft the ^fi were derived from the crowne. Inftitut, fea,i# 

* Nocr that courts of juftiee are alfo called lihertatHy becaufe in them the lawei 
oithcnMlmc qaa iihtres/aciunt, are adminiftred* 
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CAP. IL 



Cf I quis eomitunij ^el haronum {i) 
*^ noftroruni'i five aliorum tenentium 
de nobis in capite {%) per Jervitium 
tnilitare (3)^ mortuus fuerit^ et cum 
decejferit^ hares ejus plena atatis (4) 
fuerity et relevium nobis Meaty habeat 
hareditament^ fuum per antiquum re^ 
levium {5)jfiHicetj hareSjVel hare- 
des (6), comitisy de cm^ integro^per 
centum librasy hares vel haredes ha- 
roniiy de baronia iniegroy per centum 
marcasy hares vel haredes militisy de 
feodo militis integroy per centum foUdoi 
ad plus (7). Et qui minus habuerity 
minus dety /ecuhdum antiquam conjue^ 
tudinem feodorum ( 8 ). 



T F any of our earls or barons, or 
^ any other, \rfiich hold of us in 
chief by knights fervice, die, and at 
the time of his death his heir be of 
full age, and oweth to us relief,^ he 
fhall have his inherit^ce by the old ' 
relief; that is to lay, the heir or heirs 
of an earl, for a \/vhoIe earldom, by 
one hundred pound ; the heir or heirs 
of a baron, for an whole barony, by 
one hundred marks \ the heir or heirs 
of a knight, for one whole knights 
fee, one hundred fhillings at the moft^ 
and he that hath lefs, ihall give lefs, 
according to the old cuftom of the 
fees. 



(7 Rep. 33. 9* 124. 40 Ed. 3. f 9. I Inft. 76. a. S3, b. 106. a. 3601(1.325. Bradl. 84. a. 
attercii by 12 Car. Z* c. 24. which Cakes away Knight's Service^ &c.} 



Kot. Parliam. 
anno 11 £. 
)]•' S- fo. i.^ in 
cafa principls. 

RouPat. SR. 

9. 

Rot. Pat. 18 H. 
6. 12 Febr* 



Bra£V.- lib. t. 
fol. 5. b. Flcta 
lib. I. cap. 5. 
Bricoo 68. b« 



Brad, uhtfuprtti 

Ad. Attic. £p. 
5. In<^uir.40. 
t. 3. . 



Int^r record, in 
T4iiri 27 Aug. 
5 H. 4. the 
r^rle of Nor- 
r!\umb. Cal'cy' 
4cc. 



(i) Si quis comitum vel baronum.'] At this time there was never 
a duke, inarquefle, or vifcount in England^ for if there had beeh^ 
they had (no doubt) been named in this chapter: the iiril duke 
that was created fmce the conquefl, was Edward the Black Prince, 
in 1 1 E. 3. Robert de Vcre earle of Oxford, was in the 8, year of 
Kiehard die fecond, created marqueffe of Dublin in Ireland, and 
he was the firfl marquefTe that any of our kings created. 

The firft vifcount that I finde of record, and that fate in parlia- 
ment by that name, was John Beaumont, who in the 18. yeare of 
H. 6. was created vifcount Beaumont. 

Comites^y Dicuutur ccmites, 'oiz, quia in comitatu /I've ajbcietate 
nomen/ump/erunt, qui et'tam did pojjunt confides aeonfuUndo: Reges 
enim tales Jib i ajfociant ad confulendum et regendum populum Dei, ordi^ 
nantes eos in magno honore, et poteftatet et nomine^ quando accingunt eos 
gladfiSf ringis gLdiorum, Sec gladiuj autem fignificat defenfionem regni 
et patriae 

Barones.'] Sunt et alii potentes /ub rege qui dicuntur bar ones y hoc 
eft:, robur belli: and where fome ha^e thought that baro is nT> Latin 
word, we find it in Tullies Epidles, afud patronem^ et alios barones 
te in maxima gratia poj'ui. Cal/ridus Corniuall tenet mawrium de 
Burford de rcge, perfervitium barnia, but it is to be linderllood, 
that if the king give land to one and his heirs, tenend* de rege per 
fervitium baroni^r, he is no lord of parliament until! he be called by 
writ to tlic parliament. Thcfe which are carls and barons have 
oiHces and duties annexed to their dignities of great truft and 
confidence, for t»vo purpofcs. \, jld con/ulendum tempore pacts, 2« 
Ad defendctidum re^cm et patriam tempore belli. And prudent anti- 
quity haih given unto them two enfignes to rcfenible, and to put 

then^ 
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tiiem in minde of their duties ; for fird they have an honourable and 
loDg robe of fcarlctrefembling counfell, in refpeft whereof they are 
accounted in law, dt magna confilio regis, 2. They are girt with 
afword that they fhould ever be ready * to defend their king and 
country : and it is to bee obferved that in ancient records the ount. L q» 
barony (under one word) included all the nobility of England, c. 4. * 
becaufe regularly all noblemen were barons, though they had a 
higher dignity, and therefore of the charter of king E. i. in the 
expofition of this chapter hereafter mentioned, the conclufion is, 
iefiibmt arcbiepifoipis^ epi/copis, haronibus, &c. So placed, in 
refpeA that baronts included the whole nobility: and the great 
counccll of the nobility, when there were befides carles and barons, 
dukes and marquefles, were all comprehended under the name 5 ^* 4» •** 
ie la councell de baronagt, •/•^' 

(2) Si've aliorum tenentium in capiteA It is worthy of obferva- 
tion, with what great judgement this itatute concerning relicfe is 
penned; for by the aft of parliament called. The Affife of Clarendon, 
anno 10 H. 2. Anno Domini 1 1 64, it is thus enafted; archiepifcopi^ 
ffifcopif et uni'verfg perfome regni, qui de rege tenent in capite ham 
ieant pojfejftenes fuas de rege, ficut baroniam, et inde refpondeant 
jufticiariis et miniftris regis, et ficut catfri barones debent interejje 
cvri4e regis cum baronibns, &c Therefore this chapter beginneth. 
Si quis comitum, 'uel baronum; So as (as to reliefe of an carle or 
baron) it is not matcriall that he hath baroniam, unlefTe he be 
noble, that is, earle or baron, and others beieg not noble, but 
hold in? in capite, fhall pay reliefe according to 'the knights fees 
which ne hath. See hereafter Cap. 3 1 . who fliall be faid to hold in 
capite. 

(j) Per Jer*uitium militare,'] For this fee the firft part of the 
Infiitutes, Sed. 103, 112, 154., 157, 126, 127. whereunto you may 
adde this record following. / 

Per ajpfam hbannes de Moyfe, qui eft infra atath implacitat Thorn* Hil. 8. E. i. In 
de IVtylaund ^ Marg* ux* ejus pro uno Mejfuag. ii, moUndinis, iiti, Baac. Rot. 86, 
acris prati, ^ xlii. s. red, in Eajifmithfield ext' Algate. Ipfi voc' ad ^^^^^ .^^.[^^ 
'war^ Rad* de Bemers, qui nvar* l^ die* quod nihil clamat nifi cuftod, j^ ^^^ ^^.^ ^ 
eo quod lohamtet pater dicli lohannis tenuit de eo pradiSa ten' per bo- of the Inftic. 
mag* l3 Jer*uic^ w. d, W itrveniendi quendam hominem- pro eo in turn Stff. 157. in 
London, cum arcubus ^ fagittis per quadraginta dies tempore guemt. '^^l* 
lobannes die* quod tenet ten* prad. per bomagium ^ fer*vitium quorundam 
ctdcarioru 'vel 'ui, d. pro omni ferric* * Etfic omittendo mult a ex utraq* 
parte manifefte patebit per *verd* lur* €ff per lud* Cur* quid in bac ciffl 
terminatum/uit, lur^ die* quod pradi&a ten* tenent* de prttdido Ra- rertdiSum. 
dulpbo per bomagium^ Jer^ic* unius par is calcarioru deauratorii vel/ex 
den* » & in'ven* quend* bomine pro ip/o Raduipbo in turri Lond, cum "Tr. 17. E. i. 
esrcub* l^ fagit* per xL dies tempore guerra in boreal* Angulo turris *" Banc. Rot. 
pr^diQ^ pro omni fem^ic* . ^ Et quia comperiu eft, i^c, quod Radul- Waal?. deHon- 
pbus cognofcit in rejponc* quodpradi^* herestenere debet eadem ten* per t^^g Qzit, AccI 
pnedid* bomag* iB fer-vic* pradiit* calcar* 'vel fex denar* l^ perjer- 
jantia iftveniendi unu bomine pro eo in pned* turri per xL dies, (^ ma- 
mfefte liquet quod buodi minores ferjantitt qua debeni fieri pro Dominis v . . , 
Juis de quibus tenent tenement a fita per alios qua feipfos nulla inde da- ^^}^ ^^ 
bunt cuftodia ei/de Dominis, nee dare debent licet iidem Domini infra 
atatem baredu per negligentiam propinquorum parentu bujujmodi cufto'- 
dias occupttverint, 13 ifte Radulpbus non pottft dedicere quod unqud ali^ 
qua babidt feifiaam de pradiQ* ctftod* ntfi per occupationem fuam 13 
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mgUgemiam panntum pr^di&t b^trtdis antecejforis fit dum infra afa^ 
igm/uit, y non aliojure» Conjiderai* ift quod pradid* Johannes rrr* 
inde/eif. l^c, iS damn* Cx. L i*v, s, 'vii, d, ^c. Valor terr* per annum 
XX.L x»d. 

See the firft part of the Inllitutes, fcft. 155. & 157. and note 
the diverfitie between fuch a tenure of the king, for in that cafe 
it iliould be a tenure by grand-ferjanty, and that grand. ferjanty^ 
for the greateft part, is to be done within the realme, and knights 
fcrvice out of the realmc, as Littleton there faith. 

(4) Plena ataiis,] See the firft part of the Inflitutes, fedU 
104. 

(5) Jntiquum reUnjium/cilUet, ^c.'\ Concerning the word r#- 
levium, <vide i. part InlUtut. feft. 103. It appeareth that the 
reliefe here fet down, is the ancient relief, and was certain at the 
common law ; hut there had been of long time» an heavy incroach- 
ment of an incertain reliefe at will and pleafure, which under a 
fair term was called rationabile rele^uium, and this adt had juft 
caufe to fay, per antiquum releuiumt iot in the raign of H. 2« 
grandfather to H. 3. the king exadcd an incertain reliefe, for fo 
Glanvill faith, who wrote in his time, De baroniis *vero nihil cerium 

ftatuium efit quia juxta *voluntatem et mi/ericordiam Domini Regis 
fiknt haronia capitales de relenjiis fms Domino Regi fatisfacere* And 
Glanvill under the name of baronies doth include earledomes alfo« 
fo the reliefe of all the nobility was taken as incertain at that time« 
and therefore how neceilary it was that the ancient reliefe fhould be 
reilored is evident. 

(6) Scilicet hares *vel haredesJ] Of tllis word (heire) (tt the 
£rft part of the Inllitutes, fe^^t. 1. whereunto you may.adde that 
which 'was there omitted, concerning the antiqaity of defcents, 
which the Germanes had agreeable with the ancient laws of the 
Britons, continued in England to this day, out of that faithfull and 
learned hiftorian, who of the ancient Germanes faith; Haredesfic^ 
ceJforefq\ fii cuiqut liberie et nullu teftamentum : Ji liberi non funt, 
proximus gradus in po£eJJioneyfratres , patrui^ a*vunculi, ^c. Wherein 
we obferve three tilings, i . That for default of children and 
brethren, the uncle, &c. and not the father, or any in the right line 
afcendent fhould inherit, but the collaterall onely. 2. That by 
the comitton law no teflament ,or laft will could be made of land. 
3. That of ancient time ficcejjores were fynonyma with baredes. 
But in this ancient flatute it is pertinently faid, baresp and not 
fucceiFor, for every bi(hop of England hath a barony, and fo hj^d 
many abbots and priors (in refpedl whereof they were lords of 
parliament) and yet they paid no reliefe, becaufe their fucce/Tors 
came to it by fucceflion and not as heire by inheritance; and this 
ad faith, Habeat tarsdiiaiem fiam^ and they arc fcifed in jure 
epifcopatus nionafterii, ^c de czmitatu integro et dc baronia integra. 
The barons in Domefday are accounted amongft the tenants in 
chiefe. Vide Glanv. lib. 9. cap. 6. Magna Charta cap. 31. 

it is to be undcrflood that of ancient time (as it evidently ap- 
peareth by this chapter, and by our books) every earledomc and 
barony were holden of tlie king in capite^ which proveth that both 
the dignities of the earle and the baron, and the carldome and 
barony were derived from the crown. ■ And is to be known that 
the fourth part of the yearly value of an earledomc, a barony, and 
the living of a knight, was the ancient reliefs that this chapter 

fpcaketh 
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Ipesketh of. And for that of ancient time, ^ a knights living was 
efteemed at 20 1. per ann. (which in thofe days was fuiHcient to 
maintain the dignity of a knight) his ancient ^ relief was 5 1. which 
is the fourth part of his living by one year. 

The yearly value of a barony was to confift of 1 3 knights fees, 
and a quarter, which by jufl account amoonted to ^00 marks by 
the year, therefore his relief was as is here fet down 100 
Burks* 

See an ancient manufcript intituled, Dt meJo tenendi farUamen^ 
tuh ^c. tempore Regis Ediwxrdi Jtlii Regis Etheldredi^ qm quidem 
mtdmsfidt per dijcretions regni cora Wiliielmo Duce l^ormannoru et 
Conquejtore et Rege Anglia ipfo conqueftore hoc tempore pracipiente 
recitat* et per ipjum approhat*^ Wr. Of the authority and antiquity 
whereof you may reade in the fourth part of the InlHtutes» cap. of 
the Court of Parliament, Et hie infra* 

Now every earledome confifted of the value of an entire barony 
and an halfe, which amounted to 20. knights fees amounting to 400 L 
per annum, and therefore his ancient reliefe here called Antiquum 
reli^iutn, being the fourth part of the yearly value of his earledome 
was 100 1. In that excellent charter which king H. I. made on the 
day of his coronation, Cemmuni concilto et ajfenfu baronum regni 
AttgUit, amongil other things it is thus contained, Omnes malas con^ 
jMetu^.ines, quibus regnum Anglia atprimebatur^ inde aufero, quae 
malas cottjiutudines exinde/upponOm Si quis baronum meorum, comitum, 
five alter um, qui de me tenet , mortuus fueritj hares fuus non redimet 
terram Juamt Jicut faciebat tempore fratris mei, fed legitima et ju/ia 
relroatione relevabit earn, ficut homines baronum meorum legitima et 
jufia reU'vatione rele^abunt terras fuas a dominis fuis, l^c. Legem 
* regis Ediu^ «vobis reddo cum Hits emendationibus, quibus pater mests 
emendan/it confilio baronum fuorum, 

^y this charter it appeareth, i. that there was a lawfull and juft 
reliefe, to bee paid by the earle, and baron, which implyeth a pro- 
portionable reliefe according to the value of the living, by reafon 
of this word (Jufia) which cannot be intended of an uncertaine 
reliefe, but of the juft reliefe^ upon the computation of fo many 
knights fees contained in the Modus, whereunto.this charter hath 
relation. 2. It appeareth that there was an unjufl reliefe, in the 
time of William Rufus his brother, which upon fearch we haue 
found in an ancient manufcript in the librarie of arch-bifhop Parker, 
which we have feene, and will tranfcribe, in that language that 
we finde it. 

l>e reUefe al cunte que al Roy afert 8. chi<uah enfrenees, Csf enfebees, 
a 4. Hauberts ^ 4. Hawmes & 4. efcuesi, l^ 4. launces, Csf 4. e^es 
ks atthres, if; 4. ehaceurs ^ \.palefrees afreins et a che^eftre. 

De reliefe a barun 4. chi'vals les 2. enfrenes ^ enfeeles W 2. hau* 
berts l^ 2. hamnmes ^ 2. efcus, W 2. efpees l^ 2. launcet, faT les autret 
Z. chi^als un chaceur ^ un palfrey afretns ^ a chen;ejlres^ 

De reliefe a 'vavaj/itr a Jon ligefenior doit eftre quite per le chi*val 
fnpiery tiel come il a'voitjour defon mort, ^ per Jon ianvme, ^ per 
Jonefcul3 perfon haubert, iff perfon lance, l^ Jilfuit difaparaU, qm 
il nouft cbin/al ne armejufte quite per CfoU 

Le relief al ^villain le meliour a*voir que il oFverad 2. chi'vals, 2» 
beefs, 2. 'vaches durrad a fon feignior, l5 puis font touts les villains in 
frankpledge. 

in K» Canuttts time, R^levatio cmitis fust 8. tqm, 4. fellati, 

4, infillati. 
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4. infillaii, 13 galea 4. Sff /or/V^. 4. raw 8. lancets^ 13 totidem/cutis,et 
gladit, 4. ^/ • CC, manca auri, 

Poftea • thani regis, qui ei proximus Jit^ \.equi, 2./eUatiyZ, non 
fellati. 2. gladii. 4. /»yfrf> it totidem /cuta, et galea cum lorica/ua, et 
50. mane a auri, 

Ei mediocris thani equus cum afparatu/uo et armafua et halftang in 
Wfft'fexay 13 c, 

Laflly, this chapter of Magna Charta is but a rellitution and 
declaration of the ancient common law, and that antiquum relrvium 
of the earle,and baron was certaine, fo now joyning both together, 
this certaine reliefe here fet downe is legit imum,jtfium 13 antiquum 
rele^iumy mentioned in the Modust ^c. 

It is laid that there be ancient precedents in the excheqaer, 
that he that held by a dukedoroe, which being valued at two earles 
livings, fhoold pay according to the proportional^ and jufl fourth 
part of his living by yeare, 200. li. And a marques that held by 
a marqu^fdome, who (hould have two baronies, ihould pay for his 
reliefe 200. marks. What the value of the living of a vifcoont 
fhould be, I have not heard, but certaine it is he fhould pay the 
fourth part of the yeerely valu* of his vifcountefdome. 

But all this is to be intended, where the king granteth a Duke- 
dome, marquefdome^earledome, vifcountefdome, or barony to hold, 
as ^:\crc it is fpokcn, de nobis in cafite per Jemjitium militare, 'viz. 
De comitatu iniegro \3 de baronia integra^ 13 qui minus babuerity 
minui dstftcundum antiquam con/uetudine feodoru. 

But in fome cafes the heire of an earle, or a baron may pay the 
rcHcfe exprcfTed in this llatute, albeit he hath not fo many knights 
ktSf as is aboveiaid : for if upon the creation of the earle the king 
did grant any roannors, lands, or annuity per ctmitaium^ 13 nomine 
comitis, or Jul nomme ^ honore cemitis, or the like, he fhould pay, 
C. li. for reliefe, and fo of the baron, mutatis mutandis, for a (peciall 
refervation may derogate f om the common law. 

But otherwife it is, if tre mannors, lands, or annuity be granted 
unto the earlf^, at idem comes Jlatum ^ honorem comitis melius manu* 
tenere k3 fupportare poffity or ad fufiinendum nomen et onus, or the 
like; for then the earle holdcth not per comitatum^ or nomine 
comitis. 

But now the ancient manner of creation is altered, for now, when 
the king creates a duke, a marques, an earle, a vifcount, or 
baron, he feldome creates a dukedome, marquifdome, earledome, 
&c. ad ftiftinendum nomen et onus, 'viz. to grant him mannors, lands, 
tenements, &c. to hold of him in chiefe, for commonly upon crea« 
tious the king grants to them created an annuity; and therefore 
at this day noblemen doe pay fuch reliefes, as other men ufe to doe, 
in refpeft of their tenures, for as the heire of a knight fhallnot pay 
reliefe, unle/Te he have a knights fee, &c. fo the heire of an earle, 
or baron, (hall not pay reliefe by this great charter, unlefle he hath 
an earledome, or baronie, as is aforefaid. 

(7) *Jd centum /olidos ad plus,] And this was the ancient reliefe 
for a knights fee, and fo it was holden in the reigne of H. 2. for 
Glanvil faith, dicitur autem rationabile rele'oium alicujus juxta con^ 
fuetudinem regni defeodo unius mi lit is per centum folidos, io as the fee of 
a knight at that time was certaine, viz. the fourth part of his living 
per annum, and fo ought, as appeareth, the relief of the nobility to 
have beene in certainty, though they were not pernfitted Mb have it 
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fo, ivhich favored of the power of a conqueror to keepe the no* i54* ^$7'^^ 
feility under, or to make himfclfc the more amiable to them. ^ Braaon ft^f/»- 

(8) Sectuuium antiquatft confuetudinem fefidorum*^ This is *>^" cap.*6q?Flrta. 
fovablc, that thefe cenaine and proportionable rates arc according i, j, g/,y. 
to the ancient caflome of reliefes. 

• A knight holds land by grand ferjantie, he is not within this • ii. H. 4«7au 
ftamte, and therefore Ihall not pay the rcliefe of a knight declared J- ': P*",^ ^ 
by this aa, but the hcire being of full age at the deccafe of his ,^'^"57, iJjt. 
anceftor, (hall pay the value of his lands for one yccre which is his fea. 156I 
frinur fea/in. 

But tiirre it is demanded, feeing Littleton faith, that tenure by 
com.ige, if it be of any other lord then the king, is knights fervice. 
What rclecfc the heir of fuch a tenant (hall pay, or whether he 
fliall pay any rcliefe at all. Littleton in the fame place faith, that Mich- 18. E, u 
tenure by corn age draweth unto it ward, and manage, and fpeak- in Banco rot 
cth nothing of reliefe, and by this aft relieft is to be payed according ^4 WeftmcrL 
to the quantity of the knights fee, viz. Defiodomilitis integro per ^t i^Cam- 
ctntumjclidos i^ qui minus hahuerit, minus : but a tenure by cornage terfand. lo. 
hath no fuch quantities, necfufcipit majus ^ minus, and therefore Swinborne ca& 
tenure by cornage, though it be knights fervice, is not within this «f • conaitum 
ftatute ; hereof you may read a record to this effcft. 

Inter lohannem Craijioke querent em 'verfus Idoneam de Leybourne quit 
iifirinxit ipfum per averia pro relenjto dando, pro terris in Dunflou 
Brampton yanene which Efecly ve, et Boulton, qua *valent C. li. per 
ann. qu/e tenet de ea per homagium et cornagium, Et ipfe dicit quod 
talis eft con/aetudo patriot de IVeftm. quod h/tredes poft mortem antecej/b^ 
rum fuorum dehent relevare terras fuas dominis de quihus, icc/ciJicet 
Jolvendo pro reUvio quantum terrte *valent per annum, qu/e de ipfis 
dominis tenentur, niji de minori ipfis dominis pojfunt fatisfdcere, unde 
ipfa adi/ocat captiomm pro rele^io fecundum frtediSiam confuetudintm, 

Johannes negat talem ejfe confuetudlnemtfedconcedit, quod tenet tent" 
men fa pradiSla per cornag^ xxv. s. ^ui, d. et dicit quod anteceffores fut T 10 J 

prius duplicarunt dntecejjor. ipfius Idonea fol'vendo Li. s, Ipfa dicit quod 
<'dm Johannes cogn*, quod ipfe tenet pradiita ten* de ipfa per cornagiH, ad 
quod hujufinodi relevium mere eft aceejfor* rattone conjuet* pradi^dt, 
Et die* quod idem Johannes exigit tale relevium verfus tenentesjuos in 
eadem patria a tempore quo non, ^c, Et de confuet* uterq*, pou* Jt 
fuper patriami Ideo 'ven^ Jur* in Cra, S. Johannis Baptifia, iSc. In* 
fuper Jdonea die* quod duplex eft tenura in Com* WeftmerLfcilicet, una 
fir Alba firma, et alia per Cornagium, Et quod tenentes per Alham Alhafma CWw 
fir mam poft mortem antec ejf or um fuorum dtbent duplicare firmam fuam tt4gmm% 
tantum, Et tenentes per Cornagium poft mortem antecejf, fuorum /#- 
nentur reddere 'valorem terrarum fuarum unius -anni, Et lohannes i 
contra die* quod confuetudd patria efl quod heeredes rnnfohvant niJi 
duplicahdo Comagiitm, ^c, 

Brafton li. 2. fo. 84. cap. 36. nn. 2. Et imprimis dg feodo mtlitari Brad. L s« fb^ 
quale ^t rationabile relevium antiquum de feodo militari diftinguitur in 84. vide Glanv. 
carta libertatum, cap, 2. l^c. And in the fame chapter, nu. 7. faith \ 7- «•«?• 9-^^ 
thus, Deferjaniiis ^vero nihil certum exprimitur, quid njel quantum dare « .J' fo^.^I* 
debeantharedes idebjuxta^voluntatem Dominorum Dominis fatisfaciant g'j% tcL 
pro reU'vio, dum tamen ipfi Domini rationem ^ menfuram non 
excedanf. 

Certain it is, that he that holdeth by caftle-guard (hall pay noefca* Lit fed. ziz* 
age, for efcuage xnuft be rated according to the quantity of the knights 
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fees, as for a whole knights fee or half a knights fee, &c. and of 
Ltt. feft. 97. that nature is not caflle-gtiard. Littleton treating of caftle-guard. 
Lit. fca III. ^*^' ^*' *° *^^ ^*^^* where a man holdeth by knights fervice^ 

fuch fervice draweth to it ward and marriagCt and fpeaks not there 

of relief. 



CAP. III. 

C/ autem hares ( i ) alicujus taUum TJUT if the heir of any fuch be with- 

fuerit infra atatem^ dominus ejus in age, his lord (hall not have the 

non habeat ctiflodiam ejusy nee terrec ward of him, nor of his land, before 

fuit^ antequam honiagium ceperit (2) ; that he hath taken of him homage. 

ef pojfquam talis hares fuerit in cujio^ And after that fuch an heir hath 

diay cum ad atatem pervenerit (fcilicet been in ward (when he is come to 

xxi. annorum) habeat hareditatem full age) that is to fay, to the age of 

ftta,n fine reUvio^ tT fine fine^ it a ta^ one and twenty years, he (hall have 

men quod fi ipfe (dum infra atatem his inheritance without relief, and 

fuerit) fiat miles (3), nihilominus ter-^ without fine; fo that if fuch an heir, 

ra remaneat in cujlodia dominorum being within age, be made knight, 

Juorum (4), ufque ad terminum pra^- yet neverthelefs his land fliall remain 

di£ium. in the keeping of bis lord unto the 

term aforefaid. 

(Hob. 46. Fits. Card. 736, 14^, 156. 15 Ed. 4. f. lo. Plawd. f. 267. 6 Rep. 73. 8 Rep. 
173- I a Rep. 81. F. N. B. fo. 269. Altered by iz Car. 2. c. 24. which Cakes away ward(hip 
&c. by reafon of tenure.) 

35H.6.5*. (i) Hares A This ilattttc is onely to be intended ofanhcire 

male, vrhcrcot hares is derived : and who (hall be hares, &c. See 

the firil part of the Inilitutes> lib. 1. fe6t 1^ 2, 3. Cuftumier de 

Norm. 99. and the expofitions upon the fame. 

See the Cuftu- (2) Antequam homagium ceperit.] For homage fee the firft part of 

mier de Norm, the Inftitutcs, left. 85. and it is to be obferved that in England and 

cTi ment upon ^'"^'^^^ "^^ Called Homage, Homagium, and in Italy VaJ'alagium. 

theVame. & cap. Some havc thought that thefe words are to be undcrftood that 

S2. & :e LaMie the heirc within age fhall not be in ward untill the lord hath taken 

Com.foJ. 4^. b. the homage of fome of the auncefters of the ward, fo as the aun- 

celler of the heire may die in the homage of the lord: for in a 

writ of ward brought by the lord, it is a good plea to fay that the 

auncefler died not in his homage, and the llatute faith not Antequam 

L ' ^ J , homagium fuum ceperit, but homagium generally ; and, fay they, if 

16 E. 3 Relief t^g \q^ fliould receive homage of the heire, he fhould not be in 

^;^'°- ward at all. 

But this is not the right intendment of thefe words, but the 
ilatute meant that the homage (hould be taken of the heire him- 
felfe, and that for the benefit of the heire, and fo doth it appear by 
» Brae. 1. 2. (o. » our old books that wrote foone after this ftatute, and contemporama 
41, 71, 81, 89, gjcpofitio eft fortijfima in lege, and fo do the words themfclves of this 
171' Y\t\ ^V\\ ^^^ import, and the reafon thereof is notable, whidi was, that before 
ca. 9. M^Jror, t-*- ^^^^ ihould have benefit of ward (hip, he ihould be bound to two 
ca. 9. § 2. things; ** I. To warrant the land to the heir, and to that end the 

Glanv.lib. 9. hcir might havc a writ, De homagio cfpitndo\ 2. To acquit him 

• from 
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from fervice and other dtities to be done and paid to all other 
lords, both which the lord was bound to do (^ as the law was then 
holden) if the lord accepted homage dt droit of his tenant, (in 
inch ibrt as the lord is, if he receiveth homage aunceftrtl at this 
day) but otherwife it is of homage in fait; ^ Homagium eft juris 
vinaelttm, quo quis afiringitur ad fwarrtrntisuiudum, defendendumy ^ 
acfuietahdum tenentem fuum in feifina n^erfiu omnes per cerium fsr<vi' . 
tium im donatione Mominatum ^ exprejfum ; ^ etiam vice *uerja, quo 
ienens afiringitur ad fidem Domino /uo /er*uand, l^ Jer*vitium debt turn 
fadend, • We have an ancient manufcript of a cafe adjudged in 
a writ of cuftomes and fervices becweene Alexander of Poulton, 
and Robert de Norton, that homage is of an higher nature to divers 
porpofes then efcuage. 1. ^ For that homage bindeth to war* 
ranty, which eicuage doth not. 2. Homage is fb folemne as that 
It cannot be done again as long as the tenant that made it liveth, 
but efcuage may be given every other year, t And Littletort 
iaith that homage is the moft honourable fervice, and humble 
iervice of reverence, and yet it is true that efcuage taking it for 
iervice, draweth to it homage. 

* But at the common law, if a man holding land by knights 
fervice, had made a gift in frank-marriage, and the donee had died 
his heir within age, the heir fhould be in ward before any homage 
received, ^ia dominus non poteft capere homagium u/que ad tertium 
baredim^ and this ftatute is to be intended where homage was to 
be received by law, yet did the tenant in judgement of law die in 
the homage of the lord, or otherwise he couM not be in ward, a 
cafe worthy of great coniideration. 

' But after when it was refolved for law, and fo held to this day, 
that homage of it felfe doth not binde the lord to any warrantv 
or acqintall, anleile it were homage auncefb-ell, which either is 
wome out, and very rare in England at this day; then according to 
the old rule, Ceffante ratione Tegij cejfat ipfa lex ; the heir cannot 
fainde the lord to receive hbxpage in this cafe, but if the tenure be 
by homage aunceflrell there the lord (hall riot have the cuftody of 
body or larfd before he receiveth homage of the heire, for that 
homage bindeth him to warranty and acquittall, and confequently 
within the reafon of this law. 

^ Here is to be noted that one within age may doe homage, but 
he cannot do fealty becaufe that is to be done upon oath. Hoc oh- 
ftm/atOy quod fi minor homagium fecerit nullum tame'n jur amentum 
jidelitatisj antequam ad atatem pervenerit, praftabit. See more con- 
cerning this matter i. part. Inilitut. lib. 2. cap. Homage and 
Fealty. . • - 

(3) Fiat miles.] Be made a knight; and his tenure of fervice 
is called Ser^vitium militare, knights fervice, * and therefore if the 
king create the heire within age, a duke, a marqueife, an earle, a 
vifcount or a baron, yet he fhall remain in ward for his body, but 
if the heire of a duke, or of any other of the nobility be made a 
knight, he ihall be out of ward for his body. If the heire in ward 
be created akniehtof the garter, a knight of the bathe, a knight 
banneret, or a knight bachelor, he Ihall be out of ward for his 
body for that he is a knight, and fomeivhat more, and the ilatute 
ipeaketh generally, unlefle a knight, and therefore within the words 
and meaning of this law, and the foveraigne of chivalry hath ad- 
judged him able lb doe knights fervice. 

And 
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And this word Fiau be made, proveth that knighthood oaghc 
to be by creation or making, and cannot be by defcent. 

^ But albeit the heir be made a knight within age, yet is he not 
freed of the value • of his marriage, for that was vetted before in 
the king, or other lord, and the king being ibveraigne of chivalry 
hath adjudged him of full age, that is, able to doe knights fervice, 
to this intent, to frtt his body from cudody, but neither to barre 
the king or other lord of the value of the marriage, no more then 
if he had attained to his full age of 2 1 years. 

(4} RemanecU in cufiodia dominorum juorum,'\ This word (rema" 
neat J implieth that this ilatute is to be underflood onely, where 
the heir after he be in ward is made knight withih age» for when 
the heire apparent is made knight within age in tjie life of the 
auncefier, and the auncefkr dicth^ his hefr within age, he ihall be 
oQtof ward both for body and land, becaufe the fovc aign of chi- 
valry hath adjudged him of full age, and able to do knights fervice 
in the life of his auncefier, fo as in that cafe no title of wardfhip 
did ever accrew, and there can be no remanere or reildue, but of 
that thing that had his effence or beeing. 
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THE keeper of the land of fuch 
an heir, being within age, (ball 
not take of the lands of the heir, but 
reafonable i flues, reafonablc cufloms, 
and-reafonable fi rvices, and that with- 
out dcftru£tion and wafte of .his men 
and his goods. And if we commit 
the cuftody of any fuch land to the 
(herifF, or to any other, which is an- 
fwerable unto us for the ifiues of the 
fame land, and he make deftrudtion or 
wade of thofc things that he hath in 
cuftody, we will take of him amends 
and recompence therefore, and the 
land fhall be committed to two law- - 
ful and difcreet men of that fee, which 
fhall anfwer unto us for the iffues of 
the fame land, or unto him whom we 
will aflign. And if we give or fell 
to any man the cuftody of any fuch 
laiid, and he therein do make deftruc- 
tion or wafle, he fhall lofe the fame 
cuflody; and it fhall be aiSgned to 
two lawful ^nd difcreet men of that 
fee, which alfo in like manner fhall 
be anfwerable to us, as afore is faid. 

(Raft. pi. 693. Fits. Waft. 15, 24, 138, T46. i. Inft. 54. a. 12 H. 4. f. 53. 6 Ed. !• c. 5. 28 

Ed. 1. ftat. 3, c. 18. 14 Ed. 3. ftac. i. c 13. 36 Ed. 3. c. 13. Sec 12 Car, 2. c. 14. which 
tenders obloUte the Uw \mSL mc&tioaod a^i rcltrataing cCcheton fcom waftc.) 

(1) Cups 



QUSTOS (i) terns hujufmodi ha- 
redisy qui infra atatemfuerit^ non 
capiat de terra haredisy nift ratio^ 
nabiUs exitus (2), et rationabiks con-- 
fuetudines (3), et rationabilia fervid 
tia (4), et hoc fine deflruSfioney et vajio 
bominum et rerum (5). Et fi nos 
cojnmiferimus (6 J cujiodiam alicujus 
tfllis terra vic\ vel alicui aliiy qui de 
exitibus terra illius nobis debeat re^ 
fponderey et ille de cujlodia illoy de-- 
JlruSHoneniy velvajium fecer'it : nos ab 
€0 capiemus emend* (7), et terra com-- 
mittatur duobus legaV et dlfiretis ho-' 
minibus de feodo illoy qui dt exitibus 
terra illius nobis refpondeanty vel illi 
cui nos illam ajjignaverimus. Et fi 
deierimuSy vel vendiderimus cuftod^ 
alicujus (8) talis t err ay et ille inde 
defiruSlionem fecerity velvafiuniy amit- 
tat illam cujlod' (9), ^/ tradatur duo^ 
bus difcret* et legal* hominibus de feo^ 
do illoy qui fimiliter nobis refpondeanty 
ficut pradi£f ejl. 
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(i) Ci^0j.] A keeper* fome derive tke word a cura li fto, quia, 
tiftos eft is cui cura reiftat cuftoJiend* ; and thereupon fometime he is 
cIl]edr«rtf/^9 in French he is called a gardieu, fo as his name cuftos 
doth put him in minde of his office and duty, that is not onely ta 
keep and preferve the lands and tenements of the ward committed 
to his cuftody in fafety, but alfo to educate and brine up his ward 
▼ertuoufly, and to advance him in marriage without difparagement. 
Vide I. part Inftitut. Se£l. 103. of the caufe and end of wardship; ' 

and fee the 4. part of the Inilitut. cap. Court of Wards and 
Liveries. 

(2) Rationahiles exitusJ\ Exituf is derived ah exeundo, and fig- Bnd.Iib.7.fbl, 
oifieth the rents and profits i/Tuing out or comming of the lands or 87. w. a. a^ 
tenements of the ward, which muft be taken by the gardien in 39- ^ *ct, li. 6. 
leafonable manner, and therefore to exitus, rationahiUi is added, ^'g '^^j^'^ 
for that nothing that is unreafonable is allowed by law. • 3- » » »> 

(3) Rationablles con/uetudines,'\ That is, things due by cuAome Bracruz.fo» 
or prefcrlpcion, and appendant or appurtenant to the lands or tene- '7* 

jnents in ward, as advowfons, commons, waife, ftraie, wreckj and 
the like; alfo the reafbnable cnflomes, fines. Sec, of tenants in vil- 
lenage, or b/copy of court-roll where fines be incertain: for though [ ^3 1 

the cuilomes, duties* fines, or the like be incertaine, yet if that / 
which is exa^ed or demanded be uqreafonable, it is againfl the com- 
mon law. For this word {confiutud.) and the divers fignificationa 
thereof* fee hereafter cap. 30. 

(4) Ei rationabiliMfervitiaJ] This alfo, as appeares by Glanvill GIanT.li.9.ct, 
that wrote in the reigne of H. 2. was the common law ot England, ^* '• "P* 3>' 
that incertain fervicesand aides oaght to be reafonable; for, faith *^^* 3•ca^I«• 
he, the lord may rationahilia auxilia de hominihus fuis indi exigen, 

ita tamen moderate fecundum quantitatem feodorum fuorum et fecun- 
dumfacultatUf ne minus grarvari ijide videantur, *vel/uum contenemen^ Contaumet^S* 
turn amiture ; and that which he ipeaketh there of aids, is to be 
applied to all incertain fervices, cullomes, fines, or duties. 

But it may be demanded, how and by whom (hall the faid rea« 
fonableneiTe in the cafes aforefaid be trjed ? this you may reade 
in the firft part of the InHitutes, fed. 69. 

(5) Et hoc fine deftruHione et <vafto bominum et rerumC\ For thefif Marleb. cap. 17. 
words, deflru&on and wafte, fee the firft part of the Inftitutes, fed. **''^r' "P- S» 
67. and the ftatute of Gloc. cap. c. § *. IL 4. fol. 57, 

(6) .Etfittos cemmi/erimus, &c. t For this word commi/erimusf vide 
the firft part of the Inftitutes, fed. 58. & 53 1. Here the commit- 
tee of the king is taken for him to whom the king committeth the 
cuftody of the land to one or more; by this word commijimus, re- 
ferving a rent, ^uamdiu quis alius plus dare voluerit, and there the 
king remain gardien. 

(7) Nos ab eo capiemus emenda.] And this may be upon an office Reg. fo. 7a, 75, 
fomd, or by writ dircdcd to the flieriffe to this efFed, ^ia datum ^"^c. li. 2 fo, 
eft nobis intelligi, ^c. 47- *'*>• 4* ^l. 

(8) Etfidederimush/el'vendiderimusalicuicuJlodiamtScc.'] In this Waft/^S I'o 
cafe the king^graunteth, or fellethtie very cuftody it felfe, fo as the Aflii. Pi, ^%! 
^auptee or vendee becommeth guardian in fad: and that this dif- !>!>• inorat. Raft* 
tin^on betwcene the conunittee and grauntee was by the common ^'^• 

law, hear what Glanvill faith. Si <verbDominus Rex aliquam eu/iodiam Glanv. li. 7* 
aUcui commi/eritf tunc diftinguitur utrum ti cuftodiamplenojure commi/erit *• 1 o, 
Ua qiadmullum indc rcddere comfutum oportct ad Scaccarium, aut aliter^ 
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-? E. a. Waftc 3. 
Regiilr. 7& 

3£ H. 4 3* 

F.N.B. 59.e.& 
60. c. Vide 
motabile rei erdiMf 
M. 32 E I. 
Coram Rrge. 
Ror. 76. l5ub. 
IJn. See here- 
after in the Ex- 
fofition upon 
the Statute of 
Cloc. c. 5. 

Bradon lib. 4* 
fol 285 3i6> 

3«7- 

Cloc. cap 5. 
Dier 28 H. 8. 
fol. 25. Britt. 
fo. 33» 34- 
• W. 1. cap. 21. 
GIoc. cap. 5. 
Artie, fup. cart, 
ckp. 18. 14. E. 
reap. 13. 36. 
£• 3. cap. 13* 



Fleta.nb.i. cap* 
10. § SoIenL 
• Nora, the 
caufe of altera- 
tion by nCt of 
parliament. 
Mirror cap. j. 
c. 9. § En auur 
mantr ace- Brit- 
ton, cap. 66. fol. 
167. bt ace 



Jt 'Otre plihe ei cu/hdiam commijeritt tunc foferif, He, negotia ficut fua 
reilt dij^fmere. King H. 7. graunted a ward to the dutches of Buck- 
ingham, quant diuin mamhus fuit fire com igerit\ and afterwards the 
king made a fpeciall livery, as by law he might, to the heir within 
age, and it was adjudged, as jufticc Frowick reported, that the 
duches was without remedy; but otherwife it ]:^d been if the 
graunt were durante minore atate bitredisy or durante minore atate 
et quamdiu in manibus no/iris, Wr. 

But here it may be materially demaunded, what if the committee 
or grauntee doth wade, and the king daring the minority taketh 
no amends, what remedy hath the heire after his full age ? The 
anfwer is, that he (hall have an adion of walle, and that by order of 
the common law : and then it is further doubted and demanded, 
what fhall the heire then recover, for the wardfhip cannot be loft, 
feeing the heire is of full age, neither by this ftatute nor by the fta- 
tute of Gloc. To this the anfwer is very obfcrvable, that feeing that 
the wardihip cannot be loft, and the wafte, being to the heirs difhe- 
rifon, ought not to remain unpuniflied, that the heire (hall recover 
treble damage, for that penalty is annexed to the adlion of waftc; 
and therefore if an aflion of wafte were given againft tenant in tail 
apref pofftbiliiie, generally the plaintife fhall recover treble damages, 
becaufe they are annexed to this fuit. But if the king doe take 
amends, then the heire at full age fhall have no adion oi wafte. 

(9) Amittat cuftodiam.'\ This is unde.ftood of the land, and not 
of the body, for the words be tradatur duobut^ (^c. qui de exitihus 
terra nobis inde re/pondeant, 

• Notay fince this ftatute oi Magna Cbarta divers other ftatutes 
againft wafb and deftraftions in the l^ds of wards have been 
made. 

At the making of this ftatiHe, the king had not any prerogative 
in the cuftodie of the lands of idiots during the life of the idiot, for 
if he had had, this a£l would have provided againft waft, &e. com- 
mitted by the committee, or aflignee of the king to be done in their 
pofTeflions, as well as in the pofTefllons of wards, but at xhh time 
the gardianfhip of idiots, &c. was to the lords and others accordihg 
to the courfe of the common law. And idiots from their nativity 
were accounted alwayes within age, and therefore the cuftodie of 
them was perpetuall fo long as they Hveci, for that their impotencic 
was perpetual!. And the lord of whom the land was hoiden^ had 
not a tenant that was able to doe him fervice. And therefore 
within the reafon of a cuftodie of a minor or of an heire within 
age in ci(e of wardfhip. And this appeareth by Fleta, Solent tut ares 
idiotarum et fiultorum cum torpor ibus eorum perpetuo^ quod licit um fuii 
et premifum, eo quod fe ipfos regere non no*verint, * nam fcmpeir judica-* 
bantur infra retatem : njel quia verumq; plures per huju/modi cujiodiam 
exharedationes compatiebantur^ provi/um fuitt et comuniter conceffum 
quod Rex corpora et h.ereditatu huju/modi idiotarum et ftultorum fub 
perpetuis cuftodiam obtineret, dutn tamen a nati'vitate fuerint id}*i'je 
et ftulti\ /ecus autefi tarda a quocunque Domino tenuerinty et ip/ot 
maritaret et ex omni exharedatione fal'varet hoc cum adjeSlo quod do^ 
minis fiodorum et aliis quorum interfuerit ut /er^itiis^ redditibus et 
cuftodiis ufque ad legitimam atatem fecundum conditionem fiodorum^ 
rele<viis et hujujmodi nihil juris deperiret. 

But then it is demanded, when was this prerogative given to 

the king? Certaine it is, that the king had it before ftatute of 

^ 17 E. 
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17 E- 2. dt pr^rogati*ua regis^ for it appeare^h in our bookes, Britton, cap. 66. 
thai the king had this prerogative, anvto 3 E. 2. And before ^•i* '67. b. 
tha^ It is manifeft that the king had-it before Britton wrote in Bracl.s.fsi.a. 
the raigne of E- i. as you may read in his booke. Stanf. Prerog. 

And it is as cleare» tliat when Bra^on wrote (who wrote about " 9' rol.331 54. 
the end of the reigne of H. 3. that the king had not then this 
prerogative. 

' And therefore it foUoweth, that this prerogative was given to the 
king £. I. ^before that Britton wrote, by fome zSt of parliament, 
which is not now extant. And it appeareth by the Mirror of 
JulHces agreeing with Fleta, that this prerogative was grai^ted b/ 
common aflent, vide lib. 4. Beverley's cafe, fol. 126. 



CAP. V. 

QVSTOS autem quamiiu cuJloMam TT HE keeper, fo long as he hath 

terra bujufmodi habuerit^fuftentet the cuftody of the land of fuch 

i$m9S^ parcosy vivaria^ Jiagna^ moUn^ an heir, fliall keep up the houfes^ 

dinoy &rr. ad Urr.am iliam pertinentiay parks, warrens, ponds, mills, and 

de ixitibus terra ejufdem^ et reddat other things pertaining to the fame 

bartds cum ad plenam atatem perve- land, with the i flues of the faid land; 

nerity terramfuam tof injlauratam de and he (hall deliver to the heir, when 

carucisy et omnibus aliis rebusy ad mi- he cometh to his full age, all his land 

nuSy ficut illam recepit. Hac omnia ftored with ploughs, and all other 

$bferventur de cu/iodiis archiepifcopa^ things, at the leatt as he received it» 

taum(i)y epifcopatuumy abbatiarumy All thefe things (hall be obferved in 

prioratuumy ecclejiarumy et dignita- the cuftodies of archbifliopricks, hi* 

tum vacantiumy qua ad nos pertinenty fliopricks, abbeys, priories, churches^ 

excepf quod cuftod^ hujufTnodt vendi and dignities vacant, which appertain 

non debent. fo us ; except this, that-fuch cuftody 

(hall not be fold. 

(10 Vt. 7. f. 30. 3 Ed. !• c« 21. 36 Ed. 3. c. 13.) 

That this was the common law appeareth by Glanvile, who faith, [ '5 J . 

Jtefiituere autem tenentur cuftodes hareditates i^Jis haredibus infiauratas GlanvU, lib. 7. 
et debitis acqusetatas juxta exigent iam temporis cufiod'ne et quantitatis ^' 9* 
bsreditatis. io*h'7.6.*& 

(i) Hac omnia objer^antur de cufioSis arcbiepifcoporum, Src] ^q. 
The coilodie of the temporalties of every arch-bilhop and bifhop Seie the i. put 
within the real me, and of fuch abbeyes, and priories, as were of ofthelnftitutea, 
the king's foundation, after the fame became voide, belonged to g^' ^7« 
the king during the vacation thereof by his prerogative: for as cap/ill* 
the fpiritualties belonged during that time to the deane and chapter w. 1. cap. %u 
de clmuni jure^ or to fome other ecdefiafticall perfon by prefcrip- ricta,li.i.c. ir, 
tion, or compofitioii, fo the temporalties came to the king as 14B. 3.ca.4,5, 
founder, and this doth belong to the king, being patronus et pro. *"* "P* 3^* 
teQor ecclefiat in fo high a prerogative incident to his crowne> adjudged ai 
as no fobjedt can claime the temporalties of an arch-bifhop, or £. x. 
bi(hop, when they fall by grant or prefcription. 

II. Ikst. C But 
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M^itl04 Bat as, in omni re^ nafcitur ns qua iffam rem exttmdnat^ Diilefle 

it bee timely prevented (aa the vEorme in the wood, or the moths 
in the cloth, and the like) fo oftentimes no profeflion receives a 
greater blow then by one of their oivhe coat : for Rannlph an 
ecclefikilicall peHbn, and king William Rafus his chaplain, a mati 
fubado ingenioy and profunda nequitia^ was a faAor for the king in 
making merchandize of church livings, in as mnch, as when any 
archbimopricke, biihopricke, or monaftery became void, firft he 
perfwaded the king to keepe them voide a long time, and coi^* 
verted the profits thereof fometime by letting, and fometime by 
(ale of the fame, whereby the temporal ties were exceedingly 
walled, and dcjjkroyed. Secondly, aftef a long time no man waa 
preferred to them per traditionem annuli et baculiy by livery of fea* 
lbn» freely, as the old fafhion was, but by bargain and fale from 
the king to him, that would give moft, by meanes whereof the 
church was (luffed with unworthy, and infufficient m^n, and many 
men of lively wits, and towardiinefTe in learning defpairing of 
preferment turned their Kludies to other profeflions. This Ra- 
niilph, for ferving the kings tumes, was advanced, firft, to be the 
king? chancellour, and after to be biihop of Durefme, who after 
his advancement to fo high dignities, made them fervants to hit 
iacrilegious and (imoniacall deugnes. King I^enry the firil feeing 
this mifchiefe, and forefeeing the great inconvenience xhat would 
follow thereupon, was contented for his owne time to binde his 
owne hands, to the end the church now naked and bare might 
receive fome comfort, and have meanes to provide things neceflary 
for their profcilion, and calling. He thereupon at his coronation 
S^ this charter m^de a charter to this efFe^, ^ia regnum opprejjum erat iniuftis ex^ 
at Itijgc in bSfionihus, ego in refpeSlu deiet amore quern erga fvos omnit baheo,/anffa^ 

Mat. Par. J)gi tcclefiam imprimis Uberamfac* ita quod nee 'vendamy me ad fir^ 

fr ^'^'^'fj" nupn ponamy nee mortuo archiepifcopo^ fi*ve epifiopo *oel abbate, aliquid 

f tnctp . aecipiam de dominie eeclejue vel hominibus ejus^ donee fuccejfor earn in-m 

frediaturf et omnes malas con/uetudinest quibus regnum Anglia opprimt" 
atur, inde aufero. He committed the faid Ranulph then biihop of 
Durham to prifon for his intolerable mifdeeds, and injuries to the 
church, where he lived without love, and died without pity> favbg 
of thofe, that thought it pity, he lived fo long. 
Flet. ubljupra, Vendi non dehenu'\ Flcta, ubi fupra, faith, *vendi non debent nee 

J4l^- 3. ca. 4, 5. iggari ; yet the king may commit the temporalties of them during 
'• *' ®' 59* ^ the vacation, as by the ftatute of 14 Ed. 3. appeareth. 



CAP. VI. 

jUMREDES autem maritentur XJEIRS fhall be married without 
- abfque difparagatione^ difparagcment, 

(x Inft. So. 20 H. 3. c 6r) 

This is an ancient maxime of the common law: fee fl^ore 
hereof ii^tl^ firilpartof the Inftitutes, fedt 107, 108, 109. 



CAP. 
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CAP. VII. 



T/^IDXTA po/I m$rt7 mar it! fui 
fiatim it fine dtfficultate altqua^ 
habiat tnaritagiu fiiu et hareditate 
fuam: nee aliquid det pro dote fua^ nee 
prs maritagio fiiOy vel pra hareditate 
fita habcnda^ qua hareditate maritus 
fitusyet ipfa t^uerunt fimuly dieohitus 
ipfius maritijui : et maneaf irt^capitali 
mejfuagio rnariti fui^ per quadraginta 
dies ( I ) poft obitu maritifui Ta), infra 
qvos dies ajfigmtur ei dos (3) fua^ nifi 
pyius ei ajjignata fuerity vel nifi domus 
iUa fit cajiru (4) : etft de cafiro re^ 
ajferityjiatim domus ei competens pr^- 
videatury in qua fojfit bonefle morari 
{S)y^uoufq'y dos jua ei ajfignetur^ fe^ 
cundu quod pradi^ium eft: et haheat 
ratianabiie ejloverium fiiurn interim de 
communi (6). AJJignetur autem ei, pro 
dote fiiOytertia pars toti us terra mar it i 
fui (7), quafuit fua in vitafiiOy nifi 
de minorifuerit dot at a ad oftium ecclefia. 
Nulla* vidua diftringatur ad fe mari^ 
iandam (8) dummodo voluerit vivere 
fine mariUf : Ita tamen quod fecurita-^ 
tern faciaty quod fe non maritahit fine 
ajfenfu nojiroy fi de nobis tenuerity vel 
fine ajfefifu domini fuiyfide alio tenue- 
rit (g). [Prarogativa RegiSy cap. 4.] 



A Widow, after the death of hdr 
"^ hufband, incontinent, and with« 
out any difficulty, {hall have her nia|% 
riage, and her inheritance, and (hall 
give nothing for her dower, her mar- 
riaee, or her inheritance, which her 
hulband and fhe held the day of the 
death of her hufband, andihe (ball tarry 
in the chief houfe of her huftand by 
"forty days after the death of her hut- 
band, within which days, her dower 
fliall be affigned her {if it were not 
^affigned her before) or that the houfe 
be a caflle; and if Ibe depart from 
the caftle, then a competent houfe 
(hall be forthwith provided for her, 
in the which {he may.honeflly dwell, 
until her dower be to her affigned, as 
it is aforefaid; and fhe fhall have in 
the mean time- her reafonable eflovers 
of the common; and for her dower 
(hall be affigned unto her the third 
part of all the lands of her hu{band, 
which were his during coverture, 
except {he were endowed of lefs at 
the church-door. No widow ihall 
be diflrained to marry herfelf j . ncver- 
thelefs {he ihall find furety, that fhe 
{hall not marry without our licence 
and affent (if fhe hold of us) nor 
without the affent of the lord, if {]^9 
hold of'another. 



fHobarti53. Dyer, f. 76. Plow. 3a. Brp. Dower, loi. Rcgrlft. fol. 175. Co. Lit. 32. b. 19 H» 
l<f. J4* 17 Ed. 2* C.4. Fits. Dower, 394, 196. 20 H. 3. c. i.) 



It appeareth by Brafton of ancient time, that a woman being 
hcire, fixe dominorim difpofitione et affenfu, ha'reditaicm habens, mari- 
tart nott peteft, vet efiam in vita anteceffbrum de jure ftne affenfu domini 
eafitaiis, quod fi olimfeciffent^ bar edit aUm ami tterent fine ffe recupe- 
randi, nifi folum per gratiam: hodie tamen ajiam fcsnam iticurrunf, 
ficut infcrius dicetuty et hoc ideo ne cogatur dcminus bcm/fgium capere de 
eepitali inimice, *vel de alio fmnrme idoneo, 

AJfo it appeareth by the fame author, qiiodfi mulier dotem habehs 
fto <volunrate fua alicui nuberet, prteter afenfum twarrantifui de dote, 
dm ex tali caufa dotem amtteret^ nunc tamen nm amittet. 
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Item tumfimel legitime mwritata fuerint, et poftea 'vidua, itemm 
non cuftodientur fuh cuftodia dominorum, licet teneanturajen/um eeirum 
requirere maritandi Je, &c. And herewith agreeth Glanvile, who 
wrote before this ftatute. 

Hereby you may fee what had beene ufed of ancient time in 
thefe cafes: but at this day widowes are prefently after the deceafe 
of their hulbands, without any difficulty to have their marriage 
(that is, to marrie where they will without any licence, or aiTent 
of their lords) and their inheritance, withoot any-thing to b^ 
given to them ; but in tbu branch the king is not included/ as 
hereafter in the end of this chapter (hall appeare. 

( 1 ) Et tnaneat in cafitali mejfuagio mariti fui per quadra^nta 
dies pofi ohitum mariti /ui.] And this is called her quarentine, and 
if the widow be witholden from her quarentine, (he (hall have her 
writ> De qmarentena babenda to the (herife, w(iich reciting this 
fUtute> is in naturt; of a commiffion to him, S^uod voeatis coram votit 
partihus fradifUs, et auditis inde earum rationibus, eidem B. C, vidua 
flenam et celeremjujiitiam inde fieri faciatis juxta tenure carta pradic^ 
t/e, ne pro defeSu jufiitia querela ad nos perifeniat iterata. By force 
of which writ, the Hierife may make proceiTe aeainft the defendant, 
retournabie within two or three dayes^ 8cc, and may, and ought (if 
no jufl caufe may be (hewed aeainft it) fpeedily to put her in pof- 
feflion ; and the reafon why mcb fpced is made, is for that her 
quarentine is but for forty dayes. 

Fidua, Sec. maneat, &c.] Therefore if (he marry within the 
forty dayes, (he lofeth her auarentine, far then her widow-hood is 
paft, and (he hath provided for her felfe» and the quarentine is 
appropriate to her widowes eftate. 

(2) Infra quos dies affignetur ei dos,"] Here it appeareth how 
fpeedily dower ought to be afligned, to the end the widow might 
not be without livelihood. 

{3) ^^ft otitum mariti fui."] The day wherein the hu(band dieth, 
(hall be accounted the firft day» fo as (he (hall have but thirty nine 
after. 

(4) Nifi domus ilia fit ca/hnon.] This is intended of a caftle, that 
is warlike, and maintained for the nece(rary defence of the realm, 
and not for a caftle in name maintained for habitation of the owner* 
but hereof fee more in the firft part of the Inftitutes, fe£t j6. & 242. 
De adihus kernelatis, Kernellare, or cernellafej by (bme is derived 
from the French word kerner, or cerner, to fortifie, inviron> or 
inclofe round about: and by others, from kamean or cameang a 
battlement of a wall; or from Wm^ or camele, imbatteled^ or 
having imbattlements; and the truth is, it beareth all thefe figid* 
fications in the lawes of England, and the ufe of it in cafties and 
forts was to defend himfelfe by the higher place, and to offend the 
a(railants at the lower. 

Brittons words be. Si le chief meesfiit chief del couniee, ou del ha- 
rony, ou cafiU, ^c. So as it appeareth by him that (he is not to have 
her quarentine of that, which is caput comitatus, feu baronia, and 
with him, agreeth FleU, but Brafton only fpeaketh de caflre. 
The ancient law of England had great regard of honour an,d 
order* 

(5) Statim domus ei competens provideatur, in qua poj/jt bonefi^ 
morari.} But this muft be of a houfc* whereof (he is dowable, for 

(he 



Cap, 7. 



Magna Charta. 



frc niiift .baTc her qnarentine of that, whereof (he may beer* 

(6) Et bahiot rationdifile eftevirium interim de commum'J] Bricton 
iaidw ^ue eux eieitt des ijfues del intier de Us terres lour covenable 

fi^ttmameey See. 

Fkta (aith, U6i invenioHtur ei neceffariM boneffi de bareditate com^ 
wmmif donee reuianabiHj dosfiterit ei affignata,' 

So as eftwerium here is taken for fuftenance : there is an opinion, 
in our books, that the widow cannot kill any of the oxen of the 
linfbands, whiles (he remain in the houfe ; but the Regiiler faith, 
^W iMttrim babeant rationabilia eftiyveria de bonis eorundem marito^ 
nm^ which feemeth to be an expofition of this branch. 

In the ftatute intituled, De catallir felonumy it is faid. Cum ibidem 
te^ins cwam jujiiciariis noftris fuerit ionviSlus de felonia^ tunc refid. 
eateJIorum ultra efirverium fuum Jecundum regni con/uetudinem nobis 
remaneamii where ^0<z;mK;n ' fignifieth fudenance, or aliment, or 
Booiiflunent., This word ejtoverium commetji of the French 
Terb ^ovvy id efi» edere, to fadain, -or nourifh, and this agree th 
with the faid old books, and in this fenfe it is taken in the fla- 
ttttc of GIoc, Trover eftovers in iji'ver et vefture, that is, things 
that concern the nouriihment, or maintenance of man in *viciu 
et ^fejfitut wherein is contained meat, drink, garments, and 
habitation. Alimenterum apptUatione n/tnit *vitlus^ veftiius, et ba- 
bitatio. 

When e/iovers are reftrained to woods, it fignifieth houfebote, 
hedgebote, and ploughbote. 

(7) AlJignetur autem ei pro dotefua tertiapars totius terr^ mariti 
fid, &c.] See for this in the iirft part of the Inftitutes, fedl. 37. 

(8) ifuJU wdua difiringaiur ad fi maritandam, &c.] This is to 
be ttnderftood of widowes tenants in dower of lands holden of the 
king by knights fervice in chiefe, and thereupon (he is called the 
kings widb\y, and if the kin^s widow marry without licenfe, (he 
ihall pay a fine of the value of her dower by one year. 

^nd the reafon of this law is yeelded wherefore they ihould riot 
marry without the kings licenfe, Ne forte capitalibus inimicis domini 
regis maritentur. 

And old readers have yeelded this reafon, left they ihould marry 
mto (hangers, and fo the treafure of the fealme might he carried 
oat, and others fay that the reafon is for that^ upon the aOignement 
of her dower fhe is fwom in the chancery, ^t elne marier/asu ii- 
ceafty efpur ceofi el fait encout.fonferement elferrafine. 

Others (ay that it is a contempt to marry without the kings 
Iicen(e, and 'againit this fbitute, and therefore for this contempt (he 
ftall make a fine. 

If the kings tenant in capite dye feifed, his heire female of full 
age, if ihe marry without the kings licenfe, (he (hall pay no fine, 
for (he is no widow, and the words be nulla 'uidua difiringatur, 
&c. 

If the qaeene being the widow of a king be endowed, and marry 
vithoat the kings licenfe, becaufe (he b endowed of the feifon of 
the kin^ himfelfe, (he is out of this (latute: but at the parliament 
holdeo u anno 6 H. 6. it is enabled by ttie king, the lords tem- 
poral], and the commons, that no man (hould contrad with, or 
marry himfelfe to any queen of England, without the (peciall li- 
cenie or aflcnc of the king, on pain to lofe all his goods^ and lands ; 

C 5 to 
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Co which a£^ the bifliops, and other lorHs.fpi ritual] eave their cofi« 
^ fcnt, as farrc forth, as the fame fwervcd not from tne law of Godf 

and of the church, and fo as the fame imported no deadly fin.. 
See tbf firft part (9) Si Jealio Unuerit.] This is to be underftood, where fuch a lir 
of the Inftitutef, cenfc of marriage ift cafe of a common perfon was due by cuftomei» 
fc^ J74« prefcription, or fpeciall tenure, the words being ^^if alio Unuerit % 

and this expofition is approved by conftant and continual nfe an4 

experience^ Et optimus interfres legum confiutudo^ 



CAP. VIII. 



Ty^OS vef9 (i), vel haUtvt nojiri 
(ah non fetftemus t err am a/i- 
quof/ij vel redditum (4) pro debito alt- 
quo-i quamdiu catalla dcbitoris prafentia 
Jufficiunt ad debit urn reddendum (3)» ^^ 
hfe dehif paratus fit inde fatisfacere* 
Kec'ple^ ipfiui debit or h (5) dijlrin-' 
gantur^ quamdiu ipfe capita lis debitor 
fiMciat ad Jolutionem ipfius debit!, 
£tji capitalis debitor dejearit in folu^ 
tione deiiii^ non habens undefolvaty aut 
reddere noluerit cumpojftt ( 6 )yplegii * de 
debito refpofideantj et fi voluerinty ha- 
heant terras et reddit^ dcbitoris (7), 
quoufque fi eis Jatisfa6V de debit\ quod 
unteapro eofoiverinty niji cfipitatis de- 
iitor tjionjiraverityje e^ quietum ver- 
fus eofdem plegios* 

•[19] 



'XX/'E or our' bailiffs (hall not feifc 
^ any land or rent for any debt, 
as long as the prefent goods and chat- 
tels of the debtor do fuffice to pay the 
debt, and the debtor himfelf be ready 
to fatisfy therefore. Neither fliall 
the pledges of the debtor be diftrained,! 
as long as the principal debtor is fuf- 
ficient for the payment of the debt. 
And if the principal debtor fail in pay- 
ment of the debt, having nothing 
wherewith to pay, or will not pay 
where he is able, the pledges fhaq. 
anfwer for the debt. And if they 
will, they {hall have the lands ^nd 
rents of the debtor, until they be fi* 
tisfied of that which they before payed 
for him, except that the debtor can 
(hew himfelf to be acquitted againft 
the laid fureties, • 



(PI. Com. 457. in Sir Tho. Wrothes cafe. PI. Com. in the Lord Berkliei cafe, &c. Plow. 440* 
^C|ift. 158.. Iiilra, c. j8. 33 H. 8. c. 39.) ' 

' (i) Nos 'vero.] Thefc words being fpokcn in the politique 

capacity doe extend to the fuccefTors, for in judgement of law ih^ 

king in his politique capacity dieth not. 

Sre the firft part (2) fcl bali^i ncjlri.l In this place the fheriffe and his under- 

^'^d'^h'^^f "'"' bailiiles are intended and meant, and to this day the fheriffe ufeth 

cap, 28?* ^* ^^^^ ^^ ^^^ returns, Infra baU'vam mcam^ for Infra comitatum^ 

&c, 

( 3 ) ^''" fcfiiums terrain aliquant ^ *vel redditum pro dehito aliquo, 
auamciiu catalla ddltoris pr/rjcnliajuffclunt ad debit um reddendum. "^ 
by order of the coiriTiOn law, the king for his debt had execution 
of the boJy, lands, and goods of the debtor: this is an afl of grace, 
and rcitrriincth the p^wcr that the king before had, 

(4) Redditum.'] For the f^verall kinde of rents, fee the firft part 
of the Inftiiate?; Lit. lib. 2. cap. 12. whereunto you may adde, 
X. Rcddltus affljli, or rcddiius £i[Tft: vulgarly' rents of affife are the 
certain rciit^ of the frcehoIJeri," and ancient copihpldcrs, becaofe 

they 
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ihcy be affifed» and certain, and doth diftinguKh the fame from Mttfulperv^ 

ndditms mobiles^ farm rents fot life, years, or at will, which are V'^jL^ a** a- 

variable and incertain. 2. ReJ^itus alf>i, white rents, blanch farmes> ^^f^^"l^ f^." ^ 

©r rents, vulgarly and commonly called quitrents ; they are called a. ca. 10. $c 19! 

white rents, becauft they were paid in tilver, to diilinguilh them iS E. i.Stat. 

from work-d'iyes, rent cummin, rent corn, &c. And again thcfe ^« 5"° wananto 

arc called, a. Redditus nigri, black maiie, that is, black rents, to fy^eTctit "^ca 

difiinguifli them from white rents; fee Rot. clauf. 12 H. 3. m. 12. ^^\ 1*4.. CuV- 

Rix cencefflt bominibusde Anden^rmaneria de M, F, A,l^c» Reddendo tumierdcNorau 

fer anman ad Scaccar. Regis Lxxx. li. blanc, de Antiqua firmcu 4. cap. 60. Vid« 

Redditus refoluti be rents ifTuing out of the manors, &.c. to other ^l' ^^* *• '3» 
lords, &c. Feodifirma^ fee farm* for thb kinde of rent, vide infra 
GIoc cap; 8b ' ' 

After the ftatute of 33 H. 8. cap. 39. was made for levying of 
the kings debts the ufuall proceffe to the iheriffe at this day, is, 
^uod diUgenter per facr amentum prohorum et legalium hominum de 
haliifa tuot (ff r. inquiras qua et cujufmodi bona et catallat et cujus 
precis idem (debitor J habuit in did a bali'ua tua; ^c, Et ea omnia 
capias in manus nojhras^ ad 'valentiam debiti pradiSl^ ^ et inde fieri Jac* 
debitum pr^di£i\ l^c. Et fi forte bona et catalla pradid* (debitoris) 
ad/olutionem debiti pradiSV non fujicerenty tunc non omittas propter 

aliquam libertatem, quin earn ingrediaris, et per facr amentum praefat. - ^ 

proborum, et legalium hominum diligenUr inquirasy quas terras ft qua Glanv. li. 10. 

tenementa, et cujus annui *uaioris, idem (debitor) babuit, feu fei/itus fuit ca. j. 

indi3a bali*ua tua, <^c. Et ea omnia etfiugula in quorumcunque mani* Briccon, cap* 28* 

bus jam exiftstnty extendi fac*^ et in manus noftras capias ^ l^c, Et capias ^^^'^* ^ib. a. 

prtediQ* debit oremy it a quod habeas corpus pradid* (debitoris) ad fa- p'jj*^ .,- f 

tisfac' nobis de dehito pradia* pi. com. ^'. ' 

Whereby itappeareth, that if the goods and chattels of the kings Pepy'« caiv, lib. 

debtor be fafiicient, andfo can be made to appeare to the fhcriffe, 3* (o*; 13- Sir 

whereupon he may levy the kings dr^bt, then ought not the fheriiFe ^^-^^^^^^C 

to extend the lands, and tenements of the debtor, or of his heire, or - f^i 17* ,g* 

of any purchifer, or terre-tenant. To conclude this point with the 21 50. aJr. p*5. 

aathority of old and auncient Ockham. 21 E. 4. 27. 

I'errst et tcnementa debitoris regis^ ad quafcunq\ manus quocunq; [ 20 j 

titulo de*venerunt, poft debitma regis incept um regi tenentur^ Jt non Ockham, cap- 

aliundefatisjacerepojit. 2iSidl!T"&L 

(5) i^^fc plegiiipfius debitoris.^ As pledges, or fureties to keepe the cuftumitt"de 
pcact, pledges for a fine to the king upon a contempt, &c. are n r. cap. 60. 
within this branch, but otherwife it is of mainperners, and this fol. 73, &c. 7$. 
appeareth by Glanvile, to be the common law before the making Gianvii. lib. 10. 
of this aa. • . <=*P-3- 

- And the author of the Mirror faith, ceuxfi^nt pleges queux plenjijber 
out* cbofe que corps de home, car ceux nejbnt propment pledges, mes font 
mainperners pur ceo que. ils fuppofont ple-vijhables font li^ver a ceux per 
bailie corps pur corps. 

(6) Et ft capitalis debitor defecerit in folutione^ 13 c, out redden 
niluerit cum pofJit.'\ Some jiave thought that this branch harh taken 
away the next precedent, concerning pledges, but both doe Hand 
well together, for rsddere noluerit cumpojjit muft be underftood, when 
the principall is able, and yet his ability cannot bee made to ap- 
peare, being in money, treafure or the like, or in debts owing to 
him, which he conceales, and will not reddere, lb as de non appa^ 
rentibusy et non exiftentibus eadem eft lex, and in that cafe, plegii d$ 
dthito refpondeant, and yet the former branch concerning pledges 

C 4 doth 
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' d«th ftand, where the pledges can make it appeare to the flierifFe, 

* Bntton, cap. ^hat he may levic the kings debt : fee in the ftatutc of articuU/uper 

Fleta lib. ». c. ^^^^* ^?' "• 

f6, ' * (7) ^^/ voltterint, baheant terras, et redditus dehitorh, &c.] 

. N. B. 137- * Upon thefe words feme have faid that the wrijt de flegiis acquie^ 

Reg. 158. 43 E. tandis is grounded, and feeing no mention is made in this ftatute of 

^i^lg^klt. 2«^. any deed, the pledges fhall have that writ without any deed. And 

3».E. 3.'mrans. *^ ^^ pledges have any deed, covenant, or other aiTurance for 

det fiutx, 179. their indemnitle, then may they take their remedie at the common 

I E. 46. law; * but it appeareth by Glanvile that this was the common law. 

Dyer. 21. Eh*, for he faith, Soluto ojero ee quod dehstur ah ipfis plegtis, recuperare 

^ olanvil. lib, '"^' poterint ad principaJem dehitorem,fi poftea hahuerit unde eis/atit* 

10. ctp. 4, 5.' facerepojjit per principaU placitum, and fct downe the * writ de plegiis 

c Regit. 158. acquietandis^ 

Wwrov^wtif*' -^^'^ ^^'^ " * chapter omitted, viz. nullum fcutagtum, 'uel au^ 

4of"vidc poftea '^'"*' ponam in regno noftro nifi per commune couciliu regni noftri^ which 
Sut.d«Taiiagio'5^"^^^*^ ^^ the charter, anno 17 regis Jobannis, and was omitted 

conccdcndo. 34 in the exemplification of this great charter, by Ed. i. vidg 

E, I. cap* 30, 



CAP. IX. 

^IVITAS LondorC laheat omnes HTHE city of London (hall have 

libertates fuas antiquas^ et confue- * all the old liberties and cuftoms, 

iudtnes juas. P rater ea yolumus^ et vi^hich it hath been ufed to have. 

concedimus^ quod omnes alia chitatesj Moreover we will and grant, that all 

burg\ et viliay et barones de quinque other cities, boroughs, towns, and 

portubusj et omnes alii portus^ baheant the barons of the five ports, and all 

omnes libeYtates^ et liberas confuetu- other ports, fliall have all their liberties 

dtnesfuas. and free cuftoms. 

(Cro. Car. 151. 45 Ed. 3. f. 26. 5 H. 7. f. 10, 19. n H. f. f. »i. 5 Rep. 63. 8 Rep. 125. 
3Bttmr. 2. Mirror^ 311,) ^ t ^ t j 

^ Mirror, ca. 5. * This chapter is excellently interpreted by an ancient author, 

rieta4lib.2, vlio faith, In pointe que demaunde, que le Citie de Londres eit /es 

cap. 48. attncientfranibi/es,*et/es frank cufiomesy eft interpretahle in ceft maner, 

Pl.Com.foL queles citixens eient lour frauncbifes, dont ils font inherit per loyaU 

^^ ""'» ^' ^0"^^* ^' confirmements des royes, et les queux Hz, ne ont forfeits 

SH.7.*4!°xi?i. ^^^ nul abufionyet que ilx, eient lour franchifes, et cuftomes, que font 

7. 21. * Jufferable per 'droits et nient repugnant al ley : Et le interpretation qut 

%% Aflif. 24. ^ft^i\ de Londres foit intendu de les cinque ports, et des autres lieus\ and 

45 E. 3. »6. this interpretation agreeth with divers of our later books, 

liamem Arr" 1' ^^ ^ maxime in law, that a man cannot claim any thing by 

fuper chartas' ^^^f^n^c pr prcfcription • againft a ftatute, unleflc the cuftome, or 

C.7. W. 3. prefcnption be faved by another ftaiute ; for example: they of 

cap. 9. 7 R. 2. London claim by cuftoroe, to give lands without licenfe to mortmain 

Bie^t .mpnmte. bccaufe this cuftome is faved, and preferved, not oncly bv this chap- 

a h1 6. cap' J.* ^^ ^' ^^''^ C^^ir/^.but by divers other ftatutes, etfic de ceteris. 

Sec. ' ' L t"'a.'^^ ^" particular concerning tondon, in the fourth part of 

Sec the 6rft of the Inftitutcs, cap. Of the Courts of the City of London. 

the Inftit. fca. , . 

8H.7.4.i>. ♦[21] 
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CAP. X. 

T^ULLUS diftringatur ad fa- XTO man fhall.be diftraiped to do 

ciendumtnajuifervitium defeodo more fervice for a knights fee^ 

mUtis^ nee de alio libero UnemintOy nor any freehold, than therefore is 

qvam inde debetur* due. 

(CttftttmierdeNonn. cap. T14. fol. iSf^* b* i '^oW, 164. a Roll^ 182. 10 Rep* 108. Fits. Avowry, 
96, 1 57, aoo. Plow. 043. 14 H. 7. f. 14. Fiu. Brief, 66x9 88 x« 8S2. Fitz Potrog. 28. V. N. B. f. x 5,) 

That this was the auncient law of England, appeareth by Glan- GUav. li. ix* 

viU, and alfo that the writ of Ne injufte 'vexes, was not grounded J^ 9» ^f- ^^^ 

upon this adl, appeareth alfo by him, for he faith, Etalia qu^dcan ^^^^ /o? tao. 
pladtat 'uehui^fi quis conquer at ur fe curia ^de domino fuo, quod COU' ' FIcta, li*. 5. cap, 

jMetudinei, et indebita fer<vitia^ njzl plus /er<vitii exigit ah eo, qua inde 38. lib. s. c. 6o* 

facere deheat : and fetceth down the form of the writ of ^^/xj/i^f Brlt.c. 27. fc, 
'Oixis ; Rex N. falutem. Prohibeo tihi, ne injufte vexes, mel *vexari 
permittas H. deUbero tenemento fuo^ quod tenet de te in tali *uilla, nee 
indeab eo exigas, aut exigi permittas con/uetudinee 'uel/ervitia, qua tibi 
indefacere non debet, &fr. 

And another ancient author whi(;h wrote of the ancient laws Mirror, cap. »: 

long before this ftatute, m^keth mention of the writ of Ne injufte § 19. fc cap. 5. 

^texes* $ !• 

Hereby it appeareth how they are deceived, that hold that this f. N. B. 10. e. 
writ is grounded upon this a^, and how neceiTary the reading of Pl« Com. 243. b. 
ancient authors is, to give the ancient common law his right, as 
hereby it appeareth. 

' The il^Qr4spf the fbitute be, nullue di/frins;aiur, therefore if the Pl.Com. 94. 243« 

lord iacroaci^ more rent of the fame nature, by the voluntary pay- '°^* 7* ^*- *>• 

mentofthe tenant, he (hall not avoid this incroachment in ^n J^ ^g.^l^'iff*' 

avowj^r, biit in an affife cejawt, or ne injufte 'vexes, the tenant fhall ^j* i^' E.4. y] 

avoyd the incroa^h^ient; this rule holdeth not in cafe of a fuc- b. 8 E. 4. ft8.bto 

ceflbr, or of the i£ue in taile, for they (hall avoyd it in an avowry^ 4 £• 2* Avow, 

but if the fcrvice incroached be of another nature, the tenant ^** 18 E. 2. 

(hall avoyd that feaibn in an avowry, for majus Jervitium impiieth ^ E!"i.*[bid. 

a greater exadtion of the fame nature : if the incroachment of the 131. '5 £. 4, g^ 

iame nature be gotten by cohertion of diftrelTe, there the tenant i6£/4.ii. 

Jhall avoyd that feafon in an avowry, for nullus diftringatur ad fa^ *o E. 4. 11. 

eiendum majus fervitium. But if an incroachment be made upon a "N^*B**iah« 
tenant in tail, or tenant for life, or any other, who cannot maintain * * ' ^ 

a Writ of ne injufte itexes, nor 2i contra formam coliatioms, nor other fftk^jnfKfeA! 
remedy, he fhall have an adion upon this ftatute ; for this ftatute 
intendeth to relieve thofe, which had no remedy by the common 
|air. 



CAP. 
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CAP. XL 

f^OMMVNlA placita (i) non ^jOMMON Picas AaB not follow 
^ Jiqunntur (2) curiam nojiram our court, but ihall be holdcii in 

^3),y^ umantur in alijuo certo loco. feme place certain* 

(Mirror* cap. 5. ^ 2« x InA. 71. a. Plow. 144. xz Rep. 59. Regift. zSy. 28 E4« z. c« 4* 
4lr.it 99. II Rep. 75.) 

Before this ftatnte, common pleas might have been holden in 

thi; kings bench, and all originall writs retournable into the fame 

bench : and becaufe the court was holden coram rege, and followed 

the kings court, and removable ac the kings will, the retoums were 

r at ] uhicunque fuerimusy Sec, whereupon many difcontinuances enfued, 

and great trouble of jurors, charges of parties, and delay of 

juftice, for thefe caufes this ftatute was made. 

Mirror, ct. i. ^i) Communia placita.] Here it is to be underftood, a diviiion 

§ ^ of pleas, for placita are divided in placita coronary and communia 

f&i^u *"'^* placita: Placita corona are otherwifc, and aptly called criminalia, 

Vide'cap. 17. or morialiaj and placita communia are aptly called ci<vilia: Placita 

corona are divided into high treafon, mifpriiion oftreafon, petit 

treafon, felony, &c. and to their acceilbries, fo called, becaufe 

they are contra coronam et ifignitatem; and of thefe the court of 

common pleas cannot hold plea ; of thefe you may reade at large 

in the third part of the Inftitiztes. Common or civil! pleas are 

divided into reall, perfonall, and mixc* 

VMe cap. 17. They are not called placita twonay as fome have f;ud, becaufe 

the king jwrt corome (hall have the fuite, and common pleas> 

becaufe they be held by common perfons. For a plea of the 

crown may be holden between common perfons, as an appeale 

of murder, robbery, rape, felony, mayhem, &c. and the king 

may be party to a common plea, as to a qnare impodit^ and the 

like. 

Now as out of the old fields mnd conte the new come, fo our 

old books do excellently expound, and exprefie this matter, as the 

Glaa^n.t.capi. law is holden at this day, therefore Glanvill (sLith, Placitorum aliud 

ift'criminaUi aliuii civile; where placitum criminate ^ is placitum 

corona \ and placitum civile, placitum commum, named in this 

ftatute. 

Br«aon, I'b. 5. ' And Bra^lon that lived when this ftatute was made, faith, Sc'ien^ 

fol. 101. b. Jum quod cmntu/n aBioHum fi.<ve placitorum (ut inde utaiur aqui*ooce) 

f 'cti, li. 1. cap., ij^f eft prima di-vifio^ quod quadam funt in rem^ qutedam in per/onamt et 

5 * quondam mixta\ item earn qua fiint in per/onam alia criminalia et alia, 

ci'vilia, fecundum quod dej'cendunt ex mcdeficiis *vel contraSibus ; item 

criminalium, alia major, alia minor, alia maxima, /ecundum criminum 

quantitatem, 

wui.- « « <->f« Fleta faith, Pcrfonalium ininrlarum quadam funt criminaUs, et qua" 
ricta, ii* I. cap. ... . . ,. •' , v • ?• • 1 

^m dam ctviles', cnminalium quadam Jententialtier mortem mducunt^ 

fumdam niero minime, 

BrittOB 



% 
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Bricton calletli them pleas Jt la c^me, and common pleasi and tlie Britton» UU 3* 
toart taketh his name of the common pleas. ^^ 

To tivat of the jurifdidion of this court, doth belong to another 
part of the Inftitutes, font a word or two of the antiquity of the 
ffMit of common pleas, which is the lock and the key of the com- 
aon law. 

Glanvill faith, placita in Juperiorihus, &c. Jicut et alia qualihet Claav. Ub. i^ 
jiacitm, ci'uilia^ Sccfolet autem id fieri cora jufticiariis domini regis in ^* '* * ^'*** *• 
httMco rejidentibusi &c. And in another place» coram juftic* in ^'P* 
haacofitdintihm. 

firadon in divers places calsthe jafticcs of the court of common Braa.li. j.fy. 
pleas, as Glanvill A\A., jufiiciarii in banco refidentes^ {o called for J05'''**i^»fc» 
dat the rctourns in the kings bench, are coram rege ubicunque fiue» 
fimus in AngUa^ as hath bten faid, bccaufe in ancient time it was> 
as hath been faid, removable, and followed the kings court. 

And therefore all writs retoamable, coram jufticiariis noftrit Artie, fuper 
fpudWeftm, are retournnble before the judges of the common pleas, pi*!^! ?u* ^* 
and all writs re ton rn able, coram nobis ubicunque tunc fuerimus in q^]^, 
/ngUa, are retournable inio the kings bench. F, N. B. 69. in« 

Britton fpeaking of the .court of common pleas, faith, Oufter ceo Britton. ' 
nM)illoms que jufl ices demur gent coiftinualmcnt a Weftm, ou aileurs, on 
nous t/oudrous ordinaire a pl(*ader common pleas, &c. 

Fleta faith, Habet et (rex) mriam fuam et juftieiarios fucs re* Flcta, li. c. aS# 
fidentes qui recordum habent in biis qu^ coram eis fuer* placitatay r/ * 54 i 
«; potejiaiem habent de omnibus placitis, et affionibus rea/ibus, perjona* 
ibus, et mixtist &c. 

It is manifeft that this court began not after the making of this * "P* 'S« 
aft, as fome have thought, for in the next chapter, and divers J^tl ^^' u 
others of this very great charter mention is made de jufticiariis 
mftris de banco, which all men know to be the juftices of the 
court of common pleas, commonly called the common bench, or F Stt 1 

the bench, and Dod. and Stud, faith, that it is a coart created by 
coftomc. 

The abbot of B, c)aimed conufans of plea in writs of aflife, &c. »6 AC p.a4# 
in the times of king Etheldred, and Edward the ConfefTor, and 
before that time, time out of minde, and pleaded a charter of 
confirmation of king H. i. to his predecefTor, and a graunt, &c. 
fo that the juftices of the one bench, x)r of the other fhould not 
intermeddle. 

It appeareth by our books that the court of common pleas was 4 E. 3. 49. 
in the reign of H. i. . 39 2* 3* *'• 

That there was a court of common pleas in anno i H. 3. which Rot.pat. il^|% 
Was before this aft; Martinus de Patejhull was by letters patents 
conftituted chiefe juftice of the court of common pleas in the firft 
yeare of H. j. 

it is refolved by all the judges in the exchequer chamber, that 9 E« 4* 53* 
all the courts viz. the kings bench, the common place, the exche- 
qtier; and the chancery, are the kings courts, and have been time 
^Bt of memory, IJfint qui home m poet/cafver que eft plus ausscient. »i H. 3. brjpf. 

(2) Nonfequantur curiam noftramS Divers fpeciall cafes arc out 5?3* . _ 
•f ihis ftatute'. r^mlc"'"^ 

I. The kin? may me any aaion for any common plea m the Northampton, 
kings bench, for this generall ad doth not extend to the king. Tr. 18 E. 1. co- 

• 2. If any man be in cuftodia mare/cbaHi o£ iht kings bench, any «™ '«ge Rot. 
fdicr may have an aftion of debt,xoTcnXnt, or th€ like perfonall ^^Jl^' ^* 

*^on ,7B. 3.50. 
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7p» IX* a^ion by bill in the kings bench, becaufe he that is in cuJhdUi 

Artjc. fuper martfcballt ought to. have the priviledge of that court, and 

Ph Com '208. b. ^^" *^ taketh not away the privuedge ofany court, becaufe if he 

38*afr.p,2o. * Should be fuecfin any other court, he fhould not in refped of his 

fimij. priviledge anfwer there, and fo it is of any officers, or iDiniilers.x>f 

that court : the like law is of the court of chancery, and efchequer. 

3 . Any action that is ^uare w et armis, where the king is to have a 

fihe, may be purchafedout of the chancery, retournable into the kings 

bench, as ejeSionefirma truu mi it armis^ forcible entry and the like. 

9 H. 7. TO. 4- And a replevin may be removed into the kings bench, be- 

19?. 3. a(rire84« caufe the king is to have a fine* and fo it is in an ailife brought in 

^ ^' 7* '*'^*^* the county where the kings bench is. 

^* H T lU 5* Albeit originally the kings bench be retrained by this ad 

i6B-3>K-^6i- ^^ ^^^^ P^^ ofany real adion, &c. yet by a mean they may. As 

if a writ in a real adion be by judgment abated in the court of 

common pleas, if this judgment in a writ of error be reverfed in 

the kings bench, and the writ adjudged eood, they (hall proceed 

ypon that writ in the kings bench, as the judges of the court of 

common pleas fhould have done, which they doe in the defiiult of 

others, for neceffity, left any party that hath right (hould be without 

ttat. de Mirton, remedy, or that there fhould be a failer of jufHce, and therefore 

up* so. flattttes are alwayes fo to be expounded, that there fhould be no 

failer of juftice, but rather then that fhould fall out, that cafe (by 

conHrudion) fhould be excepted out of the iUtutc, whether the 

ibtuts be in the negative, or affirmative. 

6. In a redi{jeifiny or the like. 

(3) Curia noftra.'X Are words coUedive* and not onely extend 
to the kings bench, but into the court of efchequer, vide artic. fuper 
Cart. cap. 4. 
F. N. B. 190. When judgment is given before the iheriiFe, and the tenant' 

^t4* 246. hath no goods, &c. in that county, he may have a certiorari to 

remove tne record into the kings bench, and there have execution, 
for that is not plfuitum. See more hereof in the fourth part of the 
Inilitutes, cap. Of the Court of £fchequen 



[24] CAP. XII, 

pECOGNITIONES de nova, A SSISES of novel difTeifin, and 

^Hpy^^^'i '^ ^ morti antecejforis '^ of mortdancefter, (hall not be 

(2)> non capiantur nifi infuis comitat* taken but in the fhires^ and after this 

(i), it hoc mode, Nos vero fi ixtra manner: if we be out of this realm, 

regnum fuirimus^ capital jujitc* our chief jufticers (hall fend our juf- 

n^i (3) mittent jujiiciar* noftros ticers through every county once in 

piT unumquimqui comitattinty ferml the year, which, with the knights of 

in ann^^ qui cum milttihus eoruniT in the (hires, (hall take the faid affifes in 

com' J caplant in com' illis ajjif thofe counties ; and thofe things that 

fradi£f. Et ca qua in advcntu at the coming of our forefaidjulricers, 

fuo in illo comitat' per jujlic' 7 oflr* being fcnt to take thofe aifil(es in the 

pradi£i' addiSias ajpjas cupiemP vttjjhsj counties, cannot be determined, (hall 

terminari non pojjunty per £ofdem termi- be ended by them in fome other place 

nent' alibi in itimn fuo (4]. Et ia in their circuity and thofe things, 

qua which 



Cap. iz. 
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fua fir eofdem^ propter difficultatem 
eBquorum articulorum Urminari non 
pcjunty nfiranf ad jujliciar* nojiros 
di bancOy et ibi terminentur* 
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which for di&culty of fome aitides 
cannot be determined by thtfoiy ihaU 
be referred to our jufticers of the 
bench, and there Ihall be ended. 



(ii Rep. 31, 52. 13 Rep. 8. Fits. Afllze, 2i« 8 Rep. 57. Fits. Mortdanc. 2, 2i| 53. 24 Ed« 3; 
C23. J AnderfoMy 230. 2 H. 4. f. i^ 20. Regift, 197. 13 £d. z. ftat. t. c. 30.) 



Before the making of this ftatute, the writs of afEfc of novel 
£Jeifin, and morddnc* were retoamable, cither coram regs, or into 
the court of common pleas, and to be taken there, and this appeareth 
by GlanvilU Coram me, *vel coram jufiiciariis meis. But fince this 
fbtute, theie writs are retournable. Coram jujficiariis noftris ad 
tffifas, cum in partes illas 'venerint ; by force of thefe words, Mittent 
jsfticiarios nofiroi per unJtmqueMque comitat* noftrttm femtl in anno, 
qui cum militihiu eorundem comitaiuum capiant in comitat^ tilts ajji/as 
pnedia\ 

(i) Nifiinfuis comitatilusA This tended greatly to the eafe 
of the jarors, and for faving of charges of the parties, and of time, 
fo as they might follow their vocations, and proper bufinefie, and 
the rather, for that the affife of novtl dijfetfin ^2Lsfrequens et fefii-' 
man remedium in thofe dayes, and fo vvas the affife of mordanc* alfo. 
It is a great benefit to the fubjed to have juilice adminiflered unto 
him at home in his owne country. 

For an affife of novel di/feifin, and affife of mordanc*, fee the firft 
part of the Inflitutes. 

And where Bradion faith, Succurriiur ei ^i. dijfeijito) per recogni^ 
tlonem eiffsfa nwa dijfeiftna multis 'vigiliis excogitatam, et in*ventam 
, recuperanda pojfejjionis gratia^ quam dijjeijttus injufte ami/it^ et fine 
judicio, ut per fiimmariam cognitionem ai/qi magna juris folemnitate 
quafi per compendium, negotium t/rminetur. See the Cufiumier de 
Nermand*, (compofed, as hath been faid, iii 14 H, 3.) fedl. 91. & 
93. of the affife oi novel diJTeifin^ which being invented and framed iu 
England, as Bradlon and others have tefliued, muit of neceffiry be 
tranfported into Normandy. 

But where we yeeld to Brafton, that the affife of novel dijjeifin 
was fo invented, fo he muft yeeld to us, that it was a very auncient 
invention, for Glanvill maketh mention thereof, and of the affife 
of merdasiuc*, as hath been faid, and by the Mirror alfo the anti- 
quity of affife de no-vel diffeifin doth appeare, who faith, that this 
writ of affife oi novel diffeifin, was ordained in the time ofRanulph 
de GUenvih 

But the cafe of 36. ajfftfi before touched, doth prove that the 
writs of etffije are of farre greater antiquity, for there it appeareth 
that in an a/^fi of novel diffeifin^ claimed to have conufans of plea, 
and writs of affi/e, and other original! writs out of the kings courts 
by prefcription time out ofminde of man, in the times of S. Edmond, 
and S. Edward the ConfciTor, kings of this realme before the con- 
qoeft, and (hewed divers allowances thereof; but true it is, as 
the ancient authors affirme, that a new forme of writs of affife, for 
the more fpcedy recovery of poflcffion, which were called /f/?i«<i 
rtmedia, was invented in England fince the conqueft, and were 
called bre«oia de ajfifa nova diffeifintt', which writs fo altered con- 
tinue fo until this day, and according to the alteration is cited in 
the Cu/hmuer^ cap. 93. fol, 107. b. 
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tt E. 2. affife 
3S2. 

] 3 E. 3. Jurifd. 
23. Rot- Par- 
liam. de anno 
18 £. I. inter 
petitionet* 
a8 £. 3. cap. 2. 



ftoH.3.tit.bie?. 



If xn sffife be taken In frcfrio ccmitatu, and the tenant pleadc^ 
and after the a£ife is difcontinued by the atm nfenu of the jafticea, 
this ad extends to the aflife, but not to a reattachment thereupon^ 
for that the affife was iiril arraigned and examined i^ the proper 
county> neither doih this ad extend to a writ of attaint, brought 
upon the verdid of the recognitors of the affife; and herewith 
agreeth Brltton, who faith, Et tout contdne la grand Cbri. desfra»' 
chi/eSf que.af:uns ajji/cs foient prifes in counties, pur ceo ne intent nul qm 
certifications y et attaints auterfoitz, efirepledes, &c. 

And Bradon faith» Et Ji ad hoc fe haheat communis lihertas, fmd 
ajjsfa extra comitatum capi non dcbeant, non/eguitur quod propter Ifoc 
remaneant jurats in com' capiendo i aliudenim iaiet privilegium affifa^ 
et aliud jurat (u 

An ailife is brought in the kings bench, then being in the 
county of SufF. (ab it may be, as hath been faid) of lands lying in 
that county, the tenant plead in barre, the pi' reply and pray the 
affife, the kings bench is removed to Wcftm. and there the pi' 
prayed the affife, this flatute is, that the afCfe fhall not be taken 
out in the county, and now the kings bench is in another county, 
and theoriginall cannot goe out of this place, for when a record is 
once in tins court, here itmuft remaine, wherefore by th'advife of 
all the judges, the afiife was awarded at large, quia nihil dicit, and a 
mfi prius granted in the county of SuE that there might the aiSfe 
be taken. A cafe worthy of obfervation, how by this expofition 
both the parties fate was preferred, and the purvien of this ^atute 
obferved. 

Yet in fbme cafe notwithflanding this negative flatute, the ailife 
ihould not have been taken in his proper county. And therefore 
if a man be difleifed of a commote or lorddiip marcher in Wales, 
holden of the king in capite, as for example ofGo^-wre, the writ of 
afiife (hould have been directed to the iherife of Gloc. within the 
realme of England, and albeit the land of Gowre was out of the 
power of the Iherife of Gloc. being out of his county within the 
dominion of Wales, and this flatute faith that the allife fliall not be ^ 
taken but in his proper county, yet was the affife uken in the 
county of Gloc. and judgment thereupon given and affirmed in a 
writ of error: and the reafon is notable, for the lord marcher though 
he hsidjura regalia, yet could not he doe juflice in his ow^e caTe» 
and if he (hould not have remedy in this cafe by the kings writ out 
of the chauncery in England, he fliould have right and no remedy 
by law given for the wrong done unto him, which the law will not 
fuffer, and therefore this cafe of neceffity is by conftrudion excepted 
out of the flatute. And it was well faid in an old booke, ^amws 
prohihetur quod communia placita non Jequantur curiam noflram, non 
/equitur propter hoc, quin aliqua placita finguUtria fequantur dondnum 
regem, and the like in this negative flatute. 

Hereby it appeareth (that I may obferve it once for all) that the 
befl expofltors of this and all other flatutes aise our bookes and ufe 
or experience. 

More fliali be faid hereof in the expofltion of the flatute of , 
W. 2. 

{2) De morte anteceJforisJ\ Sec the firft part of the Inflitutea, 
itOi, 2 3 A. Cuftumier de Norm, cap. 98, fol. 115. 

(3) Nos ifcroji extra regnum fuerimus, capitedes juftitiarii noftrij] 
This capitalis jufiitiarius (when the king u extra regnum, out of 

the 
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8 H. 5. cap. II 



the realme) is well described by Ockbam, Regt extra ngmmitgiitte, 
hria, dirigtbantur fub nomine prafidentis juftitiarti et teftimonio ejufiUm^ 
This is he that b * conitituted by letters patents when the king is 
oat of the kingdome, to be cuftos five gardianus regnh keeper of 
the kingdome» and kcam tenens regis, and for his time is prorex, 
fuch as was Edward duke of Cornewall 13 £. 3. Lionell duke of 
Clarence 21 S. 3. And the te/fe to all originall lyrits, were tefie 
LimeUofiiio mfiro chariffimo cnftode Angli^^ ^r. John duke of Bedford 
5 H. 5. Richard duke of Warwick 3 E. 4. and many others : before 
whom as keepers of the klngdome, parliaments have been holden^ 
and as hath been faid, the tefte of originall writs are vndisr the 
name of the keeper, which no officer can doe when the king is 
within the realme. In 8 H. 5. a great quei^ion arofe whether if 
the kings lieutenant, or keeper of his kingdome under his teftct 
doth fummon a parliament, the king being beyond Tea, and in the 
roeane time the king returne into England, whether the parliament 
ib fummoned might proceed : it was doubted that in prafentia ma-- 
jcris cejfaret poteftas minorisy and therefore it was enabled that the 
parliament (hould proceed, and not be dilTolved by the kings 
returne. Now that this ftatute is to be intended of fuch a lieute- 
nant or keeper of the kingdome, it is proved by this ad itfelfe, 
tapitahs juftitiarii noftri mi t tent jufii^^ios nojiros, that is, they 
flull name and (end juftices by authority under the great feale under 
their owne tefie, which none can doe but the king himfelfe if he b« 
prefentf or his lieutenant, or the keeper or guardian of his king- 
dome, if he be, as this ad fpeaketh, extra regnum : and this expofi- 
tioB is made ex verbis et tui/ceribus aSlus, But then it is demanded^ 
whether this locum tenens regis, feu cuftos regni, was called capita/is 
jufiitiarius before the making of this aft, and this very name you 
ihall rea4 in G Ian vile, who faith P rater ea fciendum, quod/ecundum 
ew/uetueRnes regni, nemo tenetur refpondere in curia dominifui de aliquo 
Uher9 tenemenio Juo fine pracepto domini regis *uei ejus ^apitalisjufttti" 
eaii, where capitalis jufiitiarius is taken for cuftos regni. 

It is to be obferved, that before the raigne of king Ed. i. the kings 
chiefe juftice was fometime cdlXtdi fitmmus jufiitiarius, fometimes, 
prafidens jufiitiarius, and fometimes capitalis jufiitiarius^ In anno 
prima E. i. his chiefcjuHice was called rtf//W/iyi$^///flr/x/i ad placita 
coram rege tenenda, and ib^vcr (ince ; and this chiefe juflice is cre- 
ated by writ, and all the reft of the juftices of" either bench, by 
letters patents. 

In Glanviies time, and before, the kings juftices were called 
jufticiit, the retumes of writs being coram jufiidis meis, fo as the 
kings juftices were antiently zs^td^jufiitia^ for that they ought not 
to be only jufti in the concrete, but ipfii jufiitia in the abftraft. 
Since that time, as by this great charter in many places it appeareth, 
they are called juftitiarii a jufiitia. The honourable manner of 
the creation of thcfc juftices you may read in Fortcfcue. 

(4) Alibi in itinere/uo.^ This is taken largely and beneficially, 
for they may not only make adjourneraent before the fame juftices 
in their circuite, but alfo to Weftm. or to Serjeants Innc, or any 
other place out of their circuite, by the equity of this ftatute, and 
according as it had been alwaies ufcd: for conftant allowance in 
nany ca&s doth make law. ^ 

^ The (lanite fpeaking only of an adjournment in affife of * 12 H* 4. 9. 
moveU diftiifiup &€• and yet a certificate of an aflife is within this . 
iatute. 
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^ Sed rerum fr^greffks tftindutu mukof qtue initio franfideri nm 
foffunt. 

* Time found out, that becaufe the jufHces of affife came not but 
once in the yeare, and that any adjbornement could not have beene 
made by this ad, unfes the jurors had given a verdi£^, for this aft 
faith propter difficult atem aliquorum articulorum, and not upon demur- 
rer, dcubtfull plea, EftopptU &c. * or for preiervation of the kings 
peace, and no provision was made by this aft, if the ten. in the 
^Mlt<A mordaunc* had made a foreine vowcher, or pleaded a foreino 
plea: all thefe are holpcn by the ftatute of W. 2. cap. 30. as ihall 
appeare when we come thereunto. 
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CAP. XIII. 



A^ 



fS SISM de ultima prafentatiom ASSISES of darrein prefent- 
^^ femper capiantur coram jujiiti- -^^ nient fball be al way taken before 



itrlis de banco^ et ihi urminenturm 



our juftices of the bench, and there 
fhaU be determined. 



(Regift. 30. 13 Ed. X. iHc. i. c. 30.) 

GlanVil, lib. 13. It appeareth by Glanvil, that before this (latute the writ of 
cap. 16. x8, 19. darrein pre/entment was retornable coram me fvel juftic, meis. . And 
Braaoii,lib.4. ^^ ^^^^^^ ^^ ^^ ^^ ^^3 f^^ expedition, for doubt of the 

tol. 23<>, oCC. I *■ 

Britton, cap. 90. **pS* . . . , , , . ^. ^ ^ 

fol. z«2. By the (latute of W. 2. it is provided, that juftices of nifi 

Fleu,lib.5.c.ii. prim may give judgement in an affife of darrein pre/eutment» and 

5^«iV2f-3<^- auare impedit, 
F. N. B. fol. 30. 3r ^ 

W. a* cap. 30. 5 Mar. Pier. 135. 9 Btiz* Dier. 16a 



CAP. XIV. 



TIBER homo (i) rwn amercietur 
"^ {2) pro parvo deli£lOy nift fecun^ 
dum modum iilius delidli^ et pro magno 
deliCio Jecundum magnitudinem drliSfi^ 
falvo ]tbi<onteneminto fuo (3) -•'*/ mer^ 
cator eodem modoj Jalva merchandija 
fua (4), et villanus alterius quam nof- 
ter^ eodem modo amercietur : (5) [aU 
vo wainagio fuo (6), Ji incident in 
mifericordiam mjiranu Et nulla pra^ 
diclarum mifericordiarum ponatur^ nifi 
per facramentum proborum et legalium 
hominum de vicineto. Comites et ba~ 
rmfs non amcrcientur^ nifi (7) per 



A Free man (hall not be amerced 
-"^ for a fmall fault, but after the 
manner of the £uilt; and for a great 
fault after the greatnefs thereof, (aving 
to him his contenement; and a mer* 
chant l|kewife, faving to him his mer« 
chandiie; and any other's villain than 
ours (hall belikewife amerced, faving 
his wainage, if he fall into our mercy. 
And none of the faid amerciaments 
(hall be affefled, but by the oath of 
honeft and lawful men of the vicin- 
age. Earls and barons ihall not be 
amerced but by their peers, and after 

the 
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fares (8J fuosj ii non niji fecunium the manner of their offence* No 

mdum deliHu Nulla iccleftaftica man of the church fliall be amerced 

perfina (9) amtrtUlur jecundum quan-- after the quantity of his fpiritual bene- 

tltaUmheneficii {10) fui eccUfiaJliciy fice, but after his lay-tenement> and 

fedfecundum laicum tenenuntum fuumj after the quantity of his offence. 
ttfecundum quaBtiiatem delimit. 

(Mirror, 312. 3 Ed. i. c. 6. Regift. 1S4, 1S7. t RoI1» 74, 446. Br. AAcrcement, 2» 251 31, 33, 
53» 65. 10 H. 6. fo. 7. 7 H, 6. fo. 13. t9 Ed. 4. fo^ 9. ft-Bulftr. 140. 3 Bulilr. 179. ax £d« 4. 
fb. 77. 8 €♦. 38, 59.) 

(i) Liter homo,] A freeman hath here a fpeciall underftaAding^ 
and is taken for him, qui tenet lihere, for a free-holder, as it is taken 
in the 'venire fac, where duodecim liberos. Sec. bominest are taken for 
free-holders, and this appeareth by this adl, which {sAXh^/al'vo eon- 
tenememo fue^ whereof more (hall be faid in this chapter. The 
Words of this ad being liber bomo, it extendeth as well to folc cor- Vide W. t, 
porations, as bi(hops« &c. as to lay men, but not to corporations ^*P* ^« 
aggregate of many, as major and commonalty, and the like, for 
they cannot be comprehended under thefe words liber bomo, 
&c. 

(2) Jmerdetur,] This aft extends to amerciaments, and not to ^' J* ^P* '^ 
fines mipofed by any court of juftice: what amerciaments be, and ii|> g.^f'- 
whereof^ this word amerciament cometh, fee the 8. book of my ^/ * ' ^^* 
reports, fee atfo there, that this ftatute is in fome cafes of amerpia- Greyflle*! cife. 
jnents, to be intended of private men, and not of amerciaments of Glanvil, lib. 9. 
officers, or miniflers of juftice, fo as liber bomo is not intended ciip. 11. 
of officers, or minifters of joflice. And how, and in what cafes ^'*J*» ^^ *• 
the afferment ihall be, you fhall alfo read there, together alfo with ^^bJ jj^ ^^y^ 
the ancient authors, and many other authorities of law, concernu^ fur ]« ftatut. 84. 
theie matters. Regift« 86. 184. 

It appeareth by Glanvile that this ad was made in affirmance of i'7» 
the common law, as hereafter fhall appeare, but yet the writ de > [ ^^ J 
moderata mijericordia, is grounded upon this ftatute, for it reciteth 
the ftatute and giveth remedy to the partie that is exceffively 
amerded. 

(O Sal'uo centenemento fuoj] Firft for the word, yon (hall read it 
in Glanvile, Eft autem mi/ericordia domini regis, qua quis per jtara» Olmtil. «U fav* 
mentiem legalium bominum de i/iceneto eatenus amerciandms ^, ne quid 
de/uo benerabili comtenemento amittet, 

And Bradon, Salvo contenemento fue^ Jnftoo, lib. |« 

FlctSL, contiHentia. ^ ^ jnlv 

2. For the fignification, contcnement figniiieth his countenance, jnr.*^,^*Jil J^ 
which he hath, together with, and by reaion of his free-hold, and • • F* 

therefore is called contenement, or continence, and in this fenfe 
doth the flatute of i £. 3. and old Nat. Brev. ufe it, where coun- t S- S* <>?• 4* 
tenance is ufed for contenement : the armor of a fouldior is v**'jj«_/^ - 
his countenance, the books of a ichoUer his countenance and the ^•^•^•"•'^ ^^ 
like. 

^4) Et mereater eodem mcdo /aha merchandifa fua.\ For trade 
and traffique is the livelihood of a merchant, and the life of the . 
commonwealth, wherein the king and every fubjed hath intereft, 
for the merchant is tiie good bavliiFe of the reabne to export 
afid vent the native commodities of the jealme, and to import and 

II. Ik ST. I) bring 



a8 



See the firft part 
ofchelnfticuteti 



Magna Charta* 



C2kp. I4# 



See the firft ptft 
of the Inftituteiy 
kGt. 171. 



CiccBO* 

llifroTy cap. i. 
lea. 3. 
3SE. 3.31. 

4H.6»7.9H.6.a. 

aiE.4. 77.b. 
Mirror^ cap. 4. 
^ aaerciank 
3 £. 3. Corona 
170. 

Stanf. pi. cor. 
hX. 35. h. 
Mirror, ubi fup« 
Brittofiy foL I7« 
Ir. & 34. b* 



[29] 

Britton^cap. 1« 
fb(. 36. 



BradoAylib. 3. 
fol. it6.b. 
Brit. fol. ft. b« 
Flcifty lib. !• 



bring in the neceflkry commodities for tbe defimce and benefit of 

the realme. 

(5) £t <villattus tiiferius quam nefttr ndemmodo ofnerdetur Jal*v9 
nvaina^io/uo,] Here 'uiilanui la t^ken for one chat is a bonaman, 
nath/us d$ f anguine or/er'vus. 

A villein is free to fae, and ta be fttcd» hf and agabft all men> 
laving his lord. 

(6) Sal'uo wainagio /uo.'] Wainaeiamy is the contei^ement or 
countenance of the villen, and cometh of the Saxon woid nuitgHAp 
which fignifieth a cart or waine, wherewith he was to doe viUein 
ferviccy as to carry the dung of the lord out of the fcxte of the 
mannor unto the lords land, and calling it upon the fame* and the 
liice> and it was great reafon to fave his wainage» for otherwife the 
miferable creature was to carry it on his back; it is faid here 
ivainagio fm^ but yet the lord may take it at his pleafore. 

But hereby it appeareth, that albeit the law of England is a 
law of mercy> yet is it a law, which is now turned into a (hadow, 
for where by the wifdome of the law, thefe amerciaments were 
inHituted to deterre both demanndants and plaintifis from unjuft 
fuits^ and tenants, and defendants from unjull defences, which was 
the caufe in ancient times of fewer fuits, but now we have but a 
Ihadow of it. Habsmms quidem fenatus-confiikum^fed in tabulis re* 
($»ditMm» et tanquam gt odium in vagina repofitum. 

(7) Comites it baronts non amircientur nifi per farts, &c.] Al- 
though this ilatute be in the negative, yet lon^ ufajge hath pre- 
vailed againft it, for the amerciament ofthe nobility is reduced to 
a certamtv, vix. a duke 10 U an earle 5!. a bilhop, who hath a 
baronie 51. &c. in the Mirror it is faid that the amerciament'' of an 
earle was an CI. and of a baro4i an G. marks. 

It is faid that a biihop (hall be amercied for an efcape lool. 
A gayler (hall be amercied for a negligent efcape of a felon atuint 
lool. and of a felon indited only 57. 

If a noble man and a common perfon joyne in an allien, and 
become nonfute, they ihall be feve rally amercied: ntix, the noble 
man at C s. and the common perfon according to the ftatute, there- 
fore when a noble man is plaintife, it is policy rather to difcontinue 
the a^on, then to be non-fuite. 

(8) Pgr Pares, y By liis peeres»thatb, by his equalls. 

The general] divifion ofperfons by the law of England, is ei- 
ther one that is noble, and in refpedt of his nobility of the lord^ 
houre of parliament, or one ofthe commons of the realme, and in 
refpedl thereof, of the houfe of commons in parliament: and as 
there be diverfe degrees of nobility, as dukes, marqueffes, carles, 
vifcounts, and barons, and yet all of them are comprehended withia 
this word, pares, fo of the commons of the realme, there be knights^ 
efquires, gentlemen, citizens, yeomen, and bureeifes of feverall 
degrees, and yet all of them of the commons of the realme, and a^ 
every of the nobles is one a peer to another, though he be of a fc- 
. verall deeree, fo is it ofthe commons; and as it hath been faid of 
men, (o doth it hold of noble women, either by birth, or by mar** 
riage, but fee hereof cap. 29. 

Sradon faith, Comites vere W barones, non /unt amerciandi, nifi 
per pares /ues, et/ecundum modum delist, et hoc per barones do fcac^ 
cario, vel coram ipfo rege. Nulla eccUfiaJlicei per/ona wtsercietur 

AcwdtfM 
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feautimm quantitaitm henificii fui eccUfiafiicu ftd Jtcundum laicttm cap- 43* ^ 1^^* 

^ {f^ Ecclefiapca fer/ona,] For ecclcfiaftlcaU perfons, smd g^'^^^;^^^^^ 
their diverades, and degrees, fee the firft part of die InHitutes, i. cap.4. 

M Jkp. Of ancient diM 

(lo) Bettefoium,] Benefice. Beneficium is a large word, and is the batons of th« 
taken for any ecclefiaMcall promotion or fpirituall living what- ^^[^"."a'JSt 
foever. oftherealmc 

Here appeareth a priviledge of the chnrch* that if an eccle- See the firft part 
£afiicall perfon be amended (thoagh amerciaments belong to the of tlie InftUutti^ 
king) yet he fhall not be amercied in refped of his ecdeSailicall ^^^ '3)« 
promotion, or beneficie, but in refpeA of his lay fee, and accoraing 
to the quantity of his fault, which is to be afferred: and Bra6toa Braaon,nb. 5, 
ietteth downe the oath of the afferers of amerciaments, </ ad hoc ^1* xz6. 
fJeUter facierul, affidahunt amerciatores, quod neminem gramahknt fer J'***» ^^' *• *• 
odium, nee aJicui defer int propter amorem, et quod celahunt ea qu4t ^^* 
audierunt* « 



GAP, XV. 

T^VLLA villa^neclihtrhomodif^ T^^ ^^^^^ ^^^ freeman fhall be 
•*^ tringatur facere ponUf% aut ri^ ^^ diftrained to make bridges nor 
farias ( i ), nifi qui ab antiqub, et dejure banks, but fuch as of old time and of 
facere confueverunt tempore Henrici right have been accuftomed to make 
regis avi noftri* them in the time of king Henry our 

grandfather. 

Here it is to be obferved, that in the raigne of king John, and 
of hb elder brother king Richard, which were troublefome and 
irregular times, divers oppreifions, exaftions, and injuries, were 
iocroached upon the fubjed in thefe kings names, for makm? 
^bulwarks, fortrefTes, bridges, and bankes, contrary to law and 
tight. 

But the raigne of king H. 2. is commended for three things, 
W, that his privy counfell were wife, and expert in the lawes of 
the realme. Secondly, that he was a great defender and main- 
tainer of the rights of his crowne, and of the lawes of his realme. 
Thirdly, that he had learned and upright judges, who executed 
jiiitice according to his lawes. Therefore for his great and nc- ^^ '5l|^* 
ver dying honour, this and many other 9Sti made in the raigne of ^^caTi* V 
R 3. doc referre to his rai^e, that matters fhould be put m urc, j^j,t. Pari. nu. 
as they were of right accuftomed in his time, ib as this chapter is 82. 13 R. %, c.5. 
a declaration of the common law, and fo in the raignes of H. 4. 4 H. 4.cap. a. 
and H. 5. the parliaments referre to the raigne of king E. i. wIk) ^^* 5*«*P« ^» 
was a prince of great fortitude, wifedome and jullice. 

And diirers ftatutes referre to king Edw. 5. who was a nOble, 27 H. 6. cap. t. 
Wife, and warlike kin^, in whofe raigne, the kwes did principally 
noonih. ^ 

Ripeuia*'] Is here taken for ripa^ which \s txtrema et emiftenti^ [3^2 

itrnt orOf quamjiirvius utrinque aiJuit, 

But the making of bulwarks, fortrefTes, and other things of like 4H. S.cap. i. 
kinde, were not prohibited by this aft, becaofe they could not be x 4e 3 Phil. & 
«eftcd, but either by the king himfelf, or by aft of parliament. ^"' 3« Phil r. 

Da CAP. 
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Magna Charta. 



Cap. 17, 



CAP. XVI. 



T^UL LM riparia deftndantur di 
•^^ cateroy nifi ilia quafuerunt in 
defenfo tempon Hinrici ngis avi ntf- 
irij ftur tadem hca^ et eofdem term^ 
nosy Jtcut tjfi confueverunt tempore 
fuo. 



NO banks {hall be defended fron 
henceforth, but fuch as were in 
defence in the time of king Henry 
our grand&ther, by the iame places, 
and the &me bounds, as they were 
wont to be in his time. 



Isirrof J C2« 5« 



That is that no owner of the banks of rivers fliall fo appro- 
priate, or keep the rivers feverall to him, to defend or barre others, 
either to have paffage, or fifh there, otherwife, then they were 
u(^d in the raigne of king H. a. . ' 

This ftatute, faith the Mirror, is oat of nfe, Carplu/ors ri'Oirs/tmt 
wre appropriis et engarmej, et mi/e in defence, quifoiliunt eftre i 
I eLpiJher et ufer en temps U rey Henty z. 



CAR XVII. 



JCfVLLJJBvicecomii{i)^ conjla- TO'O ftieriff, conftable, cfcheatoc, 

'^^ bulariuS (2), COronator (3), Vel ^^ t^nrrax^r^ nnr !invnfhpr our bai- 



atii balivi nojiri teneant placita coro- 
na noftra. 



coroner, npr any other our bai- 
liflfs, {ball hold pleas of our crown. 



Bna. U. 3* lb. 

106. 

Brit. c. 104. fo. 

24S. 

Fleta,li.5.ca.24. 

aE.3.59. 

40 £. 3.1. 

14 H. 4. ^^• 

15 £. 3. conu- 
faos4i. 

14 H. 7. 26. 
21 H. 7; 31,35- 

Patch. 30 £. I. 
Coram Kc!|^ 
Kane. The 
tnayor and ba« 
rons of the 
5. Ports* coaipU 
10 parliament* 



(Mirror, 313.) 

One of the mifchiefes befbre this ftatute was, that none of them, 
here named, could command the bilhop of thediocefle to give the 
delinqnent his clergy, where he ought to have it, for as Bradlon 
iaith, Nullus alius, prater regem^pojjit epi/copo demandare, &c. And 
therewith agreeth our other ola, and later books, that the bifliop 
is not to attend upon any inferioar court, nor that any inferioor 
court can write unto, or command the bifhop, but the king (that is) 
the kings great courts of record, and fiich, as fince that time have 
authority by ad of parliament. 

Anotner caufe was, that the life of man, which of all things in 
this world, is the moil precious, ought to be tried before judges of 
learning, and experience in the laws of the realme : for ignorantia 
judicis eft fttpemanerb cedamita> innocentis, Et eum ex ifM ma^m 
cbaria de lihertatibus Anglia alias conceffa (quam quidem cbartam 
domittus rex in parliaminto fuo apsid Wefim. an. regni fid z8. e^ 
reqmfitionem omnium pjr^latoruMt comitum, baronum, et communitatig 
totius regni, de noifo conceffit^ renovavit, et confirmofvit) pladta 
corona ipfi domino regij^ecialiter rejeruantitr, per quod mdlus de regnm 
bujufmoai placita tenere poteftyfeu baberoy fine fpeciali conceffione, po/^ 
confirmationem cbartse pradi^it fada* Jn the fame yeare, and 
terme, coram rege, a complaint by the abbot of Fever(ham> both 

cafea. 



Cap- 17, 



Magna Charta. 



afes adjudged in the kings bench, whereunto they were referred 
i>y the pftriiament. See Michael. 17 Edw. i. in Banco. Rotulo. 
33. Southampton. 

The chapter oi Magna Charta here intended, and in both the faid 
records expreiled,i^ this 17 chapter of MoFna Ci^^r/^i now in hand, 
fi/ tfaefe. recofds two tilings are to be obferved. i. That this is 
aeenenJl law, by reafonof thefe words, Fel alii SaHvi nofiri, under 
which words are comprehended all judges or j aft ices of any courts 
of jaftice. 2. Albeit it be provided by the ninth chapter of Magna 
Charta, ^Imod harorus de fuinqve partuhus, H omnes alii partus haheant 
vmtes lihtrtates, et libtras con/uetuMnes /uas\ that thefe generall 
words vittft be underftood of fujch libertif s, and cuftomes ooely, as 
are not afterwards in the fame charter by expreiTe words taken 
away, and refomed to the crown. And therefore if the maior and 
barons of the cinque ports had power before this a6t to hold pleas 
•f the crown, yet oy this ad of the feventeenth chapter, they are 
abrogated, and reftimed; a notable and a leading judgement, 
loth thefe records being within two years after the confirmation 
of king E. I. of Magna Charta, are worthy to be read and ob- 
ferved. 

{i) FicecomusJ] See for his name, office, and antiquity in the 
firft part of the Infthutes, fe£l. 231.. 

(1) Cnfiahularitu.'] Is here taken for cafleUanus, a caftellein, or 
conftable oif a teftle, for fo doth the Mirror interpret. And cafiel- 
lanus eft qui.cuftodit caftellum, aut eft dominus o^tHi', and fo doth 
Bradon; Debet, Sit. oftenJtri caftellanoyjicut conftabulerio tnrris, &c. 
And therewith agrecth/tleta. Item nulla prifie capiantur de alifuo 
fer alifMgm amftabmlarium, caftelianum, prater quam de 'villa, in qua 
faumeft eaftrum. 

And the ftatute of W. i. agreeth herewith, Dts prijks, dts con^ 
ftables. Me caftelleins,faits des autres, &c. 

And caftellani were men in thofe dayes df account, and authority, 
and for pleas of the crown, ^c. bad the like authority within their 
precinos, as the fherilfe had within his bailiwick before this ad, 
and they commonly fealed (which I have often feen in many, and 
have caufe to know, that fome of the auncient family of de^Sperham 
in Noj^, did) with their portraiture on horfeback. ' 

Now for the number of caftles, in ancient time, within this 
lealme, Certam eft regis Hewrici fecundi temporibus caftella 11 15. iiL 
Anglia extitiffi, • 

And it is to be pbferved, that regularly every ca(l!e containeth 
a mannor : fo as every conflable of a caftle, is conftable of a mannor, 
and by the name of the c&l^lc the mannor (hall paiTe, and by the 
same of the mannor the caftle (hall pafle. 

For this word, conftabularius, his office, and antiquity, fee the 
£rfl part of the Inftitutes, fed. 379. 

And albeit the franchifes of infangthiefe, and outfangthiefe, to be 
heard and determined within court barons belonging to mannors, 
were within the faid mifchiefe, yet we finde, but not without great 
inconvenience, that the fame had fome continuance after this ad. 
But either by this ad, or per de/uetudinem for inconvenience, thefe 
franchifes within mannors are antiquated and gone. 

(3) C«rmatorJ\ His name is derived a corona, fo called, becaofe 
he is an officer of the crown, and hath conufance of ifome pleas, 
which are called placita corona. 

D 3 For 
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See Pafch. 
33 E. I. 
coram Rege. 
The prior of 
Tioemottch*! 
cafe. .Northufflo 
herU 



I ptrt Inftt- 

tatet, fed. %^^ 

248 

Mirrrr, cap. 5. , . 

Brad^on, lib. 5. 
fo. ^^63. li. a* 
fo- 69. 

Vide cap. 19. 
Fleta, lib. %» ca* 
43 ^ 

W. 1. ca. 7. & 
3i» 



See the firft 

part «'f the In* 

Itituces, fol. 5« 

verbo Holme. 

Lamb. lag. £d* 

c. 26. 

Brad. li. 3. fo« 

154. 

Brie. ca. 15. fo« 

90. 

Fleta, ii. x. ca. 

47. 

HoTcnd. pte. po- 
ftrrinr. fol, 345. 
Mat. Par. anno 
1*50. 44^ 3. 
PI. Pari. 18 E. I. ^ 

Rot, II. ::; 

a R. 3. 10. ^ 
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Mirror^ cap. x. 
§3' 



Bnt.ci. ).foK3, 
Stain. Fl. Cor. 
4%. c, 

f32J 



Rot. hrevium. 
5E. 3. nu. jS, 
Regiftr. 177. 
W. I. cap. 10. 
• Rcgiftr. I77« 



Videa poftea» 
c. 35' 

Glanv. li. x. cap* 
2* & lib. 14* 
cap. 8. 



Magna Charta, 



Cap. 1?^ 



"w'\ 



. 1. cap* X3* 
22 £.4. foL ai. 

Mirror, cap. i« 
§Cordn«r«. ic 
cap* S* § 2- 
Braaon, lib* 3. 

foU 121. 

Brit. c. I. foL.3. 

Fleta, ii. i. ca^, 

t8- 25« 

22 Air. 97, 98. 

&c* 

3 H. 7. cap. 3. 

Stamf. PI. CO. 64. 

216, 117. 

19 H. 6. fol. 47. 



13. 



W. 2. c. 
I £. 3* 

Scac 2. ca. 17. 
lE.4.3 1R.3, 
cap. 4, 



For his antiquity, fee the Mirror, who (treating of articles efla* 
bliihed by the an<;ient kings, Alfred, &c.) faith, Juxi (trdaimfu^r^ 
coronours in cbefcun county ^ et vifcounts a garder U peace, q^ant let 
C9untees/oy demiftertnt delgard, tt bayliffes in Item, de atnieners (that is) 
coroners in every county, and iheriffes were ordained to keep <he 
peace, when the earles difmift themfelves of *the cuilody of the 
counties, and bailifFes in place of hundreders. 

For his dignitie and authority, Britton faith in theperfon of the 
king. Pur ceo que nous mohnUf que cmroners font in cbefcun county prin- 
cipals gardens de nofire peaccy a porter record des pleas de noftre corone, 
et de lour *vie*ws, et abjurations, et de utlagaries, *yolons que ilz font 
eflieus Jolonque ceo, que efl contein in nous flatutes de lour eleSiofSm 
&C. 

And a common merchant being chofen a coroner, was removed* 
for that he was communis mercator. 

* By the auncient law, he ought to be a knight, };one{l, loyalt* 
and fagc, Et qui melius fciat, et poffit officio illi intendere. For this 
was the policy of prudent antiquity, that officers did ever give a 
grace to the place, and not the place only to grace th^ officer. 

Bu,t what authority had the (heritfe in pleas of the crown before ' 
this ftatute? thb appeareth by Glanvill, that the (herifFe in the 
tourn (for that is to be intended) held plea of theft, for he faith; 
Excipitur crimen fur ti,, quod ad *vicecomitem pertinet, et in comitatibui 
placltatur \ but he may enquire of all felonies by the common law* 
except the death of man. 

And what authority had the coroner? the fame authority he nonr 
hath, in cafe when any man come to violent, or untimely death* 
fuper ififum corporis, &c. Abjurations, and out-la wries, &c* ap« 
peales of deal *i by bilj, &c. This authority of the coroner, viz. 
the coroner (blely to take an indi^hneat, /k/^ vifum corporis i and 
to take an appeale, and to enter the appeale, and the count re* 
maineth to this day. But he can proceed no further, either upon 
the indium cnt, or appeale, but to deliver them over to the jufticet. 
And this is iaved to them by the ftatute of W. i. cap. 10. And 
this appeareth by all our old books, book cafes, and continuall ex- 
perience. 

And for the further authority of the coroner in cafe of high 
treafon, fee the book of 19 H. 6. fol. 47. and coniider well 
thereof. 

* But the authority of the (herifFe to heare and determine theft, or 
other felonies, by the common law (except the death of man) in 
the tourn is wholly taken away by this ilatute, how belt his power 
to tike indidments of felonies, and other mif deeds within hia 
jurifdidUon, is not taken away by this aft. 



CAP. xvm. 



^I quis tenens de nobis talcum feodum 
^ moritury et vic\ vel balivus nofler 
qftendat literas nojiras patentes defum^ 
monitione [no/Ira] de debitor quod de^ 
funtlui ttobis debuit : liceat vic\ vel 



T F any that holdeth of u$ lay^fee do 
^ diC) and our fberiff or bailiff do 
fihew our letters patents of our fum« 
mon for debt, which the dead man did 
ov^e to u$i it iball be lawful to our 

flicriff 



Cap. i8« Magna Charta. 32 

Uiw H0/lr§ atiack!ar\ et imbrevian fheriffor bailiflF-to attach and inroll 

9mHta bona etcataUa defunSfi inventa all the goods and chatties of the dead, 

inlakojeoda advakntiam ipjius debiti^ being found in the faid fee, to the 

pervlfumttteftiTnonlumligaUumhom* value of die fame debt, by the fight 

num^ ita tamen quod nibii inJi amove* and teftimony of lawful men, fo that 

atur^ donee ptrfolvat nobis dibit\ quod nothing thereof (hall be taken away, 

clarnmfuerit^ et refiduum rtlinquatur until we be clearly paid off the debt; 

txeeutoribus ad faciendum Uftamenium and the refidue (hall remain to the ex- 

defun£F. Et fi nihil nobis debieuur ecutors to perform the teftament of 

abifjo^ omnia catalta cedant defunSf : the dead; and if nothing be owing 

fatvis uxori ejusy et liberis fuerisfuis^ unto us, all the chatties (hall go to 

rationabiiiius partibusfuss^ the ufe of the dead ((aving to his 

wife and children their reafonable 

parts). 

(Raft. Bnt. f. 541. Co* Snt. f. ^^ Fits. Detinue, p, 56, 58, 6o. Br(W Ration* x^ 5, 6. Supra, 
tap. 8. 33H.8.C. 39.) 

By this chapter direc thiiwsare to be obfcrvcd; firft, that the Ockham RcgifL 
king by his prerogative ihaU be preferred in latisfaAion of his **»•*>• 
debt by the executors, before any other: fecondly, that if the ^7 E* 1. 8$! 
cxecntOTs have fuficieni tofa^ the' kimgi debt, the beire that is to [33] 

ieare the <ouMtenance» and fa in the feate of his anceftor^^ or any pur- ^^ £, \^ , j, "■ 
chafer of his lands (haU not be charged. Thirdly, if nothing be 41 E 3. ij. 
owing to the king, or any other, all the chattells fhall goc to the 4'2.3.exccut. 
ttfe of the dead, that //, to bis executors^ or adminiftrators,^i;/>j' to ^\ 6 F N B 
bis voi/e and children /i&/fr reafonable parts, ivhich is confiliumf and Jg.^' ' 
W pr^tceptum\ and the nature of a faving regularly is, to fave a 33 H.8. c. 39. 
former right, and not to rive, or create a new, and therefore, where See before cap. %. 
fuch a cuSome is, that the wife and children fhall have the writ de Mirror, ctp. 5. 
rationabili parte honorum, this ftafute faveth it. And this writ doth § a- 
not lye without a particular cuftome, for that the writ in the Re- ^**"^- ^»^* i*» 
eiflcr is grounded upon a cuflome, which (as hath been faid) is Br^on, 1. 1. 
laved by this ad. f ,1. 60. b. * - 

• But that it was never the common.law (though there be great Fleca, I. z. cap. 
variety in books) heare what B radon faith, who wrote foone after Se- 
this ad, Neq\ uxorem, meq\ liberos amplius capere de bonis defuncii ^^ j ^JAincw 
patris ijel n/iri mobilibus, quam fuerit eis fpecialiter relicluniy nifi hcc 60. ' * 
fa dejpeciali grettia teftatoris^ utpote fi bene meriti in ejus 'vitafuerint^ i £. 2. ib. 5^. 
fcff. 'vix enim in^t/eniretur aliquis civis, qui in *vita magnum quaftum >7 £• "* »*> 5'» 
facerettji in morte fua cover etur invitns bona fud relinquere pueris in- ^°„ 3- *'*^' 
doetiSy'uel iuxunofis, et uxortbus male mentis : et ideo necsjfariitm eft J© E 3 6 



JO. 



valde, quod illis in hac parte Ubera facultas trihuatur. Per hoc enim 17 E. 3 17. 
i^i maleficium^ ansmabit ad'virtutem, et tarn uxoribus, quam liberis 40 £.3. 38. 
benefaeiendi dahii occafanem, quod quidem nonferet, fife fcirent indu» 3 ^. 3. dec. 156. 
bitanter certam partem obtinere etiamfine teftatoris 'uoluntaie. t E ll 2 1. 

But the adminiflrators of a man that die intcftate, or executor of 13 h. 4. 
anjy thai make no di/pofition of his ivhole perfonall eft ate ^ goods ^ debts ^ Sever. 30* 
and chattells, the adminiftrators or executors after the debts paid S^H. 8. Ratto<« 
and will performed, ought not to take anything to his or their B*^^i'^^®fol^ 
ownc ufe, but ought, though there be* no particular cuftome, to ^^ Note'thV 
divide them, according to this ftatute : and the faid ancient, and rcifja hereof 
latter aathorities (then which there can be no better diredion) makethagainft 
nay guide them tberein : and this right doth this iiatutc of Magna perpctqities. 

P + Qbart^ 
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Magna Charta^ 



Cap. 20^ 



Charta fave by thcfc wordst/akfif uxori, et liberisfuis, raiionabiiihs 
fartibus fuis. So as though the ftatute doth give oo adion, yet 
their parts are faved )iereby, which by Glanvile, and other aDcient 
aathors appear to belong to them ; and the executor, or admini- 
ilrator (hall be allowed ofthis diftribution> according to this Hatute, 
opon his accooAt be&rc the ordinary. 



CAP. XIX. 



T^ULLUS conftabulariusy vel 
T"^ ejus balivus eapiati bfada^ vel 
alia catalla alicujus^ qui nonftt de vil- 
la^ ubi cafirum fuum fuum 5/?, niji 
ftatim nddat denarios^ aut refpe^fum 
indi habere pojjit de voluntate venditor 
ris : Si autem de villa illafuerity infra 
^uadrapnta dies precium rediP. 



7^ O conftable^ nor his bailifF, (b^ 
•*'^ take corn or other chatties of 
any man, if the man be not of the 
town where the caftle is, but he (hall 
forthwith pay for the fame, unlefs 
that the will of the feller was to re- 
fpite the payment; and if he be of the 
fame town, the price fhall be paid 
unto him within forty dap. 



SeeW. t.cap.7. 



Mirrory cap* 5. 
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. cap. 2« 
»3 H, 6* cap. %. 



(Mirror, 313. 3 Ed. i. c. 7. Altered by 13 Car* a* ftat« x. c. 8.) 

Here alfo it appeareth, that in this chapter con/labularius is 
taken for caftellunus : and this taking by caftelUins» though the 
caftell was kept for the defence of the realme, was an unjuft op- 
preffion of the fubjed, and this exprefly appearcth by the Mirror, 
Ceo que efi defendu a conftahles a premder le autre, defend droit a touts 
gents de cy que nul difference parenter prife dautrui maugrefoen, et rob'* 
pery, lequel eel prife foit de chi*valls, de 'viiaillef de marcbandife, de ca^ 
riage, de oftiels, ou des autres manners de biens. And this appeareth 
alfo by Fle^ta^ 1. z, cap. 43. ^ia multa gra*vamina multis inferun^- 
turper di<ver/as diftrtSiones^ aua quidem/ub colore prifarum ad*uocantur^ 
Cffr. inbibetur in Magna Charta de lilertatibus. Sec* no purveyance 
(hall be taken, but orUy for the houfes of the king, and queene, and 
for no other perfon : io as the grievance before 3axs» and other like 
^fts, is wholly taken away. . 



CAPi XX. 



J^VtLUS conftabularius dif 
*^^ iringat aliqiiem militem ad dan^ 
dum denarios pro cuflodia ^ajfriyji ipfe 
earn facer e valuer iti in propria perfona 
fuay vel per alium probum bominetnfa- 
ciatyji ipfe eamfacere nonpojfu^ propter 
rationabiUm caufam. Et ft nos abdu^ 
cerimusy vel mferimus eum in exerct^ 
tum^fit quietus de cuflodia caflri^fe^ 

cundum 



1^0 conftable fliall diftrain any 
•^-^ ktiight for to give money for' 
keeping of his caftle, if he himfelf 
will do it in his proper perfon, or 
caufe it to be done by another fuffici- 
ent man, if he may not do it him- 
felf for a reafonable caufe. And if 
we do lead or fend him in aa 
army, he fhall be free from caftle-* 

ward 



Cap. air 
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amhm fuantitatem Umporisj quo per 
Wis fiurit in exircitu^ difeoJP fr$ quo 
ftdtfirvitium in txerciiu. 



ward for die time that be fliall be 
with us in fee in our hoft, for the 
which he hath clone fcrvice in our 

wars* 



(I Inft* 70* a. la Car* 2. c* 14*) 

Here eimftahdarius is taken in the former ftnfe: fee the firft 
ptrte of the Inftitutes, Se£t. 96. 

Sec thitaa in FlcU: and note, this aft (confifting upon two Flcta,Ub.a.ca, 
banches) is declaratory of the common law, for firft, that he, that ^^* 
lield by caftlc gard, that is, to'lcecpe a tower, or a gate, or fuch like 5?^?!^*^ 
rfa caftle in time of warrc might doe it, either by himfelfe, or by ww«»^ 

any other fufficient perfon for him, ai^d in his place. And fome 
hold by fuch fervice, as cannot doe it in perfon* as major and com- 
ininalty, deane and chapter, biihops. abbots, &c. Infants being 
porchafers, women, and the like, and therefore they might make a 
depaty by order of the common law. If two joyn-tenants hold by 
foch fervice, if one of them performe, it is fufficient. 

For the iecond ; if fuch a tenant be by the king led, or fent to 
his hoft, in time of ni'arre, the tenant is excufed and quit of lus 
fervice for keeping of the caftle, either b^ himfelfe, or by another 
daring the time, that he fo ferve the kin^ in hb hoft, for that 
when the king coromandeth his fervice in nis hoft, he difpencedi 
with his fervice, by reafon of his tenure, for that one man cannot 
ferve in perfon in two places^ and when he {tvtt% the king in 
perfon in one place, he is not bound to finde a deputy in the ouier» 
for he is not bound to make a deputy, but at his pleafure, and this 
is alio declaratory o{ the ancient common law. See the firft part 
pftbe lignites/ 1 II. 121. 



CAP. XXL 



N 



ULLUS vicecwms^ vel balivus 
nofi'er^ Vil aliquis atius^ capiat 
fjws^ V*l careHas alicujus pro caria^ 
p§ Jaciindoj nijrreddat liber ationem 
mittquiius Jtatuiam^ fcilicet pro una 
eareHa ad duos equos decern denarios 
per dicnsy etpro car$&a ad trts equos 
qfuAu$rdicim denarios per diem. Nulla 
eareGa dominica alicujus perfonee ec^ 
iUpaJlicm^ velmiiitisj wl alicujus * do- 
minsyper ialivos noftros capiatur^ nee 
noSy ni€ balivi nojiri^ mc aliiy capie^ 
mus bofctem alienum ad cajira^ vel ad 
alia agenda noftray nifi per voluntatem 
iflius^cujusbycus iUefueriu 



■^^ O iherifr nor bailiff of ours, or 
-^^ any other, fliall take die horfes 
or carts of any man to make carriage^ 
except he pay the old price limited, 
that is to fay, for carriage mth two 
horfe, X. d. a dav^ for three horfe^ 
xiv. d. a day. . No demefne cart of 
any fpiritual perfon or knight, or any 
lord, (hall be taken by our bailifis; 
nor we, nor our bailiflls, nor any 
other, ihall take any man's wood for 
our caftles, or other our neoeflaries to 
be done, but bv- the licence of him 
whofe the wood is. 

•C3S] 



(W. 1. c I. verb. Sc qie aul face, Sec. Artie* faper cart cap. 2. Regift. fol. 9s* Bradon lib. | 
ftk. X77. BritCMi fot 33. 36. 3S. Fleta, lib. i. c. so. fee cap, Itiaerit. 3 Bulftr* 4. 14. Ed* %• ftat.2« 
c 19* S5 ¥4^ 3. ftac. j* 6. 6« 13 Car, x, ftat. uu%,) 

This 



35 



Magna Ctiarta. 



Cap, 2ii 



W. I. cap. I. & 
32. 56 E. 3. cap. 
o* t8 H. 6. cap. 
%. Fleta, lib. 2. 
ca. X. tc 24. 
32 E. 3. B^rre 
259. 7 H, 3. tit, 
Wafte. 



RafttU • L car. 
ragiis cum ave- 
riif. 

W. 1. cap. X. 
94 £• 3«cap. I. 
X R. 2. cap. 3. 
xo E. 1. Vet. 
Mag. Chart, pt. 
9. fo.4^. Fleta, 
Ub. 3« cap. 5. 



W. I. cap, I. ie 
32. See 25 B. 3. 
ca. 6. 35 H. 8« 
cap. 17* 5 Eliz. 
cap. 8. 7 H. 3* 
tit. Wi. 141. 
Ji H. 4 2S PU 
Com. jaa. 

t2 £. 3. capk I. 
lie. 2. Ja. re- 
Iblved 1 1 H. 4v 
£»• 28. No p«iw 
vejaBc€ of gra- 
▼elly becaufe ic 
ia part of the in* 
beritance. 
See 47 E. 3, 
fo. iS. liTfC 
take|] upon the 
fale of tlmiber 
for reparation of 
Calait. 
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Thb diapter conMeth of three brandies; the firft fettsth down, 
thtt ftuiitcl«Bt hire or allowance for tke carriage for the king 1 the 
fecond fetteth down» who are exempted from that carriage ; the 
thirdi concerning purveyance of wood. v 

For the firil, the carriage mud be taken for the king, and queen 
onely, and for no other, implied in thefe words, Nuilus *uictcomis vei 
halimus nofitr^ and this is expl^ned by divers other flatates,aml by 
our books. ^ 

The hire or allowance is certainly exprefled, as aiinciently due» 
Reddat liberathnem antiquitusftatutam ; fo as this alfo is declarator/ 
of the auncient law, and the hire or allowance ought to be paid in 
hand, for the flatute faich, Nulliu capiat, &c. nifinddat, $cc. 

And this lihratio antiquitus fiatuta, is (as it appeareth by thit 
adl) fer diem^ by the day. 

ji'ver-pennjt and a^'eragiwn, are words common in auncient char* 
ters, and ilgniiie to be free from the kings carriages, cum averiis, 
and this is meant where it is (aid, J^tr-fetmy, hoc cfi, quieium effi da 
di<vtrfis denariij fro * averagiis domini regis. 

For the fecond branch : no demean, or proper cart for the ne- 
ceiifary uie of any ecclefuflicall perfon, or of any knight, or of any 
lord, for or about the demean lands of any of them, ought to be 
taken for the kings carriage, but they are exempted by the aun* 
cient law of England from any fuch carriage. 

This fbitute extendeth not to any perfpn ecclefiafUcall, of what 
eftate, order, or degree foever : and this was an auncient priviledge 
'belonging to holy church. 

' Alfo it extendeth to all degreef , and orders of the lefler, and 
greater nobility, or dignity, as of knighthood, dukes, marqueiTest 
carles, viicounts, and barons, for albeit there were no dukes, mar* 
quefles, or vifcounts within England at the making of the fhitutc, 
yet this ftatute doth extend to them, for they are all domim, lords 
of parliament, and of the barony of England ; and this alfo was an 
ancient priviledge belonging^ to thefe orders and dignities : and all 
this concerning the eccledafhcall and temporall date was (amongfl: 
other things for the advancement and maintenance of that great 
peacemaker, and love-holder, hofpitality) one c^ the auncienr orna- 
ments, and commendations of the kingdome of England. 

The third branch is, that neither the king, nor any of his 
baylies, or minitlers, (hall uke the wood of any other, for the kingt 
caJlles, or other necefTaries to be done, but by the licenfo of hin 
whofe wood it is. And all ftatutes made s^ainit this branch 
(amongft^ othenr) before the parliament of 42 £. 3. are repealed: 
and this branch, amongft others, hath (as hath been iaid) been con* 
firmed, and commanded to bee put in execution at 32 feffions of 
paHiainent. And fo it was refolved by all the judges of England^ 
and barons of the exchequer, Mich. 2 Jac Reg. upon mature de» 
liberation; and that the kings puryeyor couui take no timber^ 
growing upon the inheritance of the fubjedt, becaufe it was paroell 
of the inheriunce, no more then the inheriunce it felfe. Whereof 
the king, and counfell being informed, the king by hb proclama- 
tion, by advife of his counfell, under the ereat (eale, 23 Jprilis, 
anno 4. declared the law to be in thefe words : firft, when we were 
informed, that fome infjriour minillers had srefumed to goe fo 
farre beyond their commiflion, as they have adventured^BOt onely 
to take timber trees growing, which beisg parccll of our fobjeOi 

inkerttaac#» 



Cap;a«* Magna Cham* 3^ 

IsjiCTitanee, wat never intended by as to b^ taken without ihe 
good wilU and fulleonfent of the ownen, but have accuftoned alfo 
to take greater qtiancities of provifions for our hode, and ftable» 
then ever caiiie» or were aeedfuIU to oor nh, &C. As by the (aid 
proclaoiation bearing date 23 AfriUst amu 4 Jac. Reg. appeireth. 
And divers purveyors were according to the wid refolatioa of the 
jadges puniflbed in the ftarchamber> for purveyiftg of timber 
growing* without the conient of the owners. 

J^M/ is an ancient word ofed in the law of £ng1and> for all 
Biaaner of wood, and the Italian ufeth the word 69/C0 in the fane 
fisife, and the Fisench^ Seys, accordingly. Bo/cus is divided into 
two foru, i/tz. high wood, baut'^hoys^ or timber> and coppice- wood 
(fo caUed* bjcank it is afualty cut) or ander wood. High-wood is 
properly caUed Saltus, quia Mr^9r$s iti txiliunt in altum. it is called 
Itt Fleta* m^enmiwH. Fleta, ubl ftipci. 

Hie coBMnon hiw hath fo admeafarcd the prerogative of the king» pi. Com. 336, 
as he cannot take, nor prejudice the inheritance of any> and (as 
hath been faid) a man hath an inheritance in his woods. 

And iee tne ftatate of Marlebridge, anno 52. H. 3. Magna Cbarta Mukhr. cap. 5* 
mfingifiij teneatur^ tarn in- hits ^ qua ad rtgem ptrttmnt^ quam ad aliof^ 
and 31 other (hitutes. So as all pietenoe of prerogative againft 
Magna, Charta is t^en away. 

S?e hereafter the eypoiitton of the ftatute Dt faUagk^ anno 34 34 E. 2. Vet. 
E. uli dt frifo^amn la E, a. «t«r. Magna Cbarta. fbl. 125* Magna Charts 
I part. ^^ 37« *• Farti 



CAP. XXII. 

IJOS non temhimus terras (i) TX7£ will oot bold ifae lands of them 

-*^^ iJUrumy qui comn£fifuerint (2) ^^ that be convi£): of felony but 

Jifiknia {^)yni/ifirunum annum^ et one year and one day, and then thofe 

wium diem^ et tunc reddantur terra landa fliall be delivered to the lorda 

aim d&minis ftodorunu of the fee. 

(lliiror» $13.) 

This appeareth by Glanvilt, to be due to the king by his aun- Olin^. M. 7. 
eient prerogative, for he faith, Sin autem de alia, quam de rege tenuerit *^ ^V^^ 5J» 
i>» am utlagatus efty W defeknia coavicl, tunc qwtque cmnes res fiu^ 
mMkt regis eruntj terra qncq; fer unum annum rema^tbit in mana 
dunim regis, elap/o autem anno, terra eadem ad reSum dominum, 
fciUcet adipfim de cujusfeod. eft, revertetttr, ventntamen cum domorunt 
fibverfieney et arborum etctirpatione. 

This chapter of Mapa Cbarta doth expreffe that, which doth 
bdong to the king> viz. the yeare, and tile day, and omit the 
wafte, as not belonging to him, and this is notably explained by 
%Qr aoncient books with an nniforme confent: Bra£h>n treating of Bnaon lib. 3. 
theyeare, and the day in this cafe due to the king, faith, Sedqu^ftt ^ "9» * n7- 
eaufa, quare terra remanebit in mambus demini regis P Videtur quod 
talis eft, quia r ever a, cum quis conviOus fuerit de aUqua fehma, in 
feteftate doming regie erit, preftemendi adtfida, extirpemdi gardina, et 
ve^ frata^ it quom'am h^u/modi *yert$rintur in gretvi domfsum dom^ 

mruMg 
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Magna Charta. 



Cap. 



22. 



Nou. 
Pro^fumfttit.' 



Britton, cap. 5. 
fol. 14.. 



[37 ] 



Fleta,n. I. 



Nota. 



Nota. 



cap. 



Mdrtm, fro communi utilitate frovijitm fiat, fuod buju/m§di stiiJUiHf 
gardina^ it frata remamrent, et fuod dominus nx frepter hoc haheret 
commoditatem ttius terra illius per unum anutan, et umtm diem, et fie 
pmm^ cum integritate reiferterentur in mmmis dominorum capitedium, 
nunc autem petitwrutrumquetf. finis pro terminot et fimiliter pro <vafio^ 
et uom video raiionem quare^ &c. 

And Britton treadng of this veiy matter, faith, Lwr hUns motles 
font Us nous, et lour heires diflnrit. et voilons enter lour tenements de qui 
que unquesfint tenus lean, etlejour, ijfint que lour heritages, demourgent 
urn an et unjour in nofiremaine,fi que nous nefaifons efire perie les tene^ 
nunts, ne gafter les beys, ne arer lesprees,ficome fenfoloit /aire in remem^ 
trance des felons attaints, &c. 

Fleta faith, Si autem utlagats, n/el alii eonviffi terram liberam ha- 
buerint, iUaftatim capienda efiin mama regis, et per unum annum, et 
unum diem tenend, ad capitales dominos poft ilium terminum re-ver/ura, 
et hoc habetur exftatuto Magna Charta, quod tale eft, nos non tenehi^ 
enus terras iUorum, qui conviSi fiterint^de feloniay nifi per una anmi, et 
unum diem, et tunc reddantur terra iHa dominis feodoru, cau/a ntero 
talis termini regis, quia in fignnm feloma olim provifian fiat, quod 
adificia talcum proftementur in terram, extirpentur gardina, ararentur 



Mirror, cap. 5. 



Vide StamPord. 
PI. Cor. 190, 
191. Vide 3 E. 3. 
coroD. 3x7. 
3 E. 3* ibid. 58. 
3 £• 3. ibid. 
3io» 



prata, truncarentnr hofii, et quoniam bujufmodi 'uerterentur in grave 
damnum dominorum feodorum, pro communi ut Hit ate provifian fuit, quod 
bujufinodi dstra, et grania ceffarent, et quod rex propterea per annum et 
diem totius terra commoditeuem per ciperet, /ecus autemyfi terra non effet 
efchaeta dominOmm» poft quern terminum dominis pr^ietariis integre 
abfinu *bafto W deftruSlione re*verterentur. 

The Mirror fpeaking of this chapter, faith, Le point des terres aux 
felons tener per un an, eft defufie, car p. la ou le roy ne dnift sever q, le 
gaft de dreit^ on Ian in nofine de fine, pur Jalver lefiefdeleftripment, 
preignont les mnifters le roy ambideux. Upon all which it appeareth, 
that the king originally was to have no benefit in this cafe, upon 
the attainder of felony, where the free-land was holden of a iub« 
jed, bat onely in deteflation of the crime, ut poena adpaucos, metus ad 
omnes perveniat, to proibate the hoofes, to extirpe the gardens, to 
eradicate bis woods, and to plow up the medows of the felon, for 
favine whereof, et fro bono publico, the lords, of whom the lands 
were nolden, were contented to yeeld the lands to the king for a 
year, and a day, and therefore not only the wail was juilly omitted 
out of this chapter of Magna Charta, but thereby it is enaded, 
that after the year and day, the land (hall be rendred to the lord 
of the fee, after which no wade can be done. 

And where the treattfe of Prerogativa Regis, made in 17 Ed. 2. 
faith, Et poftquam dominus rex habuerit annum, diem, et vaftum^ 
tunc reddatur tenementum iUud capitali domino feodi illius 9 mfiprius 
faciatfinem pro anno^ die, et vafto. Which is io to be expounded, 
that Uirafmuch, as it appeareth in the faid old books^ that the 
ofiicers, and minifters, did demaund both for the wafte, and for the 
year, and day, that came in lien thereof, therefore this treatife 
named both, not that both were due, bat that a reafonable fine 
might be paid for all that, which the king might lawfully claim. 
But if this a6l of 17 E. 2. be againft this branch of Magna Charta, 
then is it repealed by the faid ad of 42 £. 3. cap. i . 

Hereby it alfo appeareth, how neceffary the reading of auncient 
authors is for underitanding of auncient flatutes. And out of thefe 
old books, you may obferve, that when any thing is given to thie 

king 



Cap. 23« Magna Charta. ^y 

king b lien, or fiidiiktf on of an aandent rigliC of hife erawm, when Pafe- %t £. u 
once lie is in pofleflion of the new recompence, and the iame in S^'lJ^S?, ^ 
charge, his oHicen and minifters will many times demand the old or^br. 
allQ» which may tarn to great prejudices if it be not diily, and dif. '* 

erectly orevented. 

Ji) Nou tetuhimus tirrM.l If 'there be lord* mefne, and tenant, 
the mefne is attainted of felony, the lord paramoont fliall have 
the mefnaltv prefently. For this prerogative beloneing to the 
king extends onely to the land, which might be waned, in lien 
whereof the yeare and day was granted. 

And this is to be nnderftood when a tenant in fee^fimple U 
attainted, for when tenant in taile, or tenant for life is attainted, 
there the king ihall have the profits of the lands, during t'y^ life of 
tenant yi taile, or of the tenant for life. 

(a) CenviSi fuerintJ] Here ctmiiSH in a large (enfe is taken See the firft |Mrt 
for attinSitt for the nature, and true fenfe of both thefe words, ofcheInftitutti» 
fee the firft part of the Inftitutes, and likewife for this word felony ^^* 745* 
there. 

(j) DefeloniaJ] Mull be nnderftood of .all manner of felonies [ 38 J 

ponifhed by death, and not of petit larceny, which notwithftanding 
n felony. 



CAP. XXIII. 

r\MNES Udells (i) dit$nantur A l^^L Vft2s% fvom htnctioxiii {ialX 

^ de catero penitus per Thamefiam -**- be utterly put down by Thames 

// Aiedewein per totam Angliam nifi and MedwaV, and through all £ng<* 

per cofteram marls* land^ but only by the fea-coafts. 

(25 £• 3. cap. 4. I H. 4* cap. ii« ix E. 4. cap. 7. 10 Rep. 138. 13 Rep. 35. 12 Ed, 4* c 7.) 

I 
Rix^ lie* Noverith nos pro commum utilitate eiwtatis mfira hen" Rot. cart. 
im^ et totiMS regni mftri coneeffijfey et firmiter pr^ecepiffe, ut ommes '^ ^^' ^^^ 
kidelli qui funt in Tamtfia, 'vel MedeweiOf ubiamqiu fuerint in Tamijla, '* * ^* 
tfel in Mede-uveia, amcveant', et non de aetere kidelli alieubi ponant^ 
in Tamifiay <velin Medenveya, fuperforisfa^ur* decern lihr* fterUngerum : 
quietnm etiam clamofvimus omne id, quod cuftodes iurr* nofira London* 
annua/im pereipere folebant de ^pradi&it kidellis : ^uare volumus et 
firmiter prdeetpimut, ne aliqms tufios prof at* turr' aliquo tempore poft 
hoc, aliquid exigat ab aliquo, nee aliquatn demandam, out gravamen^ 
Ji*ve moleftiam alieni inferat occajione pr^diSerum kidellorumt Jhtis 
enim nobis conftat, et per Jideles noftros J'uffic tenter nobis datum eft in^ 
telligi, quod maximum detrimentum, et incommodum pr^dida civitati 
London*, nee non et toto regno noftro occafione pradi&crum kidellorum 
fer'uemebat ; quod utfirmum, etftabile per/everet imperpetuum, prajentis 
p^gin^ in/criptiene et figilli noftri appojitione communimus, fiaU carta 
domini regis yobanms patris noftri quam barones noftri London* imde ^j^,^ ,q ^ ^|^ 
kabent rationa^lit* teftat*. in the cafe oP ' 

(1) Kidelli J] Kidels is a proper word for open weares whereby Chefter MiiL 
filh are caaght. K«yl''- 1 5 "• 7* 

It was fpecially given in charge by the juftices in eire, that all i?* . . 
juries (hould enquire, De triis qui pi/cantur cum kideUis et fltar^ nl 5 Tr^.u 
^'^' . Coram Rege* 

And R«t. Xt. 



3$ Magfift CKafta^ Cap* 24^ 

01iiiv.lt. ^ Andit appeAlvtliby Glahvill.diat thUfmifri^hnvimforhiUitn 

<•- II* by the eonunon kiw» for he (kith, Dicitur atutm furfrefturot nttl 

fufriftwrm froprn^ quandB aliqmd pfer tkmmtm ngim in^ufit •ro^ 
^ fmut^ vi in dmitdeis regis* ifil in wis pMcis ^ruSis, W in 

eftus pubHcif trm^trfis a reiio curfu* ^vel quansb aUfait in a* 
nntaiejiiftr regiam plaUam ahfmd ^difacnth ocfs^tuvtritt a gkuraU" 
^etf qutiis tJiqmdJii ad mcmmenium regii taumintip W regi^ viV» qv/ 
tin/itatiiy ana every pobliqoe river or ftieame, ia aba r^ia via, 
the kings high-way. 

Ponrprefture commeth of the French word fmatprifit which figni^ 
fietk a dofe, or indofure, that is, when One encroacheth» or 
makes that fevenll to himielft, which onght to be comnKm to 
aiany. 



[39] CAP. XXIV. ' 

jyREF'E{i)fuodd!citur pracipe 'TpHE writ that is called praecipe 
^^ in capitey de caUro non fiat alicui ^ in cjtpite (hall be from hence- 
de aliquo libiro teneminto^ unde liber forth granted to no perfon of any 
bofM perdat curiam Juam. freehold, whereby any freeman may 

lofe his court. 

(Mirror^ cap. c. f. «. BraAdn lib. 5. fol. ^%%. & 414 b. Regiftr. 4. 3 E. 3. 23. 6 £.'3. X5« 
3! E. 3* 13. 39 £. 3» 26. F. N* B* 5. e. 3S Ed* 3. f. 23. 13 Rep. 42. F.N« B« fol* 5, 12, 39. h.) 

This is for refbrmation of an abofe, and wrong offered to the 
lord, of whom die land was holden, and yet upon this ftatote, the 
tenant cannot pleade, that the lands are not holden of the king in 
chiefe, for two caufes, firft for that ihis aft was made for the benefit 
of the lord, of whom this land is hdden, and he cannot pleade it, 
becaufe he is an eilrang', and if one claiming to be lord fhould be 
admitted, anotJier might come in and pretend the like, and ib in- 
finite. Secondly, this adt extends to the chancery, for the words 
be Bre'w^ ifc. nonfiat,{o in that court the writ is made: and there- 
fore when the writ is granted in the chaneery, and returned into 
the coart of common pleas, that which is by this aft prohibited in 
the chancery, extendeth not to the court of common pleas; and 
fto t, 3. eftop. therefore they cannot admit of fuck a plea:' now the tenant, leaft he 
pel. 187. 22 E. be cOAclttded, muft take the tenure fay pioteflation, and the kii^, 
\o!^ ^ though he be not party to the recoid, yet ihall he take advantage 

^ of the e(loppel, for he is ever prefent in ooort* 

And fince this ftatute, no man ought to have this writ out of the 

chancery upon a foggeflion, but oath muft be made, before the 

granting ttuereof, that the land is holden of the king in c^te. 

Mic. 7. E. I. in See Mich. 4 £. i,de banco Rot. 114. Norff. B^th. de Rodhams 

banco rot. 65. cafe, pro terris in curia comitis warren afnd Ca^Ieacre, notabile recerdnm 

l^Q \^' ^'" ^'^ hocftatwsms. Per breve pr^cipitw jufliciariis qmd inpdrantM 

MTOitllyst ^ ^^^^ tenentur de rege in capite. See the writ in the RegiHer, 

4. b. by which writ power is given to the jaftkea, duit if it maly 

appeare to them, that the land is not hplden in eapiie^ then that 

the plea he holden in the lord* cottvt» acooidiag to this ftatute. 

iknd for that the demandant Petor GreUyo oonfe&d thot the 

* landa 



Cip. 24. Magna Charta. 39 , 

bads were not koUen dF the king in c4ij^i, but of Edmond 
brother of the king, thereupon the entrie w^, Ui0 Petrus fermurmt 
fhi per brrue di reHo pai* in curia ipfius Ed» 'utrfus R. fi ntwtirit. 
Mkh. 14. £• I* Rot. 48. Som. ace. Regift. fo. 4. b. & 6. a. 

Aod the lord, of whom the land \% holden, (hall upon this ftatnte, S ?. 4- 6* 6 ^. 
have bis writ of difceit againft the demandanti which have reco- 3- 'S- p'^.^*^ 
veredby default, and recover his damages, but the record of the g|*]J^ / 
jodgement iball ^and in force; and concerning the conclufion of 
the tenure, the lord ihall have remedy againft the king by petition See the firft part 
of right. But if the recovery be ^iven upon triall againft the tenant, of the Inftjtutes, 
then the tenant hath concluded {iimfelf : for the tenure, becanfe his ^<^* 19^* <7 £• 
ittoteflation cannot availe hixn, when his plea is found againil him : \^\ ^* ^^* 
but the lord nay have in that cafe, his adlion againft the tenant. Avowry 113. 
and his petition of right to the king, to be reftored to his feigniorie, 46 E. 3. petition 
and by that meanes the tenant himfelfe may be relieved. 9- 

(l) Brrve,'\ Dicitur ideo bre*ve, qma rem de qua agitur,et iuien^ Brt£L lib. 3. 
H^mtm pet€Mti4 paucis 'verbis breviter inarrat^JiciU faciat reguia juris, f. 112. c«p. 11. 
f «^ reMj qu4t efty bre*viter enarrat. J^^* *• * ^'•^' 5 

Breve quidem cumjit formatum ad fimilitudinem regul^ juris, juia ^^\^^^' ^' '^"^ 
hreviier et paucis verbis intentionem prof ereTit is exponitet explanattjicut ' / 

regida juris rem qua eft breviter enarrat, Flcta, lib. 2. 

>\nd Fleta defines a writ, totidem 'verbis, a« Bradlon hath done. c. 12. ^ dicun. 

There is a great diverfity betweene a wr'ir, and an aflion (al- tur ett«n brevia. 
though by fome they are often confounded) which will beft appeare [ 4^ ] 

by their feverall definitions. 

A^i^ nihil aliud eft, quam jus projequendi in judicio quod ^aiicui 
ddeturl 

And with Brafton agrccth Fleta. Brafion, lib. 3. 

Adio nihil aUnd eft, quam jus profeqnendi in judicio quodalicni debetur, ** • 9«' »• c»P« ». 
ei qued nafcitur ex maleficio, 'uel quodprvuenit ex delido, *vel injuria. ^ '^^*» ^»*>* ' • 

And the Mirror faiih, -i^^w« neft aut' cbofe que loiaU demand de &^a Xaon 
fin droits Adorsjhnt queux/uont lour droit per pleint, &cz. Mirror, cap. '2. 

So as the firft diverfity between an a£^ion, and a writ is, that an § z. neft. 
adion is the right of a fuite, and the writ is grounded thereupon^ 
aad the meane to bring the demandant or pi' to hi^ right. 

The fecond diverfity, a writ grounded upon right of a£^ion is 
ever iny^r^ contentiofo, but fo are not all writs, for that writs are 
much more large, then aflions are, as ihall appeare by the divlfion 
of writs. 

Of writs grounded upon rights of adion, fome be criminal!, and Braaon,r>b. 3. 
£Mne be civil] or common. fol. 10 1. cap. 3* 

Of criminal], fome be in per/onam, to»have judgement of death, ""• ' ^J*^* **^* 
as writs of ^eale; of death, robberie, rape, &c. and fome to have * ^*^" 
judgement of dannnage to the partie,fine to the king, and impxi- 
ibnment, as writs^ of appeale of mayhem, & c . 

Of writs civiU or common, fome be realt, fome perfonall, and Glanvll. lib. x. 
fome mixt. And of th6fe,foroe be original!, and all they goe out «• i-Braaoo abi 
of the chancery, and fome judiciall, and they ift'ue out of the court, }?JP* JJ^^" ^^1 
Hlwre the plea depended. Some conditional!, as writs of error, ^Jy\ pii^! 
rediffin, &c. fome without condition, fome retornable, and fome not Com. 73. ^c. 
returnable. And all thefe are warranted, either by the common Regift* 187. 
law, or groanded upon fome ad of parliament. Which are fo well 
Imowne, as this little touch (hall faffice. 

Of originall writs, fome be brrvia formata, and lomc ex cwrfie, Bra«. 1. 5. 413. 
ione magiftralia, et/apius variantur* K Fleta, lib. a. 

Regularly "P- "• 
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Magna Charta. Cap. 24.4 

Regularly the kings writs are, ix Jtbito juftiti^^ to be granted 
to the fubjefl, which cannot be denied; and fome be ix gratia^ 
as * fpeciaU liveries, and * writs of protections for die fafegard 6f 
the fubje£t, being in the kings warre out of the realme. 

In nattuv of commiffions i as writs of error, of oier, and termi- 
ner, of election of knights and borgefles of the parliament, of elec* 
tion of a coroner, or of difcharging of him, of eledion of verderers, 
* de 'ventre infpuiendo, ' De 'viis et 'venellis mundawUs, Regift. 267. 
Of the furety of the good behaviour, or of the peace. • De odio 
et atta, Aflbciation of ^^r admittendo inficiMm^ kX fi turn amnes, and 
the like. Writs oijufticies. 

Of writs of pracife^ fome be, ^md reddat, as writs of right, &c. 
debt, •&€. Some be quod permittat^ as writs ^^f quod permit tat. Some 
be qmdfnciatf as de conjuetudiminu et fer<uttiis. De dome reparanda* 
And of writs o^ precipe, fome containe feverall precepts, and fome 
joynt, and fome are fole. ^ 

, ^ Writs mandatory, and extrajudicial!, whereof fome be affirma* 
tive, and fome negative. Affirmative, as calling of men to the 
upper hottfe of parliament to be peers of the realme. De comitat* 
commiffis. Regift. 295. Of conge deejlier, licence to choofe a biftiop. 
Regift. 29^. b. De regio affen/u, Regift. ihid. To call one to be 
chiefe juftice of England. ' To call apprentices of law to be fer- 
jants. De brruibus et rot, deliberandis, Regift. 29$. De reftitu^ 
tieni^irituaUtim, Regift. 29 1. b. Negative, as de non ponendu in 
affifiSi et juratism De fecurttate iwveuiendat quod/e non di'oertat ad 
partes exteras fine licentia, De'non refidentia clerici regis, De clerica 
infra fiscres or dines conftituto non eligendo in officium. Ne fines capiat 
pro non pukbre placitando. 

Of writs, fome are for furtherance of juftice, an'd for oufting of 
delayes, and to proceed. As the writ de procedendo ad Judicium, 
that the juftices fhall not furceafe to doe common right, for no 
commandement under the great feale, petit feale, or meflage from 
the king. Or • if the judges of themfelvcs delay judgement, there 
lyeth alK) z procedendo ad Judicium, Againe, there is ^ procedendo in 
hquela^ et ad Judicium, after aid of the king. A writ de executione 
Judicii, 

^ Some for advancement of juftice* not to proceed. 

* Regularly writs are diredkd to the ihenffes, or coroners, but 
in fpeciall cafes to the partie, or otliers. To the partie, as writs of 
prohibitions, ne exeat regnum. To others, as to judges temporal!, 
eccleiiafticall, and civill. To ferjcants at armes. To the * party 
that hath the cuftody of an idiot. To the • major, and bailifFes^ 
&C. ad amovendum eos ah officio^ qvou/qi inqmfitio forit de eorum geftu* 
' Liberate tbefaurarios et earner ariis^ tbefaurario et baronibus. 

Note of writs of right (whereof \Jtit pnecipe in capite is one) fome 
be clofe, and fome be patent. 

Writs of right reton^able into the court of common pleas be 
patent, and writs dire^ed into auncient demefne, are clofe ; and 
the reafon wherefore in other courts of the lords, the writs ftiall 
be patent, is, becaufe there is a claufe in thofe writs, et nifi feceris, 
•picicomes N» boc/aciat, ne amplius clamonm audiamuspro defeSu reBi : 
which claufe is not in the other writs, and neceflary it is that 
fuch writs ibould be patent, that the flieriffe might take notice 
thereof. 

CAP, 
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CAP; XXV. 

ttN A mnTuta vtrtt per totuttt reg^ /^NE mcafure of wine fliall be 

^ num no/trum^ et una menfura cer^ ^^ through our realm, and one 

^fiaj et una menfora biadi^ fcilicet^ mcafure of ale, and one meafure of 

fiarUrium LoniTy et unaiatitudopan^ com, that is to fay^ the quarter 'of 

norum (i) tin^farum^ rujfatorum^ et London: and one breadth of dyed 

iaubergettarum^ fcilicet dua uin^ in-- cloth, ruflets, and habcrjefts, tnat is 

fra lifias. De pindiribu^ vtro fie to fay, two yards within the lifts. 

fivtdt menfuris. And it ihall be of weights as it is of 

meafures« 

(14 £d. j. ftat !• c. 12. 17 Ed. 3. ftat. a. c. lO. 8 H. 6* c. 5. xi H; 7. c; 4* 16 Car. u 
e. 19.) 

tkjs ad contertiing meafnres and weights, that there fhould be Stat, de 31 £. t . 
9ne meafiire «nd one weight through England, is grounded upon H^- 3' *^*P- '*• 
rite law of God. Nm hdbehis in Jacculo drv^rfa pondtra^ maim, et V ^A^'/'fi '**• 
Mntks^ nan tttf tn adhto tuA meatus major et mi/lor^ ponaus babebn juflum je Norm cap. 
et venim, et modita itqualh erit tihi, ttt fnuUo mi'Oat^^mpore/uper terrami 1 6 Deutr. 25. 
^t. And this hath often by authority of parliament been ena^ed, ▼• i3«^4* 
but never could be effedied, fo forcible is cuftofrc toncerning mul- • 
titndeSf when it hath eotten ah head, therefoie good lawcs are 
timely to be executed, atid not in the beginnu.g to be ne- ^ 

glcaed. 

For weic^hts and meafures, there are good ?awes m^de heibre intVeses banut. 
tile coAquen: ip dimenfione^ et pondefe nihil ejio i^iquum, ab tniquitate *^*P' ^ 
•wr© deinceps qwfyy temferet ; per commune concilium regni Jlatutmus, ^"^* '^g^*' Will, 
qacd babeant per uni'verfum regnum menfuras fideitj/imas, et JjgntUas, et *^*^ ^''"^* 
penderafdelifftma^ et Jignatatjicut beni pfadecej/otes Jiatuerunt, 

(i) Una iatitudp pannorum, &c.] True it is that broade cloathes Mirror, cap. 5. 
were made, though in fmall number, at the time, and long before ^*' ^^^ ^"s* 
this ftatdte, but in the beginning o^ the raigne of Edward 3. the f^'^^l' g'"' 
feme came to fo great perfeflion, as in the it. ycare of his raigne, cap/3. *' ^* 
all men were prohibited to bring in privilie, or apertly by lum- 
lelfe, or any otHef* any clothes made in any other places, &c 
And this is the worthieft and richeft commoditie of this hingdome^ 
hr divide our native commodities exported into tenne parts, and 
that which comes from the fheepes back, is nine parts in value of 
the tenne, and fetteth gt^at nunibers of people on worke. For thd [ 4a 1 
breadth. And leligth of olothes, (ee many ftatotet ma4e after thif 
ad; 
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CAP. XXVI. 

T^ I H I L de catero detur pro hrevi I^OTHiNG from henccfortJl 
^^ inquifttionis (i) ab eo^ qui in^ ^^ (hall be given for a writ ofin- 
quijitiomm petit de vita^ vel de mem" quifitton, nor taken of him that pray*' 
brisyfed gratis concedatur^ et non ne^ eth inquifition of life, or of member, 
getur. but it (hall be granted freely, and not 

denied. 

(3 Ed. X. c. XI. 13 Ed. I. ftat. i. c. 29. Mirror, 314. Rcgift. 133, 134.) 

Mirror, cap. 5. ( i ) Brevt inquifitionuJ] That 19 the writ dc odio et atia, anciently 

h *• 5f^'^ ,f?'' called ifre<ve de bono et malo, and here, of life, and member, which 

i4?*c. 1! B^raa! ^^^ common law gave to a man, that was imprifoned, though ic 

J. 3. V. ii». * ^ti^ for the rood odious caufe, for the death of a man, for the 

Fteta, lib. i. c. which, without the kings writ he could not be bayled, yet the Xxew 

»3»»5 ^ >• ' favouring the liberty, and frcedome of a man from imprifonmentr 

r*^ W » cap ^?^ ^^^' ^^ ihould not be detained in prifon, untill the juftices iib 

$9? Hili. \\ ^^r^ (hould come, at what time he was to be tried, he might fue out 

£. I. coram this writ of inquifition directed to the iherife, quod ajfitmptis ^ucum 

Kf gc Rait. 71. cufiodibus placitorum corona' inpleno comitatu per /acramenium proborum» 

* 79* 5 "• 7' 5" et legalium bominum de Sec, inquires (inde appeliatur breve inquifitimtis ) 

Htrum A, captuiy et detentns in prifona &c. pro morte ff. unde rettaius 

(iioccufatus exiftit) reftatus Jit odio, et atia /tc. nifi inditleam vtl appeh 

latusfuerit, coram juftitiarlU noftris ultimo itinerantibus in partibus tilts , 

Glanv. lib. 14. \^ proboc captus, et imprifonatus^ for by the common law, in omnibus 

*• '• autem plticitis de felonia, folet accu/atus per pleglos dimitti, prater quasn 

. dtpltuito dehomicidio,ubiadtemrr€tnaliterJlaltitum eft. In this writ«. 

' fower things are to be obferved. 

Firfl, though the offence, whereof he was accufed, were fuch, aa 
he was not bayleable by law, yet the law did fo highly hate the long 
imprifonment of any man, though accufed of an odious, and he) nous 
crime, that it gave him this writ for his reiiefe. 

Secondly, If he were indited, or apptaled thereof, before the 
juftices in eyre, he could not have this wrir, bccaufe this writ was 
» grounded upon a furmife, which could not be received againft a 
matter of record. 

Thirdly, .Upon this writ, though it were found, that he was 

accu(ed de odio et atia, and that he was not guihy, or that he did 

this 2i€L/e defendendo, *vel per infortunium, yet the iherife by this 

writ had no authority to bayle him, but then the party was to fue 

Hitl. 32 E. r. a writ deponendo in ballium, dire^ed to the (herife, whereby he wss 

4»bUup.' • commanded, quod ^pradidi us A. invenerit tibi \z. probos, et legales 

homines de comitatu tuo fcfr i qui eum manucapiant habere coram jujiici- 

ariis noftris ad primam ajjifam, isfc. Standum, ^r, tunc ipfum A* ^r. 

, fradictis duodecim trtidas in ballium* 

Laftly, that there was a meane by the common law, before in* 
ditement, or appeale, to proted the innocent againU falfe accafation, 
and to deliver him out of priibn. 

Odium^ iigni£fttii hatred, and ettia or euia in this writ .figni- 

. : ficth 
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fieth malice, becaufe that malice is aa'i/a, that is, eager, fliarpe and 
cruel]. 

And this branch, fot further benefit, and in favour of the prifoner^ 
doth ena^, that he Ihall hare it gratis^ without fee, and without 
delay, or deniall, of which the Mirror faith thus, le defence que ft 
Jait del hrei/e tie odio^ et atia, que U roy ne fin chancelor ne preignont 
pur It hrei/e ^ranter fi doit extend a touts breifs remedials, et ie ait 
irnfe ne doit Jclsment extender a felonies de bortiicide^ mes a touts 
ftmies, et ne Jiiletnt, in appeles, mes en inditement. 

fiut this writ was taken away by a kter ftatute, viz. in 28 E. 3. 

bccabic ak Anne pretended, it became unnecefTary, for that juliices 

of affife, joftices of oyer and terminer, and juftices of gaole delivery 

came at the leall into every county twice every yeare; but within 

12 years after this ilatute, it was enaAed, as often hath been faid, 

that all ftatutes made againil Magna Charta (as the faid ad of 28 

E. 3. was) fhould be voyd, whereby the writs oiodio et tuia, et de 

fonendo in haliumviTe revived, and fo iii like cafe^ upon all the 

branches of Magna Charta, And therefore the juilices df aflife, 

joftices of cjyer and terminer, and of gaole delivery, have not fuf* 

fered the pnibner to be long detained, but at their next comming 

have given the prifoner full and fpeedy juHice, by due trial!, without 

detaining htm long in prifon : nay, they have been fo farre from 

allowance of his detaining in priion without due triall, that it was 

rdblved in the cafe of the abbot of 8. Albon by the whole court, 

that where the king had graunted to the abbot of S. Albon, to have 

a gaole, and to have a gaole dcliverv, and divers perfons were 

committed to that gaole for felony, and becaufe the abhot would not 

be at coft to make deliverance, he detained them in prifon long 

time without making lawfull deliverance, that the abbot had for that 

caufe forfeited his franchife, and that the fame might bee feifed 

into the kings handi x 

For his committing to prifon is onely to this end, that he may 
be forth comming, to be duly tried, according to the law and cuf- 
tome of the realme. The abbot of Crowland had a gaole, wherein 
divers men were imprifoiied, and becaufe he detained fome that 
were acquited of felony after their fees paid, the king feifed the 
gaole for ever. 

And it is provided by the flatute of 5 H. 4. that none be iinpri- 
Ibned by any juHice of peace, but in the comn^on ga6le, to the 
end they might have their triall at the nekt gaole delivery, or 
leiFions of the peace. Fids cap, 29. 

And fome fay, that this flatute extendeth to all bther jur^ ges, and 
juilices for two reafons. 1 . They fay, that this aft is but declaratory 
of the co£imon law. 2. Ubi lex efi fpecialis^ et ratio ejus generalise 
generaliter accipiend'a efl. 

Bre*ve regis de bono et malo is fo called of the words, de bono et rnalo^ 
contained in the writ. This writ lay when A. B. was committed to 
prifon for the ddath of a man, the king did write to the juftices of 
gaoie delivery; quod ft A, B, captus, w detent us in gaola pradida pro 
iksrte C. D, de bono et malo ficper patriam indeponere ^volueritt et ea oc' 
coRont (et non per aliquod fpeciale mandatum noflrusn) detentus fit in 
eaiem^ tunc eandcm gaolam depradiSio A, B. fecundum legem, et con^ 
futtudinem Anglia, deliberetis. So as without queflion the writ de b^ne 
a psalo, is not the writ de odio et atiay as fome have imagined. 
Note, in thofe dayes the juilices of gaole delivery wonld not 

£ a ' proceed 
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proceed in ca(e of the death of a man, without the kings writ: 
for in the fame record it appeareth, that R, IV, indiBatustie morts 
W, £. nott tulit brenji regis dt hono^ et mslo, idttt ritprnatur gaola, et 
Jic dt aliis. 



CAP. XXVII. 



^I aliqui teneant de nobis per feodi 
^ Jirmam (i), vei per fscagium (2), 
vel bur^agium (3), et de alio teneant 
terrain per fervitium militare (4), ms 
non habebimus cujlodiam haredis^ nee 
terra fua'i qua ejl de fnodi alterim^ 
o(cajione illius feodi firma:^ velfocagii^ 
'Oel burgagii^ Nee habebimus * eujio^ 
. diam illius feodi firma^ velfoeagiiy vel 
burgagiij niji ipfa feodi firma nobis 
debeat fervitium militare, Nos non 
habebimus cujlodiam hared^^ vel alicu^ 
jus terra^ quam tenet de aliquo alio 
per fervitium militare^ oecaftone ali-^ 
cujus parva ferjantia^ quam tenet de 
nobis per fervitium-i reddcnd* nobis cut-* 
tellosj fagittasy vel hujujmodi. 

•[44J 



T F any do hold of us by fee-ferm> 
* or by focage, or burgage, and he 
holdeth' lands of another by knights 
fervice, we will not have the cuftodjr 
of his heir, nor of his land, which is 
holden of the fee of another, by rea- 
fon of that fec-ferm, focage, or 
burgage. Neither will we have the 
cuftody of fuch fcc-fcroi, or focage^ 
or burgage, except knights fervice be 
due upto us out of the fame fee-ferm« 
We will not have the cuftody of the 
heir, or of any land, by occaiion of 
any petit ferjeanty, that any man 
holdeth of us by fefviceto pay a knife^ 
an arrow, or the like. 



(Bro. Tkourea, 69. Fitz. Card. 145. iz Car. 2. c. 24.) 
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(1) Ftr feodi firmam,'\ Fee farm e properly taken is, when the 
lord upon the creation of the tenancy rei'erve to himfelfe, and his 
heires, cither the rent, for the which it was before letten to farmc, 
or at lead a fourth part of that farme rent. 

But Britton (kith. Fee farmu font ferres tenns in fee^ a rendre pur 
eux per ann. le veray <valne, ouplus, ou meifts, and is called a fee farme^ 
becaufe a farme rent is refe rved upon a graunt in fee. And re- 
gularly, as it appeareth by this a6l, lands graunted in fee farme are 
holden in focage, un^e^Te an expreffe tenure by knights fervice be 
referved, as it appeareth hereafter in this chapter. 

(2) Vel per focagium.'\ • Tenere per firmam albam eft tenere lihere 
in/ocagio. Vide in Ubro nigro fcaccdrii, capite De officio clericorum de 
firma blanca. It is commonly called blanch farme. Lucubrate Ock^ 
bam, firma hlancay et 'vide ibi antiquum njerbum [dealbari,'] 

(3) Burgagittm,"] Seethe Cufiumier de Normandietcap, 32. and the 
commentaries upon the fame. 

(4) Per firvitium militare J] See leCu/hnuer de Norman, cap, 33. 
De gard de orpbelines, fol. 49. and the comment upon the fame. 

This aft, as well concerning tenures in ftc farme, focage^ 
and burgage^ as by little ferjanty, is declaratory of the common 
law/and conftantly in ufe to this day, and needtth no further ex* 
planatxon. 

4 CAP. 
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CAP. XXVIII. 

^VLLUS balivus di catero po-- XJ O bailiff from henceforth fhall 

^^ nat aliquem ad legem manifejiam^ ^^ put any man to his open law» 

nee ad juramentumjimplici kquelafuoy nor to an oath, upon his own bare 

fine teftibiis fideiibus ad hoc induc^ faying, without faithful witneffes 



tis. 



brought in for the fame. 



(Fit*. Ley, 78, Bro. Ley, 37.) 



The Mirror treating of this chapter faith, Le point qae defend^ que 
md b^liffe met frank home aferemnt Jeuts fute pre/ent, eft interpret able 
en ceft manMert que nidjuftice^ nul mimfter le roy^ ne auter /eue/chall, ne 
bailif ne eit power a mi tier frank borne a ferement faire^ fans le com- 
moMMdement le rey^ ne puit re/ceive a/cuns teftmoigms, que teftmoignent le 
wonfirance eftre <veray. 

iy this it appeareth> that under this word balivus, in this ad 
is comprehended every juftice, miniiler of the king, ftcward and 
bayliffe. 

Simplici kqnela/uaJ] For as Bra&on faith, 'uox fimplex nee proba^ 
tionem facit^ nee pr^/umptionem indncit ; item non per Jedam^ qu/e^ fieri 
* poteft per domefticosy et frinuliares,/e£ta enim probationem nonfacit^ 
ftd levem inducit prafumptionem^ et njincitur per probationem in con" 
trarium^ et per defenjhnem per legem, 

1^ appeareth by Glanvill, that the defendant ought to make his 
law, 12. manu. And fo it appeareth by a judgement in the fame 
ycare, and term, that this great charter was made, for there, in 
debt the defendant waged his law, ideo confideratum eft per curiam^ 
quod defrndens fe duodecima manu venit cum lege. 

£v -jry wager of law doth countervaile a jury, for the defendant 
ihall make his law, de duodecima manu, <uix, an eleven, and himfelf. 
And it (hould feeme, that this making of law was very auncient^ 
for one writing of the auncient law of England faith, kujus purga- 
iionis non omnis evanuit ifetuftaie memoriay nam per b^c tempera de 
petunia pofiulatui, debitum nonnunqtuan duodecima^ quod aiunt, manu 
dsjfid'uit. 

How much, and for what caufe the law refpedeth the number 
of 1 2. fee the firft part of the* Inditutea. 

The party himfelfe, when he maketh his law fluiU be fwottie de 
fidelitateyl)xiX is, dire£Uy or abfolutely, and the others de credulitate, 
that is, chat they beleeve that he faith true. 

To make his law, is as much as to fay, as to take his oath, &C 
and it is fo called^ becaufe the law giveth him that meane by his 
gwne oath, to free himfelfe. 

And the reaibn, wherefore in an a^on of debt upon a fimple 
contrat^, the defendant may wage his law, is, for that the defen- 
dant may iatisfie the party in fecret, or before witnelTe, and all 
the witneiTes may die, fo the law doth allow him to wage his law 
for his diicharge : and this, for ought I could ever reade, is pe- 
culiar to the law of England, and no mifchiefe infueth hereupon* 
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for the plainttife may take a bill or bond for his money, or if it be 
a iimple contrail, be may bring his aftion upon his cafe npon his 
agreement or promife^ which every contrad executory implietb, 
and then the defendant cannot wage h|$ law. 



CAP, XXIX. 

T^ULLUS liff^r (i) homo (2) T^O freeman fhall be taken, or 

^^ capiatury vel imprifonetur [1)^ ^^ imprifoned, or be diffeifcd of his 

put dijj'etfiitur de libero tenemento Juo^ freehold, or liberties, or free cuftoms, 

vel libertatibus (4), vel itberis con- or be outlawed, or exiled, or any 

fuftudimlaus (s) fuis^ aut utlagetur^ other w i fe dcftroyed; nor wil} we not 

auf exuietur^ aut aliquo modo dejtrud^ pafs upon hiiii, nor. condemn him, 

/«r, ncc fuper mm ibimus^ nee fuper but by lawful judgment of his peers, 

eum mittemusj niji per legale judi'- or by the law of the land. We will 

cium (6) parium fuorum (7), vel per fell to no man, we will not deny or 

legem terra (8). NulUvendemus (9), defer to any man cither juftice or 

nulli negabimus^ aut differemus (10) right, 
jujiitiam^ vel re£lum ( 1 1 )• " 

{5 Rep 64. 10 Rep. 74. 11 Rpp. 99. Reglft. 186. Mirror, 314. i Anderf. 15S. ftBulftr. jiS, 
3 Bul(Vr.47. Wood's Inft. 613, 614. 2 Ed. 3. c. 8. 5 £d. 3. c 9. 14 £d. 3. ftat. a. c, 14. 25 £d. 
3. ft. 5. c. 4. a8 Ed. 3. c. 3. 41 Ed. 3. c. 3. 11 R. 2. c. 10. 37 Ed. 3. c. 18. 4 H. 7. c. 11. 16 
Car. I. c. 10. I Roll. 208, 209, 225. ix Rep. ^o, 63, 93.) 

ScethcSutute (i) Nullus liber, &c.] This extends to villeins, laving againft 
uS^fo^S^c'm *^^""^°'"^' for they arc free ajjainll all men, faving againft their 
exeefkntUw!** ^^^^- ^^^ *^^ ^^^ P*^ of the loftitutcs, fed. 189, 
90 H. 6- cap. 9. (z) Nullus liber homo J] Albeit homo doth extend to both {txcs, 
Su.Tif. PI. Cor. men and women, yet by a£l of parliament it is enaded, and de- 
'S*-^' *5 E. %• clared, that this chapter Ihould extend to dupheffes, counteflcs, andi 
52! TheCoun- l>^roncffcs, but marchioneffes, and vifcounteiTes are omitted, bat 
teifc of Rutland! POtwithlUnding they arealfo comprehended within this chapter, 
cafe II H. 4. * Upon this chapter, as out of a roote, many fruitfull branches of 

'5 3 "• 6* 5* the law of England have fprung. 

35 H. 6.46! ^"^ therefore firft the genuine fenfc hereof is to be fcene» and 

* I 46 1 ^^^^^ ^°^ *^^ *"^*^ ^*^ ^®^° declared, and interpreted. For the 

'• ^ -* firft, for more perfpicuity, it is neqcflary to divide this cl^apter into 

feverall branches, according to the true conftrui^ion and reference 

of the words. 

This chapter containeth nine feverall branches. 
$ee W. I. ca« ^ i . That no man be taken or imprifoned, but per legem terra, that 
}$r iSf by the common law, ftatute law, or cullome of £ngUnd ; for thefe 

yfotdsyper legem terra, being towards the end of this chapter, doe 
referre to all the precedent matters in this chapter, and this hath 
the firft place, becaufe the liberty of a mans perfon is more pre- 
cious to him, then all the red that follow, and therefore it is great 
reafon, that he ihould by law be relieved therein, if he be wronged, 
as hereafter ihall be ftiewed. 

2. No man /hall be difteifed, that is, put oat of feifon, or dif- 
pofiefied of his free- hold (that is) lands, or livelihood, or of hi« 

libcrtie^^ 
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libemes, or free-cuftomes, that is, of fuch franchifes, and free* 
domes, and free-caftomes, as belong to him by hi§ free birth right, 
nnlefle it be by the law full judgement, that is, verdict of his equals 
(that is, of men of his own condition) or by ^he law, of the 
land (that is, to fpeak it once for all) by the due courfe, and prot 
cefle of law. 

3. No man (hall be out-lawed, made an ^A-Zfjr, put out of the 
law, that is, deprived of ihe benefit of the law, unlelTe he be out- 
lawed according to the law of the land. 

4. No man (hall be exiled, or baniihed out of his country, that 
is, nemo pqrdet fatrtam^ no man (hall lofe his countiy, unleiTe he be 
exiled according to the law of the land. 

5. No man (hall be in any fort dellroyed (deftruere^ /. qmd pritts 
firuffum^ et faSum fuit, penitus e^triere ei diruerej unlefTe it be by 
the verdia of his equals, or according to the law of the land. 

6. No man ihalhbe condemned at the kings fuite, either before 
the king in his bench, where the pleas are coram rege (and ib are 
the words, nee Jkperam ihimust to be anderflood) nor before any 
other commiffioner, or judge what(bever, and fo are the words, 
nee fnper eum mittemus, to be underftood, but by the. judgement 
of his peers, that is, equalls, or according to the law of the 
land. 

7. We ihall fell to no man juftice <Jr right. 

8. We (hall deny to no man juftice or right. 

9. We (hall defer to no man juftice or right. 

The genuine fenfe being diftinftly underftcod, we (hall pro- *5E. 3.02^.9. 
ceed in order to unfold how the fame have been declared, and ^5 £• 3> ^^* 4- 
interpreted. 1. By authority of parliament. 2. By our books. 3. 37 £• 3'C^8. 
By precedent. ^E.^iciij! 

(3) Nidbu liber homo capiaturt out imprs/ofietur.'] Attached and 17 R. 2. cap. 6. 
arrelled arc comprehended herein, Rot. Pari. 43 

1. No man (hall be taken (that is) reilraincd of liberty, by ^ 3» Sir Jo. a 
petition, or fuggeftion to the king, or to his councell*, unlcflc it j^^Vx 21° &c 
be by indictment, or prefentment of good* and lawfull men, where iib.'io.VoL 74** 
fuch deeds be done. This branch, and divers other parts of this in cafe del Mar- 
aft have been notably explained by divers * afts of parliament, &c. '^ ihahea. 
quoted in the margent. * SeeV. i. ca, 

2. No man ftialJ be difTeifed, &c. »-5* * 

^ Hereby is intended, that lands, tenements, goods, and chattells ^ See 43 AiT. p. 
fliall not be feifed into the kings hands, contrary to this great *'• w^«re thla 
charter, and the law of the land; nor a,ny man (hall be diffeifed of chrrta"^!!!?^* 
his lands, or tenements, or difpo(refled of his goods, or chattels, ^^^^ ftatutes 
contrary to the law of the land. are cited, watt 

^ A cuftome was alledged in the town of C. that if the tenant *5«» the ufurpa . 
ccafc by two yeares, that the lord (hould enter into the freehold of tion toanad- 
the tenant, and hold the fame antUl he were fatisficd of the arre- i^^,^^^^"^^^ 
lages, and ic was adjudged a cuftome * againft the law of the ^ £.3, ^ap. 9. 
land, to enter into a mans freehold in that cafe without aftion or 25 £. 3. cap. 4. 
anfwer. ^ 43 £• 3- 3»* 

King H. 6. graunted to the corporation of diers within London, Lib. 8. Tr. 41, 
power to iearch, &c. and if they found any cloth died with log- J*' fo^- '^S* 
wood, that the cloth (hould be forfeit: and it was adjudged, Cafe de Londres. 
^at this charter concerning the forfeiture, was againft the law of ^ L 47 J 
the land, and this Hatate: for no forfeiture can grow by letters 
patents, ^ 
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No man ouglit to be; po( from his livelihood without anfwer. 

3. No man outlawed, that is, barred to have the benefit of the law* 
Vide for the word; the firft part of the inftitutes. 

Note to this word utlagetur, thefe words, mfiptr legtm Urra^ do 
refer. 

(4) Di lihirtatibits,^ This word, libertaiesi liberties, hath three 
fighihc;ition8: 

1. Firil, as it hath been faidy itfignifieth the laws of the realme, 
in which refpedl this charter is called, charta lihertatum, 

2. It iienifieth the freedomes, that the iubje£is of England have^ 
for example, the company of the merchant tailors of England* having 
power by their charter to make ordinances, made an ordinance* 
that every brother of the fame fociety fhould put the one half of 
bis clothes to be dn fled by fome cloth worker free of the fame 
company, upon pain to forfeit x. s. ^c. and it was adjudged that 
this ordinance was again il lawi becauie it was againft the liberty 
of the fubjedl, for every fubjed hath frerdome to put his clothes* to 
be drefled by whom he wtkl, etjic tUfimiiilmsi and fo it is, if fucl^ 
or the like graunt had been made by his letters patents. 

3. Liberties fignifieth the franciiifes, and phviledges, which the 
fubje£b have of the gift of the king, as the goods, and chattels of 
felons, outlawfs, and the like, or which the lubjed cla^m by pre« 
fcription, as wreck, waife, ftraie, and the like. 

' So likewife, and for the faiae reafon, if a gnuot he made to any 
man, to have the fole making of cards, or the idle dealing with any 
other trade, ths.t graunt is againd the liberty and frcedome of ti.6 
fubjed, that before did, or lawfully might have uied that trade, and 
confequently againft this great charter. 

Generally all monopolies are again ft this great charter, becaufe 
they are againil the liberty and freeJome of the fubjed, an^ again(^ 
the law of the land. 

(5) Libert s con/uetudinihusJ] Of cuftomes of the realme, fome be 
gcnerall, and fome particular. Of thefe reade in the hrfl part of 
the Inftitutes. And Hberis is added, for that the caftomes of 
England oring a freedcme with them. 

4. No man exiled. 

B^ the law of the land no man can be exiled, or baniihed out 
of his native countrey, but either by authority of parliament, or 
in cafe of abjuration for felony by the common law; and fo when 
our books, or any record fpeak of exile, or banUhment, other then 
in cafe of abjuration, it is to be intended to be done By authority 
of parliament:* as Belknap and other judges, &c. baniihed into ' 
Ireland. 

This is a beneficially la«r» and is conftroed benignly, and there- 
fore the king cannot fend any (iibjed of England againft hb 'will 
to ferve him out of this realme, for that (hould be an exile, and 
he (hould perdere patriam : no, he cannot be fent againft his will 
into Ireland, to ferve the king as hit deputy there, becaufe it it 
out of the realme of England: for if the king might fend him out 
of this realme to any place, then under pretence of fervice, asam* 
baflad jur, or the like, he mi^ht fend him into the furtheft part of 
the world, which being an exile, is prohibited by this ad. And 
albeit it was accorded in the upper-houfe of parliament, anno 6 
£. 3. nu. 6. that fuch learned men in the law, as (hould bee fent, 
as jttflicesj or otherwife^ to ferve in Irclandf fhould have no excuie^ 

yet 
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yet that being fio r€L of parliament, it did not binde the fubje£t. 

And this notably appear<'th by a record, in 44 E. 3. Sir Rictiard Rot cUaf.anr 

Fembnighs cafe, who was warden of the cinque ports, and had li^^^p 5" ^^ 

divers offices, annaities, and lands graunted to him for lifc, or in ^^uVhs cafcT' 

fee by the king under the great (eHeyfroJer^vitio imfenjb, ei impen^ 

dnJcytht king commanded Sir Richard to ferve him in Irehnd, as 

his depoiy :here, which he abfolutely rcfufed, whereupon tht king 

by adviqe of hf^ counceli, feifcd all things graunted to hjm. /r# 

lervit:o impendcndo (in refped of ttjat claufe) but he was not upon 

that rcfoluhon committed to prifon, as by that record it appearetii; 

an.i the leafon was becaufe his refufall was lawfull, ana it the re* 

fulall was lawfull to ferve in Ireland parcell of the kings dominions, 

*/©r/i>r/,a refufall is lawfull to ferve in any forein country. And 

it feemeth to me, that the faid feifare was unlawful!, for /ro Jer^itia 

impin/b et impettdeiulo, muft be intended lawfull iervice within the 

realme. 

c. No man deflroyed, &c. 5 B. 3. cap. 9. 

That i«, fore-j udged of life, or limbe, difherited, or put to torture, ^% E. 3- <^ 'P- 3* 

or death. Fortefcuc cap. 

The Minor writing of the auncient laws of England, (sLix.h,/cIoieHt "' 
lis rwytfairf droit a touts, per euxy ou per lour chief e jiifticest et ore les ^ J^^' '*P* ** 
/flits Us royes per lourjuftices comijjaries errants ajpgnes a touts pleas : 
m aiddetiels eiresfont tornes de 'vifcounts necejfdriesj et vie-wj nefrankpL 
it fuaat que hones gent* a tiels inquefts indtterent de peche morteL joloient 
les royes deflruere fans refpons, ^c. Accord eft, que nui appeiee, ne 
ends tee foit deftrcyfans refpons, 

Thooias earle of Lancaftcr was deftroyed, that is, adjudged to Paf. 39 E. 3. 
die, as a traitor, and put to death in 14 E. 2. and a record thereof *- ^^^^ 1^«S«» 
made: and Henrj^rje of Lancaller his b'Other^ and.hcire, wai ^jJ^'^'J^^'p"]^^ 
, reftored for t vo principall er-ors in the proceedinjr again ft tiie faid ^e. 3. nu! 15/ 
/ Thomas Earle,' iJ^od mn fuit araniatus, et ad refponfionem pojttus C-uicee de 
[ Umpore pads, eo quod cancellariaj et aha curia regis fuer* aperta, in Arund. cafe. 
quidus lexfiehat unicuique, prout fiert confucRf't. ^ ^luod contra cariam ^^^* °*"' 4-* 
de lihertaiihuSf cum didus 1 homos fuit unus parium, et magnatum regniy gj,. L^ ^^ Ixek 
in qua eontinetur (And reciieth this chapter of Magna Charta, and cafe. ' 
fpectally, quod dominus rex non fuper eum ihit, nee mittet, nifi per legale 
judicium parium Juorum tamen per recordmn pradiQum^ tenfpoi e pads 
ahfq\ aranmnentOtfeu refponfioney/tu legali judicio panutn juorum, contra 
fegemp ^ contra ienerem Magna Charta) ne was put 10 death : more 
examples of this kirde might be (hewed. 

^ Every oppreflion againft law, by colour of any ufurped authority. Lb. 10. fol. 74. 
IS a kiode ofdellru6tion, for, quando aUquid prohihetur, prohibetur et In the cafe of ihc 
OBiffr, per quod devenitur adillud : and it is the worft oppi eflion, tu at is ^ ^^ ^*^ ''=*• 
d<»e by colour of juHicc. JUgula* 

It is to be noted, that to this verb deftruatur, are added aliquo 
m§de, and to no other verb in this chapter, and ti^erefore all things, 
by any manner of meanes tending to deftrudion ' are prohibited : as 
if a man be accufed, or indicted of treafon, or felony, his iands, or 
goods cannot be graunted to any, no not fo much as by promife, 
nor any of his lands, or goods feifed into the kings hands, before 
attainder: for when a I'ubjed obtaineth a promife of the forfeiture, 
many times andue meanes and more violent profecution is ufed 
for private lucre, tending to deftruftion, then the quiet and juft Rot. Pari. 15 
proceeding of law would permit^ and the party ought to live of his E. 3. nu. 6. &c. 
ewn luitili attainder. 

(6) Per 
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(6) PtrjiuRcitpn pariim /uorumJ] By judgement of his peers. 
Onely a lord of parliament of England ihall be tried b^ his peers 
being lords of parliament: and neither noblemen of any other 
country, nor others th^t are called lords, and are no lords of par* 
liament, are accounted pares^ peers within this ilatute. Who (hall 
be (2L\di pares, pecrcs, orequalls, fee before cap. 14. § per pares. 

Here note, as is before faid, that this is to be underilood of the 
kings fute for the words be, nec/uper eum ibimns, nec/uper eum mit^ 
temust nife per legale judicium parium Jw.rwti, Therefore, for ex- 
ample, if a nobie man be indiclcd for murder, he ihall be tried by 
'his peeres, but if an appeaV be brought againft hiin, which is the 
fuitc of the party, there he fliall not be tried by his peeres, but by 
an ordinary jury of twelve men: and that for two reafons. Firrf, 
for that the appeale cannot be brought before the lord high flcward 
of England, who is the only judge uf noble men, incufe of treafon* 
or felony. Secondly, this ilatute extendeth only to the kings 
fuite. 

And it extendeth to the kings fuite in cafe of treafon, or felony* 
or of mifprifion of treafon, or felony, or being accefTary to felony 
before, or after, and not to any other inferior oiFence. Alfo it ex- 
tendech to the triall it felfe, whereby he ib to be convided : but a noble- 
man is to be indided of treafon, or felony^ or of mifprifion, or being 
acceflary to, in caie pf felony, by an inquefl under the degree o£ 
nobility : the number of the noble men that are to be triers* are> 12. 
^r n>ore. 

And a peer of the realme may be indi£led of treafon, or fe- 
lony, before commiflioners of oior & terminer, or in the kings 
bench, if the treafon or felony be committed in the county where 
the kings bench fit: he alio may be indided of murder, or man- 
flaughter, before the coroner, &c. Bui if he be indided in the 
kings bench, or the indidmcnt removed thitlier, the noble man 
mav plead his pardon there before the judges of the kings bench* 
and tJiey have power to allow it, but he cannot confede the in^ 
didment, or plead not guilty before the judges of the kings bench* 
but before the lord ilewavd; and the reafon of this diverfity, that 
the triall or judgcuicnt muil be before qr by the lord fleward, but 
the allowance qfthe pardon may be by the kings, bench* is becaufQ 
that is not within this (latute. 

If a noble man be indided, and ^annot be found, proces of out- 
lawrie fhall be awarded againfl him per legem terra, and he fhal! be 
outlawed per judicium coronatorum, but he (hall be tried per judicium 
parium fuorum, when he appearcs and pleads to iffue. 

(7) Per legale judicium^ By this word legale, amongft others* 
three things arc implied. 1. That this manner of trLiU was by 
taw, before this flatute. 2. That their verdid mud be legally 
given, wherein principally it is to be obferved. i. That the lords 
ought to hearc np evidence, but in the prefencc, and hearing of the 
prifonen 2. After the lords be gone together to confider of the 
evidence, they cannot fend to the high fleward to a(ke the judges 
any queftion of law, but in the hearing of the prifoner, that he may 
hearc, whether the cafe be rightly put, for defaSlojus oritur , neitlicr 
can the lords, when they arc gone together, fend for the judges to 
know any opinion in law, but the high (levyard ought to demand it 
in court in the hearing of the prifoner. 3. When ^11 the evidence 
is given by the kings learned couucell, the high (Icvyard cannot 

colled 
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oolled the evidence againft the prifoner, o^ in iny foft confivre 
with the lords touching their evidence, in the abfence of the pri- 
ibner, but he ought to be called to it; and all this is implied in this 
void* Ugide, And therefore it (hall be necefTary for all fuch pri- 
ibnersy after evidence given againft him, and before he depart from 
the barre* to require juflice of the lord fteward, and of the other 
lords* that no queftion be demanded by the lords, or fpeech or con- 
ference had by^any with the lords, but in open court in his presence* 
and hearine* or elfe he (hall not take any advantage thereof after 
verdidl, and judgement given: but the handling thereof at large 
and of other things concerning this matter, belongs to another trea- 
tife, as before I have (hrwed, only this may fuffice for the expo* 
fition Qf this fUtute. See the 3 part of the Inftitutes, cap. 
Treaibn. 

And it is here czWed jiuficium farium, and not verediSum, becaufe 
the noble men returned, and charged, are not fwome, but give their 
jjidgement upon their honour and ligeance to the king, for fb 
are all the entries of record, feparately beginning at mo fuifne 
lord, and fo afcending upward. 

And though of ancient time the lords, and peeres of the realme f 50 1 
ufed in parliament to give judgement, in cafe of treafon and fe- Rot. Pariiam: 
lony, againft thofe, that were no lords of parliament, yet at the 4 £. 3. no. 6. 
fliite of the lords it was enaded, that albeit the lords and peeres 
of the realme, as judges of the parliament, in the prefence of the 
king, had taken upon them to give judgement, in cafe of treafon 
a^ felony, of fuch as were no peeres of the realme, that hereafter 
BO peeres (hall be driven to giv^ judgement on any others, then 
on their peeres according to the law. 

This triall by peeres was very auncient, for I reade, that Wil- AnnoS Will, 
liaip th^ Conqueror, in the begitming of his raigne, created Wii- conq. 
liam Fitzoft)erne (w^o was earle of Bretevil in Normandy) earle 
of Hereford in England, his fonne Roger fuccecded him, and was^ 
carle of Hereford, who under colour of his fifters marriage at 
^xninee, neare Newmarket in Cambridge (hire, whereat many of 
the nobility, and others were aiTembled, confpired with them to 
receive the Danes into England, and to depole William the Con- 
queror (who then was in Normandy) from his kingdome of Eng- 
land: and to bring the fame to effect, he with others rofe. This 
treafon w^ reyealed by one of the confpirators, viz. Walter earle 
of Huntingdon an Englifli man, fonne of that great Sy ward earle 
of Northnmberland : for which treafon this Roger earle of Hereford 
was apprehended, by Urfe Tiptoft then fheriite of Worcefter (hire, 
and after was tried by his peeres, and found guilty of the treafon AnnoS. W. t. 
fir judicium p^riwf /uonuify but l^e lived in prifon all the daies of his 
life.* You have heard in the expofition of the 14 chapter, who are 
to be faid peeres, fi>mewhat is neceifary to be added thereunto. 
It is provided by the ftatute of 20 H. 6. that dutche(res, counteT- 10 H. 6. cap. 9. 
k$y and baroneues, (hall be tried by fuch peeres as A noble man, 
being a peere of the realme ought to be; which a6t was made in 
declaration, and affirmance of the common law : for marqaeftes, 
and viicounteifes not named in the aft (hall be alfo tried by their 
peeres, and the queene being the kings confort, or dowager, (hall 
affo be tried, in cafe oftreafon,/rr/ar#/, as queene Anne, the wife 
of king Henry die cieht was urmino PafcL fltmo 28 H. 8. in pafcb. a9 H. S. 
tbe towre of London before the du]Le of Norff. then high (teward* Spdmaot report. 
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^ If a woman that U noble by birtb» doth marry under the degree 

of nobility, yet ihee fiiall be tried by her peeres, but if (he be nobI« 
by marriage, and marry under the degree of nobility ihee lofeth 
her dignity, for as by marriage It was gained, fo by marriage it 

aa H. 6. 47. is loft, and (hee (hall not be tried by her peers. If a datchefle by 

ri H. 6. 51. marriage doc marry a baron, (hee lo^edi not her dignity, for all 
degrees of nobility, as hath been faid, are /lor/j. if a queese 
dowager marry any of the nobility, or under that degree, yet 
loofecnfliee not her dignity, as Katherine queene dowager ok 
England, married Owen ap Meredith ap Theodore efquire,' aikl 
yet ihee by the name of Katherine qaeene of England, maintained 
an action of detinew, againft the bifhop of Cariiie, 

Rot. Parliaoi. And the queene of Navarr^nnarrying with Edmund the brother 

a6E. I. Rot. 1. of E. I. fued for her dower by the name of queene of Navarra and 
recovered. 

(8) Ni/ifer legem terr^A But by the law of the land. For the 
true fenfe and expofition of theie words, fee the ilatute of 17 £. ^» 
cap. 8. where the words, by the law of the land, are rendred without 
due proces of law, for there it is faid, though it be contained in the 

Z5 £. 3. cap. 4. great charter, that no man be taken, impnibned, or put out of his 
free-hold without proces of the law ; that is, by indidhnent or pre- 
fentment of good and lawfuU men, where fuch deeds bedone in 
due manner, or by writ originall of the common law. 

Withoat being brought in to anfw^e but by due proces of the 
common law. ^ 

sS *£. 1. rap. 1^. No man be put to anfwer without prefentment before juilices, or 

37 E- 3- cap. 8. thing of record, or by due proces, or by writ originall, according to 

4a E. 3. cap. 3. the old law of the land. 

Wherein it is to be obferved, that this chapter is but declaratory 
of the old law of England. Rot. Parliament. 43 E. 3. nu. 22, 23. 
the cafe of Sir John a Lee, the ftcward of the kings houie, 
[ 51 J Per legem feme.] i. Per legem AngUa^ and hereupon all commif- 

fions are grounded, wheretnisthisclaufe,y2i^«ri ^ii0/tf/y'i^//iVv»/fr* 
tinetfeamdum legem^ et confuetudinem Anglia^ I3c^ And it is not iaid, 
legem et confuetudinem regis Anglirey left it might be thought to bind 
the king only, tiox populi Angli^t left it might be thought to bind 
them only, but that the law might extend to all, it is faid per legem 
ii^r^, i. Anglia* 

19 H. 6. 7. And aptly it is faid in this a6^, per legem terra, that is, by the law 

of Englana: for into thofe places, where the law of England 
runneth not, other lawes are allowed in many cafes, and not pro* 
hibited by this ad. For example: if any injury, robbery, felony, 
or other oiFcncc be done upon the high fea, lex terra extendeth not 
to it, therefore the admirall hath conufance thereof, and may pro- 
ceed, according to the marine law, by impriibnment of the bedy, 
and other proceedings, as have been allowed by die lawes of the 
real me. 

13 H. 4# 5. And fo if two Engllfh men doe goe into a ibreine kingdome, and 

. fight there, and the one murder the other, lex terra extendeth not 
hereunto, but this oifence ihall be heard, and determined before 
the coni][able, and marihall, and fuch proceedings fhall be there, 
by attacking of the body, and otherwife, as the law, and cuftome of 
that court have been allowed by the lawes of the realme 

II H. 7. cap. 3. Againft this ancient, and fundamental! law, and in the face there- 
of» I finde an adt of pariiament made> that as we 11 juftices of affife, as 

juilicea 
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3Bftices of peace ( without any finding or prcfcntttient by thtf vcrdift 
of twelve men) upon a bare information for the king before them madtf, 
&oald have full power, and authority by their difcreiions to heare, 
and dctenoine all offences, and contempts committed, or done by 
tny perfon, or perfons againft the forme, ordinance, and tffcd of 
any llatate made^ and not repealed, &c. By colour of widch ad, 
flisiking this fund.iAentall law, it is net credible what horrible op. 
prefiions, and exactions, to the undoing of infinite numbers of people* 
vrerecooiimtted by Sir Richard Empfon knight, and £dm. Dudley 
beii^ juftices of peace, throughout England i and upon this anjuft 
and injurious a& (as commonly in like cafes it falleth out] 
a new office was eredied, and they made mafters of the kings for«> 
feitves* 

But at the parliament, holden in the firil yeare of H. 8. this a6l i H. 8. caf. 6. 
of 1 1 H. 7. is recited, and made vcnde, and repealed, and the reafon 
thereof is yeelded, for that by force of the faid aO, it was mani- 
feftly known, that many finifter, and crafty, feigned, and forged 
ittibmiations, had been parfued againft divers of the kings fubjedts 
to their great dammage, and wrongfuU vexation : and the ill fuc* 
ceffe hereof, and the fearefull ends of thefe two opprcflbrs, ihoqld 
deterre others from committing the like, and ihould admonifh 
patiiaments, that in (lead of this ordinary, and pretibus triall 
fer legem terra, they bring not in abfolute, and partial! trialls by 
diicretion. 

If one be fufpeded for any crime, be it treafon, felony, &c. And Rot- p'. 1 H. 4.. 
the party is to be examined upon certaine interrogatories, he may °»^^^- *• "**- '• 
faeare the interrogatories, and take a reafonable time to anfwer the 
iame with delil^ration (as there the time of deliberation was 
tenne houres) dnd the examinate, if he will, may put his anfwere in 1 
writing, and keepe a copie thereof: and fo it was refolved in par- 
liament by the lords fpirituall and temporally in the cafe of juilice 
Richill. See the record at large. 

And the Lord Carew being examined, for being privy to the Anno 16. Jacobi 
plot, for the efcape of Sir Walter Rawlcigh attainted of treafon, icg"- 
deiired to have a copy of his examination^ and had it, as per legem 
Ume he ought. 

How hefe it is to oe knowne, in what cafes a man by the law of 
the land> may be taken, arretted, attached, or impri/bned in cafe of 
treaibn or felony, befi3re prefentment, indiftment, &c. Wherein 
it is to be underftood, that proces of law is two fold, viz. By the 
kings writ, or by due proceeding, and warrant, either in deed, or 
in law widiout writ. 

As firtt, where there is any witneflc againft the ofi^cndor, he may * [ 5^ 1 
be uken and arretted by lawfull warrant,, and committed to 7 e. 4. 20. 
prifon. » E. 4. 3. 

* When treafon and felony is committed, and the common fame 9 ^ • 4- 27- 
and voice is, that A. is guilty, it is lawfull for any man, that fufpedls ^^^ '^ic b 4 
him, to apprehend him. . 4 n! 7. 18. 

* This fame Bradon defcribeth well,^«« ante Jufpkionem indncit, 5 H. 7. 5. a. 
^ wiri debet apud bonos, et graves, non quidem malevolos,et mtdedicos, fed »^H. S, 9. 

frfhvidai etfidi dignas perfonm, non/emel,^d/apius, quia clamor minuit, J^ « " ^\' 

ft defamatio manifefiat, j^j 

* So it is of hue and cry, and that is by the ftatute of Win chef- \t ^^^ , ^ 
tir, which is but an affirmance of the common law: likewife if A. ^^ £, '^/^^ 

be a^E. ^ 7x. 
W, I. cap.|. 
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be (afptded, and he fieeth, or hideth lamfelfe, it is a good caufe td 
arreft him. 

« If treafbn or felony be done, and one hath juft caaie of fufpition^ 
this is a good caufe, and warrant in law^ for him to arreft anv man* 
but he muft ihew in certainty thecaafe of his fofpition: and whe-> 
ther the fufpition Be juft, or lawful!, (hall be determined by the 
juftices in an adlion of falfe iroprifonment brought by the party 
grieved^ or upon a ha^eoj ctrpusy \ffc. 

A felony is done, and one is purfued upon hue and cry, that li 
not of ill fame, fufpicious, unknown, nor indifled; he may be 
by a warrant in law, attached and impriioned by the law of the 
iand. " . 

A watchman may arreR a nigHt walker by a warrant in law. 

If a man woundeth another dangefouily, any man may arreft Jdnl 
by a warrant in law, until it may be known, whether the part/ 
wounded (ha^l die thereof, or no. 

If a man keep the company of a notorious thtefe* whereby he ii 
fufpeded, Stc. it is a good caufe, and a warrant in law to arreft 
him. 

If an affray be made to the breach of the kings peace, any man 
may by a warrant in law reftrain any of the offenders, to the end 
the kings peace may be kept, but after the affray ended, they cannot 
be arrelied without an expreife warraiit. 

See now the ffatutes of i & a Phil, k Mar. cap. 13. & a & } 
Phil. & Mar. cap. 10. 

Now feeing that no man can be taken, arrefted» attached, or 
imprifoned but by due proceiTe of law, and accoiiding to the law 
of the land, thefe conclusions hereupon doe follow. 

Firfl, that a commitment by lawfull warrant, either in deed 
or in law, is accounted in law due proceffe or proceeding of 
law, and by the law of the land, as well as by procefle by force of 
the kines writ. 

2. That he or they, which doe commit them, have lawfull au- 
thority. 

3. That his warrant, or mittimus be lawful], and that muil be in 
writing under his hand and feale. 

4. l*he caufe muft be contained in the warrant, as for treafen, 
felony, &c. or for fufpition of treafon or felony, &o. otherwife if the 
mittimus contain no caufe at all, if the prifoner efcape, it is no 
offence at all, whereas if the mittimus contained the caufe, the 
efcape were treafon, or felony, though he were not guilty of 
the offence; and therefore for the kings beneiic, and that the 
prifoner may be the more fafely kept, the mittimus ought to contain 
the caufe. 

5. The warrant or mittimus containing a lawfull caufe, ourht to 
have a lawfull conclufion, viz. and him fafely to keep, untill he be 
delivered by law, &c. and not untill the party committing doth 
further order. And this doth evidently appeare by the writs of 
habeas corpus both in the kings bench, and common pleas, efche* 
quer and chancery. 

Rtx *vic€com, London, faluiem* Pracipimus *oobisy qudd corpus A, B* 
in cuftodia "jejha detent, ut dicitur, una cum cau/a detentionis /u^, qu9^ 
cunqi mmitte prad, A. B. cenfeatur in eifdem^ babeatis cormm sUhis 
apud Weftm. die Jovis prox" /«/? oQabis 5, Martins, ad Jitbjiciind. 
recipicnd. ea, qu^e curia noftra de eo adtunc^ €t ibidem ordinate 

eontiierit 
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twtigerit in hac pMrtt, tt hoc nuUattniis omittatit, perlculo inatm^ 
btnte^ €t haheatis ibi hoc hre<viy tejle Edw, Coke 20 Nov. anno regms 
utftri 10. 

This is the afuall forme of the writ of habeas corpus in the kings 
bench, 'vide Mich. 5 E. 4.. Rot. 143. coram Regc, Kefars cafe, ^ S3 ] 

under the telle of Sir John Markiia^n. 

Rex 'vicecom, London, falutem, Pracipimus *vobis^ quod babeatis I" the commoa 
teram jufhciariis noftris^ apud Weftm. die Jovis prox' poft quinqut P^**** ^?\^^ . 
jeptiman. Pafcbe, corpus A. B, quocunque ncm-ne' cenjeatur, in pri^ " "hac'courf 
fina 'vefira^fuh cuftodia *ueftra detent, vt diciiur, una cmn die^ et cau/a and the like ia 
atpiionis et detentionis cjufdemj ut iidem jufticiar, noftrif vi/a cau/a the cfchcquer. 
xVAr, ulieeius fieri fac^y q»cd de jure, et fecundum legem^ et conjite^ 
tudinem regni noftri Anglic foret faciend, et babeatis ibi hoc brevep 
tefle^ Ciff. 

The like writ is to be graunted out of the chancery, cither in Outofthechtn- 
Ae time of the terme (as in the kings bench) or in the vacation ; ^^ *h"*^K ''^*k. 
for the court of chancery is ojgicina juftitia^ and is ever open, and \^^l^^^ irfvU ' 
never adjourned, fo as the fubjeft being wrongfully iroprifoned, le^ge, &c. 
may have jullice for the liberty of bis person as well in the vacation 4 £. 4^ 
time, as in the terme. 

By thefe writs it manifcftly appeareth, that no man ought 
to be impriibned, but for fome certain caufe : and thefe words, 
ad fubjiciend, et recipiend. l^c. prove that caufe mud be (hewed: 
for otherwife how can the court take order therein according to 
law? 

And this doth agree with that which is faid in the holy hiftory, Aa. Apoff. cs. 
Sine raiione mibi 'uidctur, ntittere *vin£lum in carcertm, et caufas ejus non *5' ^^- "'^* 
fignificare. But fince we wrote thefe things, and pafied over to 
many other ads of parliament; fee now the petition of right, anno 
teriioCaroli regis^ refolved in full parliament by the king, the lords 
fpiritual!, and tcmporall, and the commons, which hath made an 
end of this queftion, if any wer^. 

tmpi^fonment doth not onely extend to falfe impri(bnment, and 
orjuft, but for detaining of the prifoner longer then he ought, where 
he was at the £rft lawfully imprisoned. 

If the kings writ come to the flK^rifTe, to tleliver the prifoner,if Hil. 3* E. i. 
he detain him, this detaining is an imprifonment againil the law of ^^am rege. 
the land: if a man be in prifon, a warrant cannot be made to the So it w« holdeii 
gaoler to deliver the prifoner to the cuftody of any perfon unknown Pafch. 34 Elit. 
to the gaoler, for two caufcs ; firft, for that thereby the kings writ by all the juf- 
of habeas corpus, or delivery, might be prevented. 2. The ^'»<^"- 
mittimus ought to bee, as hath bcene faid, till hee bee delivered by * "«*• ^}' 
law. 10 E. 4.$. 

If the fheriffe, or gaoler detain a prifoner in the ^aole after his 
acqnittall, unlefs it be for his fees, this is falfe imprifonment. 

in many cafes a man may be by the law of the land taken, and 
smprifoned, by force of the kings writ upon a fuggeflion made. 

Againft thofe that attempt to fubvert, and enervate the kings Reglft. 64. R ^t. 
lawes, there lieth a writ to the (heriffe in nature of a commiilion, Pat. 21 E. 3. 
adcapiendum impugnatores juris regis, et ad duceudum ecs ad gaolam de P'- !• »n»pwina^ 
AVw^o/^; which you may rcade in the Regider at large. Ubi/upra. «^^«J"""°* «•• 
And this is lex terra^ by proceife of law, to take a man without an- *"* 
^er, or fummons in this cafe : and the reafon is, rnerito beneficium 
^gisamittity qui legem ipfam fubvertert intendif. 

If a fouidier alter wages recfived, or pred money takeii, doth RegLl. 04. ft 
' abfent »9»- 
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aUent himfelf, or depart f^om the kings fervice; iipon the certifi. 
cate thereof of the capuin into the chancery, there licth a writ to 
the kit^gs ferjeants at armes, if the party be vagrant, and hidetH 
himfelfe, ad capiendum condu£ios froficifcend^ in ohfefuitmnoftnimf Vc: 
qm ad diBum ohjtquium no/httm njenire non curavermt* And this in 
lex terra y by procefle of ]siw,fro dtfenfion^ regit^ it rsghi, or for the 
ialhe cauff , a writ may be dire£led to the (heriffe, de aarreftando ift/km; 
qmpicuniam recefit ad froficiJcetutuM in chfiqUium regit, ft n$n eft fro^ 
Rcgm. fol. 267. feaui. 

J'2^' ^' *^^' If a man had entered into religion, atid was profeflcd, and after 

20 E. 2. Cor. ^^ d parted from hift houfe, and became vagrant in the country 

233. 6 E. 3. 17. again ft the rules of his religion, opon the certincate of the abbot, or 

22 E. 3. 2. prior thereof into the chancery, a writ (bould be directed to the 

[ 54 ] iheriffe, de apoftata capiendo^ whereby he was commanded in theic 

words; pracipimus tihi quod prafatum, ^c. fine dilatione arreftes^ 

itpr^tfat. ahhatf t^r. liberesficundmn regulamordinisjid cafiigand* i and 

this was //* terra^ by proceffe of law, in bonorem religi§nis, 

Reg'ftr. 59, 60. If any lay men with force and flrong hand, doe enter opon, or 

fl. »' ?' It ^ keep the poiTefiion either of the church, or of any of the hoafes,or 

glebe, &c. belonging thereunto, the incumbent upon certificate 

thereof of the biibop, or without certificate upon his own furmife 

Vide Regift. ™^y have a writ to the iherilFe, de vi laica amovenda^ by which the 

284. 289, 290. flieriffe is commanded in thefb words; pr^tci^mus tihi quod 9mnenk 

for the arrctting ^oim laicamfeu armaiam^ quafe tenet in di£la eccUfea^feu domibus eidem 

wbf "h ^make ^^^^xis^ ad pacem no/ham irt com, tuo pert}irband.fine dilatione etmo^eas, 

purveyance of ^^fi ^^*^ "^ ^^^ P'^^f refifteiAis invenerist eos per corpora fita aitaclneut ei 

the men of the infrifona noftraJ'al<vo cufiodias, ^c. and this is lex terr^, by proceiTe 

church. oflzw^propaceecclefia. 

Rf giftr. 89. Alfo a writ of ne exeas regnum may be awarded to the ftieriiFe, or 

^ H 8 1/ jufticcs of peace, or to both, that a man of the church (hall not depart 

43. I Mar. 92. *^^ realmc; the efFeft whereof is; quia datum eft nobis ihteiligere, qucd 

I £liz. 165. -^' ^' clericus *verftis partes extercu, ad quafnpluritna nobis, et quamplu* 

rima dc populo noftro prajudicialiat et damno/ai ibidem profequend, tranft- 

irepreptnity lijc. tibi pracipimus^ quodfradiQ* A. B. coram te corpora^ 

liter 'venire facias y et ip/um adftifticiintes manntapteres, in*veniend, Wf . 

Et ft hoc coram tefacere recufaverit, tunc ipfian A, A. proxima gaol^ 

commit t as fal'vo cuftodiend, quoufque hoe gratis facer e <voliterit^ And. 

there is another writ in the Regifter dired^ed to the p^rty either of 

the clerc^y or laity. And this is lex terra, by proceiTe of law, pr6 

bono publico regis et regm\ whereof you may reade inorea^t large id 

the third part of the Inftitutes, cap. Fugitives. 

R-diiff. 267. Upon a furmife that a man is a leper, one that hath morbnm ele* 

B^\ ?i^*-^^ /^^'w/iV/rw, fo called, becaufe he hath a fkinltke to an elephaqt^ 

42 r. Brir.'fo.^ there may be a writ diredled to the iheriffe, quia accepiinus quod L de 

39. 88. Flets, '^. hprcfus exrftity et inter homines comitatus tui communittr c'onnterfatur, 

li. 6. ca. 39. 13 c, ad gra've damnum homin* prad, et propter contagionem morbi 

Hii. 7H. 5. pnrd, pericuhtm manifeftumy ^ c. tihi pracipimus quod e^itmpiis tecum 

^°Rot!dau( '' ^%''^ ^ diftretis et Ugalibus hominibus de comitate pntd. hon fuf^a\ 

22 E. 3. in dorf. ^^- '^ ipfum /. accedas, l^c. et examines, ^c. etftipfum lepfcfum inve^ 

20. pte. m. 14.. neris, ut pradiSi^ eft, tunc ipfum honeftiori modoy qstopoteris a communioni 

homimim pradiG* amon/eri, etfead locum folitarium adbabitand* ibidem, 

prout moris eft, transferre facias indilate, ^c, A nd this is lex terror, 

by proceiTe of law, for faving of the people firom contagion and 

infeftion. 

Lib. 10. fo. 74. Bui if any man by colour of any Author!ty> where he hath not 

inchecaicof fiho .nv' 

Mwihalfca. ^ 
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4ny in that particular cafe, arrcft, or imprifon any man, or caufc I^ot Pari, 
liita 10 be arrefted, or imprifoned, this is again ft this a6l, and it is ^ ^' 3- ""• *3* 
ffloft hatcfull, when it is done by countenance of juftice. cafe. " * 

King hdw. 6. did incorporate the town oRS. Albons, and granted j^j^^* ^ ^^^ 
fo them to make ordinances, &c. they made an ordinance upon ciarks cafe. ' 
j}aine of imprifonment, and it was adjudged to he againft this 
iiatate of Magna Charta ; fo it is, if fuch an Ordinance had been 
contained in the patent it felfe. 

All commifTions that are confonant to this ad, are, as hath been 
iiix^f/eauuium iegemy et conjuetudinem Anglic, 

A commiffion was made under the great feale to take I. N. (a 4» Aff. pi. 5- 
BOtorious, felon) and to feife his lands, and goods: this was re- I^^oj. Pw»»«n»'- 
folved to be againfl the law of the land, unlefle he had been en- ''^ ' *' °"' ^'* 
^&ed, or appealed by the party, or by other due procefle of 
law. 

It is enaAed, if any man be arretted, or imprifoned againfl the Rot PaHiam. 
forme of this great charter, that he bee brought to his anfwer, and a H. 4. nu. 6c« 
have right. 

No man to be arretted, or imprifoned contrary to the forme of 
tke great charter. 

See more of the (everall lawes allowed within this land, in the 
£rft part of the Inttitutea, feft. 3. 

The phjlofophicall poet doth notably defcrihe, the damnable 
and damned proceedings of the judge of hell> E 55 ] 

Gnofiut hie Radamanthus habtt durijpma regna, VirgU* 

Cajfigatquef auditque dolosy/uhigitquefaitrL 

And in another place, 

--.--- Ugesfixit frtc'f at que refixit. 

Pirtt be panifhetli, and then he heareth: and lattly, compelleth to 

confcfTe and make and marre latves at his pleafure; luce as the 

centurion in the holy hittory, did to S. Paul: For the text faith, Aa. Apott.c^ 

CaUurio apfTthtndi Paulumjuffitt ^tfe catenis ligari it tunc interrogahat, aa« y. 24. ay^ 

qjai fuijjtt^ et quid fecijit: but good judges and juttices abhorre 

thefe courfes. 

Now it may be demanded, if a man be taken, or committed to 
prifon contra legem tfrra^ againtt the law of the land, what remedy 
hath the party grieved ? To this it is anfwered : iirft, that every 
.ad of parliament made againtt any injury, mii'chiefe, or grievance 
doth either cxprefsly, or impliedly give a remedy to the party 
wronged, or grieved : as in many of the chapters of this great 
charter appeareth ; and therefore he may have an a6lion grounded 
Dpon this great charter. As taking one example for many, and 
that in a powerfull, and a late timel Pafch. 2 H. 8. coram rege rot. 
5^8. againtt the prior of S. Ofwin in Northumberland. And it is 35 £. 3. cap 9; 
provided, and declared by the ttatute of 36 £. 3. that if any 
man feeleth liimfelfe grieved, contrary to any article in any ttatute, 
he ihall have prefent remedy in chancery (that is, by originall writ) 
.by force of the faid articles and ttatutes. 

1. He may caufe him to be indified upon this ttatute at the kings 
fuitc, whereof you may fee a precedent Pafch. 3 H. 8. Rott. 71. 
<9ram rege, Rob. She&elds cafe. 

3. ^ He may have an habeas corpus out of the k' ngs bench or » See the rrfolu. 
chancery, thottgh there be no privilcdge, &c. or in tnc court of tion of all the 

;I.Inst. F common i«d««ot£ag- 



55 

)tnd in the an- 
fwcre to the ar^ 
t}a!es of the \ 
ckff^y hcrd^fter 
at Ijrge in the 
C](|>oritiorn of the 
Aatute of arcic. 
Clcr, to the ii. 
and 22. artic. 
Of' the writ of 
habeas eorf>us fee 
more in the ex- 
poAcion upon 
the ftat. of W. 
3. cap. 15^ 



Magna ^harta. Cap. i^#. 



* Regfft.77. 

T. N. B. 66. 
Braft. I. 3. f. 

' Regift. 83. 
a68. F. N. B. 
2.4^. 258. Brad. 
1. 3. f. 154. 
*» W. 1. c. 29. 
Gloc. cap. 9. 

« Mirror, c. i.fi. 
5. cap. 2. ^ 13. 
cap. 5. § I, 2. 
FleU, 1. 2. C.I 2. 
Ocham, cap. 
quid fponte of- 
t>rentibus F. N. 
B. 96/ 
. f*S E. 3. irt. 

••S I n. 23. -^5 
£< E.3. n.19. 

^ 1 51 E. 3. 
^ jn.58.5H. 
V.4. nu. 32. 
ao R. 2. finrt 
J 34. 34 H. 6. 
38. 2E.3.C. 10. 

1 £. 4. cap. I. 
a6 H. 8. cap. 3. 
a7H.8. cap. ix. 

•[56] 

a E. 3. c. 8 
14 E. 3. c. 14. 
ao E. 3. I, 2. 
II R. 2. cap. II. 
Rot.»'arl.2R.2. 
nu. 51. 
Rot. Pari. 

2 H. 4. nu. 64. 
Regifr. 186. 

I £. 3. (• 25. 
a E. 3. 3. 
J4 £. 3. 
tit. Jour. 24. 



Vi, 



common pleas, or efcheqiler, for any ofRccr or privilcdged perfon 
there ; tipon which writ the eao'ler ftitfft rctourne, by whom he wa^ 
committed, and the caufe of his imprifonmcnt, and if it appeareth 
that his impHfonment be jud, and la^i^full, he (hall be remaundeJ 
to the former goaler, bat if it (hall appcare to the court, that he 
was imprifoned agj^inft the law of' the land, they ooght by force of* 
this flatuce to deliver him : if it be dgrabtfiill and under confidera- 
lion, he may be bailed. 

In 5 £. 4. coram rege Rot. 143. John Keafars Cafe/ a notabld 
record and too 'totg here to be recited. 

JoEliz. Rot. Leas cafe. 

In I & 2 Eliz. Dier. 175. Scrot?s cafe. 

In 18 Eliz. Dier. 175. Roland Hynds cafe in mdrgine. 

4. He may have an adion of falfe imprifonmcnt, 10 H. 7. foL 
i*], bot it is ctftred in the court of common pleas Mich. 11 H. 7. 
Rot. 327. Hilarie Warners cafe, and it appeareth by the record, 
tnat judgement was given for the p!aintife : a! recdlrd worthy of 
dbfervation. 

. ^ He may have a writ de homine repUgiando. 
'idc Marlcbridge, cap. S. 

6. * He might by the common-law have had a writ // ddioy it 
Ata, stt you may fee before, cap. 26. but that was taken away by 
flatute, but now is revived againe by the flatute of 42 £. 3. cap. i. 
as ther6 it alfo appeareth. It is faid in * W. 2. Sed ne bujt^rmdi 
apteUatiy 'vel indiSiati diu deiineantur in prl/otta, haheat hreve de odio 
it atioy Jicut in Magna Chart a, et aliis ftatutis di£l* eft ; and by the 
faid afl of ifi £. 3. all ilatirtes made againlt Magna Charta aic 
repealed. 

(9) Nulli *vendemus, ^f.] « This is fpokenin the perfon of the 
king, who in judgement of law, ii> all bis courts of julHce is prefent, 
and repeating thefe words, nulli 'vendemus, t^c, 

Ata therefore, every fubjcft of this realmc, for injury done to' 
him in ^wt/j, terrisy *uel perjona^ by any other fuBjeft, be he ecclc- 
iiaAicall,or temporalt, free, *or bond, man, or woman, old, or young, 
or be he outlawed, excommunicated, or any other without excep- 
tion, may take his remedy by the courfe of the law, and have 
juftice* and right for the injury done to him, freely without fale,- 
fnlly without any denialUaird fpeedily without delay. 

Hereby it appeareth, that juiHcc mud have three qualities, \t 
mud helJkray quia nihil ini^nins njenali juftitia\ f Una ^ quia jufiiti^ 
non debet clandicare ; it celerisy quia dilatio eft qu4tdam negation and 
th^n it is both judice and right. 

(>0) Nulli h^sgabitHus, ant differemuty Wr.] Thefe words have 
beene excellently expounded by latter a£ls of parliament, that by no* 
meanes common right, or common law (hould be didurbed, or de- 
layedy no, ♦hptJgh-it.bc commanded under the great fe&Ie, or privie 
feale, order, writ, letters, mefiage, or commandement whatfoever, 
cither from the king, or any other, and thai the judices (hall pro- 
ceede, as ii no fuch writs, letters, order, meffage, or other coiA- 
mandement were come to th^m. Judicium ndditum per de/aUutm 
aftirmatury non obftante brtnjt regis de prorcgaticne jfudicii. 

That the common lawcs ot the realme diould by no atranes be 
delayed, for the law is the fured fandluary, that a man can lake^ 
and the dronged fortrciTe to protect the weakedofall; Uxifttu* 
tiJfimacaJfiSyZXi^fitb clypeo legis nemo dccifitur : but the king may 

flay 
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ftay his ownc faite, as a capias fro fm, for the king may refpite his i8 E. 3- 47- 

^e and the like. 39 E. 3. 7^ L- 

AH protedtons that are not legally which s^pp^re not in the paiih^^^H.^. 

Regiller, nor warranted by our bouks, are cxprefsiy againft this coram regc* 

branch, nulii differtmus ; as a proteflion under the great feale granted Rot. 16. War- 

to any man, dire^ed to the fherifes, &c. and commanding theoii ^^^' ^^- P-^*^*- 

inat they (hall not arreft him, during a cer'taine time at any other ^ JH 'l*^* ^^' 

mans faite, which hath words in it, per fnerd^afi'vam no/^ram, quam g h, 6.^50. b. 

hQlumtts ejfe arguindam\ yet fuch protedlions have beene argued by Foriefc. cap. 51. 

the judges, according to their oath and duty, and adjudged to be F- N. B. 237. 

void: as Mich, ii H. ^. Rot. 124. a prote£^ion graunted to *4o- " H. 4. 

Holmes a vintner of London, his fadors, fervants and deputies, qu»rVimp^i6r 

&c. r^folved to be againft law, Paf'ch. 7 H. 8. Rot. 66. fuch a pro- Mich, n H. 7/ 

tt^on difallowedy and the fherife amerced for not executing the Rot. 124. ia 

writ. Michi 13 & 14 Eliz. in Hitchcocks cafe» and many other of <=f>"»' ^^"c. . 

latter time : and there is a notable • record of auncient time in 22 £. E'jf ^5 J ?* ^* 

1 . John de Merfhalls cafe, non pertinet ad vtcecomhem de protidione ^^^^^ 

regis^judicaret imo ad curiam, Mich. 13. ft 14. 

( 1 1 ) Juftitiam vel return.] Wee (hall not fell, deny, ot delay juf- Eii«. in com. 

ticc and right. Juftitiam *vii feSum, neither the end, which is juf- ***"j^- Hjtch- 

licc, ndr the meahe, whereby we mav attalne to the end, and that ^^^*^ ; ** 

• i.-A ** **• 4- s7» 

u the la^. - 3^ H. 6, 3!' 

keSam^ right, is taken hercfor law, in the fame fenfe thatyuj, • Pif. ^^ E. i. 
often is fo called, i. Becaufe it is the right line, whereby juftice Rot- 3^- ^oxnm 
4iftributative is euided, and dire£led, and therefore all the commif- ^^ ^^^^' 
fions of oier, andtermincr, of goale delivery, of the peace, &c. have j £ '* "3^' '' 
this c1aare,y2i^2rr/ quod ad juftitiam pertinet, ficundum legem, and con» 2. E. 3. cap! 8. 
fititudinem Angli^^ that isi to doe juftice and right, according to the 7 H. 4. cap. 14. 
rale of the law and cuftome of England; and that which is called < H. 4. cap. z. 
common rieht in 2 E. 3. is called common law, in 14 E. 3. &c. and * 2' ^ ^'*^* \* 
^a this fcnie it is taken, wjiere it is fald, ita qd.ftet re&^in turiai i. 1 h] ^ "p. r. 
le^ in curia* i. The law is called re&um» becaufe it difcovereth. See the z. part of 
that which is tort, crooked, or wrong, for as right fignifieth law, fo thelnftitut. fea. 
tort, crooked or wrong, fignifieth injurie, and injuria eft contra jus , *34- . - . ^^ 
againft right: repalinea eft index fui.et oSiiqui, hereby the crooked ^iliVuJ*^ 
cord of that, which is called diicretion, appeareth to be unlawfully 
unlefle you take it, as it ought to be, di/cretio eft dijcemert per legem, 
quid fit juftum, 3. It is called right, becaufe it is the bell birth- 
lighi the fubjeft hath, for thereby his goods, lands, wife^ children, 
his body, life, honor, and eilimation are protedled from injurv, and 
wrong: major bareditas ttenit unicuiq; noftrum a jure, et legihus, ckerou 
quam a parent thus, 

4. LaHly, rtSum is fometimc taken for the rigtit it felfe, that a 
man hath by law to land : as when wee fay there lieth hreve de re^Io, [ 57 1 

in fo much that foineold readers h&ve fuppofed, thsit return in thii 
chapter, fhould be underllood of a writ of right, for which at this 
day no fine in the hamper is paid. As the goTdfiner will not out of 
the dufl, threds, or fhreds of gold, let pafife the lea({ crum, in refpe£l 
of the excellency of the me tall: fo ought not the learned reader to 
let pafle any fy liable of; this law, in refpefl of the eXceileQcy of the 
jnatten 
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CAP. XXX. 

/j Ml^E S metcatores ( I ), ntfi puh^ f\^^ merchants (if they were not 

^ lid aniea prohibit! fuerinty ha-^ ^^ openly prohibited betorc) (hall 

beantfalvumetfecurumcondu^fumyexire have their (afe and fure conduct: to 

deAnglia^ et venire in Angiutm^et mO" depart out of England, to come into 

rariy et ire per AngUam^ tarn per ter- England^ to tarry in, a^id go through 

ramf quain per aquanu, eid emendum^ England, as well by land as by water, 

velvendendum^ fine omnibus malistolne" to buy and fell without any manner 

tis (2) per antiques et reSlas confue^ of evil tolts, by the^old and rightful 

tudihes (3^ praterquam in tempore cuftoms, except in time of war. And 

guet r4Si Etfifint de terra contra nos if they be of a land making war againft 

guerrina^ et tales inveniantur in terra us, and be found in our reahn at the 

ftofira inprincipio guerra^attachientur beginiting of the wars, they fhall be 

fine dampno corporum fuoriwi^ vel re* attached without harm of body or 

rum^ donee fciaiur a nobisy vel>a capi-- goods, untill it be known unto us, oj^ 

tali jufiltiario nofiroy quomodo merca* our chief juftice, how our merchants 

tores terra nofira traSiantur^ qui tunc be intreated there in the land making 

inveniantur in terra ilia contra nos war againft us } and if our merchants 

guerrina. Et ft noftri falvi fint ibi^ be well intreated there, theirs (hall be 

alii jaivifint in terra noftra. likewife with us. 

(\% Rep. 33. 2 Roll. ti5« X Buldr. 134. 9 Ed* j. ftat. i. c. x. 14 Ed. 3. fiat. x« c »• 15 Ed* 
3. itac. 4. c. ». 2 R. 2. ftat. z. c. 1. IX R. 2. c 7.) 

(i) Omnes mercatores.] This chapter concemeth merchant 
ilrangers. 

Firft it is to be confidered, what the auncient lawes, before this 

ilatute, were concerning this matter. 

Mirror, cap. X. By the auncient kings (amongft whom king Alfred was one) de* 

% 3. fendufuit que md merchant alie ne hantafi Angleterre forfqiu aux J^f aires, 

ne que nul demurraft in la terre oufier /p, jours. Mercateru nayigia, 'uei 

Int. leges Ethel, inimicorum quUcmy quacunq\ ex alto (nullis ja^ata tempeftatibus ) in 

cap. 2. portum aliquem innjeheniuri tranquilla pace fruuntor ; qidn etiamfi maris 

uSia flu£iibus ad demicilium aliquod iUuftre, ac pacts beneficio donatum 

na*vis appulerit inimical atqi iftuc naufa confugerint^ ipfi et res ilkrusn 

smnes augufta pace potiunior^ 

2. It is to be feene what this ftatute hath provided. ^ 

1. That before this datute, merchant Grangers might be pnb* 
liquely prohibited, publice prohibeantur. ^ And this prohibition is 
intendable of merchant ftrangers in amitie, for this aft provideth 
afterward for merchant ftrangers enemies; and therefore the pro- 
hibition intended by this a6W muft be by the common or pubhque 
cbuncell of the realme, that is, by ad of parliament, for that it con- 
cerneth the whole realme, and is implyed by this word (pub* 
lice.) 

2. That all merchant ftrangers in amity (except fuch as be (b 
publiquel^ prohibited) ftiall have fafe and fure conduft in 7 things. 
I. Todepart out of England. 2. To come into England. 3. To 
tarry here. 4. To goe in and through England^ as well by land 

as 
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ai by water. 5. To hny and to fell. 6. Without any iBann«- of 
evill tolles^ 7. By the ol^ and rightful! cuilomes. 

Now tonchine merchant ftrangers, whofe foveraigne is in warre 
with the king of England. 

7'here isan •xeeptioa* and provifion for fach, as be found in the 
realme at the beginning of the warre, they fhali be attached with 
apriviledre, and limitation, viz. without harme of body, or goods, 
with this limitation, untill it be knowne to us, or our chiefe jt^ilice 
(that is our guardien, or keeper of the real me in our abfence) how 
oar merchants there in the land in warre with us ihall be intreated, 
and if our merchants be well intreated tl^ere, theirs (hall be likewife 
with us, and this 'is Jus Ullu Et in rtpublica maxim confer^anda funt 
jwra bdii. 

But for (iich merchant Grangers as come into the realme after the 
warre . beginne, they may be dealt withall as open enemies: and 
yet of auncient time three men had priviiedge granted rhem in 
time of warre, CUricus, agricola^ et mercat^r, umfort belli, Vt 
$retq\ cciatycommutet^pacefruuntur^ 

» The end of this chapter was for advancement of trade, and 
Craffique ; the meanes for the well uiing, and iritreating of me chant 
Ura^gers in all the particulars aforeiaid, is a matter of great n?o- 
ment, as appeareth by many other atts* of parliament, for as they be 
^{^ here, 10 our merchants (ball be dealt wichail in other coun- 
Ifies. 

(a) Malatolnita,'\ ^ Evill tolles. 

This word tolnetum^ and leloniumy and thtolonium are all one, and 
doe fignify in a general! fenfe, any manner of cuftome, fubfidie, 
preftation, impoiition, or fumme of mony demanded for exporting, 
or importing of any wares, or merchandizes, to be taken of the 
buyer. In fa^th theie fenfes it is here taken of feverall kind of tollt s : 
more ihall be faid hereof, in the expofition of the flatutes of W. i. 
and W. 9. In the meane time fee John Webbes cafe, lib. 8. 
/oi. 46, 

* They are called mala tolneta^ when the thin^ demanded for 
wares or merchandizes, doe fo burden the commodity, as the mer- 
:Chant cannot have a convenient gaine by trading therewith, and 
thereby the trade it felfe is loft or hindered. And in divers flatutes 
inaJii9ut for makm, or maliteut is a French word, and fignifieth an 
nnjnft exadion. 

Now this ad after it hath dealt privative1y,/iv^ omnibus maUs toU 
Mtist it goeth on for inore furety affirmatively. 

(5) Per uniiquas etndas ctm/u^udiues,'] That is, by auncient and 
right duties, due by auncient and lawfull cudome^ which hath been 
the auncient policy of the realme to encourage merchants ftrangers, 
they have a fpeedy recovery for their debts and other duties, &c. 
fer legem mtrcator^\ ^hi^ is a part of the common law. 

X^is word cen/uetudoy hath m law divers (igniitcations. |. For 
the common law, as ctmfuetudo Anglia, 2. For flatute law, as conr 
tra confitetuJinpn communi cgncilio regnie^it. 3.' For particular cuf- 
tomes, as gavelkind, borough Epgiiih, and the like. 4. For rei^u 
fervices, &9, due tq the lord, as confuetudines ft fer^vitia. 5. For 
coftomesy tributes, or impoiitions^ as Je novis con/uetudinibus le^atis 
fxr regw^fi've in terras fi've in aqua,^ 6. Subfidie^, or cullomcrs 
granted by common confent, that is, by authority of parliament, 
fn ^n^fuiiicp, 4nd tbefe be antiqua, et rA?«f con/uetudints intended 
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by t'lis «ft, this agreeth with that, which hath been faid before in 
the end of the expofition upoti the eight chapter. 

Hereby it appcareth that the kin^ cannot fet any new impolt 
upon the merchant, and therefore this afi provideth hot" only af- 
^rc^nil'^"'* firmativcly, v\z.perantiqHas, et re3as confuttudinesy but privately aJfo, 
\t E^i/for this -^^^ omnibus malts toUetis, within which words new impofitiors aril 
word inipofuion, incluJed, and are here called ;Wtf tolneta, as oppohce to ancient 
and from whom and rightful! cuflomes, or fublidics graunted by authority of par- 
it came, liamcnt. 

pier, 31 H. 8. And where fome have fuppofcd, that there was a cuftom due to the 

i^Kl'z^Di ^*' ^^"^ ^^ ^^^ common law, as well of the ftranger, as of the Knglifh; 

165. '' "^'^* called antiqua cufiuma, viz. for wools, wooll-fells, and leather, that xi 

to fay, for tvtry fack of wooll containing 26 Hone, and ever)' ftonq 

[ 59 j j^ pound, vj. s. viij. d. and for a laft of leather, xiij. s. iiij. d. Cer- 

tam it is, that thofe cuftomes had their beginning by common con- 

fent by aft of parliament, for king E. i. by his letters patents le- 

Bot. Ptf. 3, 1, citethr cum pralati^ ma^ffotes, et tota communitas quondam no<vam con^ 

I. m. I. rot. fi- fuetuduum nobis et beeredibus noftris de lanis, pellibus, et ecriiSfViz. dr 

ftj^Mch a6E facco lana dimid* marc* de y:ioi pttiibus dimtd' marc^^ et deiaftoctrii 

1. int* rcjorn. ' *'"• ^» '''^« ^' ^'^- Herein foure things are to be obferved. i. That 

brevium. ex pee. thefe cu Homes had their creation by authority of parlianient, and 

remcm. The- were not by the common law, appearing by tnefe words, quandam 

faur inScac, nwcun con/uetudi^em, fo as it was new, and not old. 2. Tnat this 

new cudome wa^ graunted to king £dw. i. proved by this word 

nobis, 5. That it was graunted at the parliament holden 3 £^ i .' 

commonly called W. i . (though the record thereof cannot be found ) 

for the faid patent bears date ip. Nov. anno 3 E. r. which was 

neare the ending of that yeare, and the parliament was holden in 

Clau/o'Fafcb. before. 4. That here ro/i/i^M/if (ignifietK a cuftome, 

or fubfidie graunted by common confent by parliament, and in thsc 

fenfe it is here taken,'and likewife in the Hatute of 5f H. yftatt^^ 

Kot. Pat, anno turn de fcaccario^ for in 48 H* 3: proclamation was made, contrtt 

4S H. 3. a tejTgo. fuggerentes, l^c. Regem <velle exigere tallagia incon/uita^ et introducerig 

extranesSf ' ' 

Anno 25 F. !.• And herewith agreeth the aft of parliament commonly called 

See more »n the co^rmatitnes cart arum (which is but ait ej^plahaiion of this branchi 

S»t^ftatute of Magna CbartaJ wherein it is enafted, that for no occafion any* 

lude, talks, or takings (ball be taken by the king, or hib heires, but 

by the common afient of the realme, faving the auncient aides, and 

takings due and ac^uflomed. 

Hot, Parliam. And whereas the moil of the whole comminalty of the realmc 

'3 "• 4' ""• i'« finde themfelycs hardly grieved of the maletout (or ill toll) of woolls» 

iraunted w?h a ^^^ ** *® ^^^^ ®^ ^^^''^ ^^^ of wooll 40. s^ and prayed the faid king 

l^ein charge of to releafe the fame, thereupon the faid king did releafe the fame, 

thr fubjed, is a- and gn^nnted further for him and his heires, that no fuch thing* 

gainft 4)11 aft of (hould be taken without their common affent, and their good will^ 

ti I ' *hoe°^ ^"^ ^^ ^^^^ ^^ ^^^^ ** ^ faving,y2Hrw a nous, it wus beires la cuftume 

tfte* foliqwJD''. ^^ lajnes^ fealXi et quiurss a'v/mt grant e per la cof/tminaltie a^vandit^i 

So as this ad of parliament proveth tliat the faidcuftome of vj. s. 

viij. d. for wooll, and xiij, s. iiij. d, for leather was graunted by 

parliament. . , . 

Anno 34 1, f . £y (1^ ftatute de tcdlagto won concedendo (which is but an expla* 

r* T'V'l^w. nation of tl»is branch of the ftatat« oi Magna CbartaJ it is provided 5 

txporitlOnOl this ,T ,1 ff . r .f. 1 t I ^ • ■ .» 

iatofic* Nullum taUagtum vel auxthumper nos nnl haredes noftros in regno koftra 

fonatwr^euleveturJ^Hi v^hl^ateei aj/enfu arcbiepi/copors^^ epijprim, cc^ 

mi(um$ 
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mitamy baromtm^ miItfum,Surgen/tum, et aliorum liberorum comtt* de regn§ 
0ofir9\ fo as £• 1. in conduiion added the cffedof theclaufe con- 
^mlng this inatiei% which in Lis exemplification he had omitted out 
of Magna Charia^ 

Sec caf. itintris de novU con/uitudinihus k'vqtis in regno* five in Cap, Itincrisj 
ttrra, Jtv* in aqua, l^c. where CQujuftudines are take a for cuf- 
toxnesr 

Upon grant to merchant ftrang^rs of divers priviledges, liberiies. Rot chartanir^, 
and imnitfnities they graunied to the king and his heirs, de quohbet Z} E* «• nu.44« 
faiC9 lame ^od. de increment ultra cujlumam antiquam dimid* marc* ^^*fta Mcrcat^ 
qtf^ friusfuerit ptrfiiuta it fie pro lafio corforum dinfid* tnarc\ et de "*^ 
trejlentis pellibus lanatis spd, ultra cerium illud, quod et antiqua cufr 
tuma fuirit prius datum. Note here the puilome which was grauntcd 
3 IL. |. is here calied A/r//^«ii cuftuma^ and this new cui^Qme is callr 
cdncua cuftuma^ and fometime the one is called magna cuftuma, and 
jhe other parva cuftuma. 

z. Here it appeareth that merchants Grangers paid t)ie former 
jCQilome, 

Mgr^over by that charter, poundage of three pence upon the 
poutid was graunted to the kin-r, and his heires by the merchant 
Grangers, et dequolibet wini nomine cujium^t duos folidos, iSc. and 
;this at this day is called butlerage, and is paid onely by merchant 
ilranger$; but prifa e is paid by the £ngUfli onely, except the 
citizens of London, and this is an auncient duty : for I finde it Rot. Pat, a^no 
^counted f ^r in the r^ignc of H. 3. by the kings butler, and is 40 H. 5/ 
called certa prifay whiph at the firft was graunted m lieu and fatis. [ ^^ 1 

fidtion of purveyance for wines. And lailly, by that charter it v^ 
j^raonted, quod nulla exa£iio, pri/ay W prajatiot out aiiquod aliud pleta, lib. ^* 
enus Juter per/onas mercatorum alienor urn pradiff, feu bona eoruii» ca.ai. 
dem aliquatenus imponeuur contra fomf am exprejfam fuperius concejjam : 
$0 as no impoiition can be fet without aJTent of parl^i^ent upoa 
any fttanger. 

It was ordered and refolve^ by divers prel4tes, earls, and barons, Rotf ordlnat'o^ 
by force of the kings commiflion, that no new cuftoipes could he "um- anno 5 ](• 
levied, nor auncient increafed, without authority of parliament, >• ia Scaccai io| 
for that fhould be ag^infl the great charter, anno 6 £. 3. Rq$. 
Parli4fneiif, nu. 4. tl^at no tallage ihall be afTeJTed but in fuch man- 
ner as it hath been in time of his aunceHors, and as it ought tp bf » 
and difannuU all others. 

In aitno 1 1 £.3. it was n^ade felony to carry ivooll out of the 1 1 S^ 3. cap. t. 
realme, the ei^d whereof was, that our wool! (hould bee draped into Rot. pari. 13 E, 
cloth. But the yn^ wantjng ma^e this ufe qf this ad: in the 3*"»*' "• 'j; 
12 and 13 years ot his raignc he mfuie difpenfafions of that e "^n^*! a!* 
ftatute in coniideration of money paid : but that ftatute livpd npt cc,ice. 
Jong. In 13 £. 3. a great impofition was fet upon woolls,and it i^^t. alinance. 
IS called a great wfong^ cum populus regni noftri 'X^ariis oneribus, fal' 12 E. 3. memb^ 
fagiis, et impofitionibus haSlenas pragrakietur, quod doUntes referimus, 2*2. in dorf^ 
^od there doth excufe himfelfe. 

Note here is the word impofitiones firll ufed» impqfed t^y 
^ny king, in any recor^ tha( I have pt^fi^rved, 4Qd doe lemem*. 
l>er. 

Anm 14 E. 3. cap. 21. A fubfidie graunted to the king of i4E*3-^«P-f^ 
ivooll, wooifells, and leather, &c. by parliament^ for ,a certain 
time U) refpe^ qf th^ warres, for which thf king graui\te;h| that 
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ibiiieoi, 191. 

Ron par. anno 
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taine. 



Rot. Pari. 8 H. 
§. nu. 29. U 
Rot. Pai.2SH. 
I. nu. 35. 

Rot. pari. 3 H. 
5.11U. jo.Scac.2. 



After that time, he nor his heires wouldl take more then the okl 
cu&ome. 

After this time ended, the king entred into a new device to g^ 
money, viz. that by agreement and confent of the merchants, thci 
king was to havc^4cs. of a fack of wooll, Sec, but hereof the com<-) 
mons (that ih troth were to bearethe burden, for the merchant will 
not be the lofer) complained in parliament, for that the graunt oi 
the merchants ^id not biode the comi&ions, and that the cuftome 
might be taken according to the old order, which in the en<f 
was graunted^ and that no' graunt (hould be ijiade but by parlia-[ 
ment. 

No charge (hall be levied of the people, if it were not graunted 
in parliament. 

In 21 £. 3. by authority of parliament, a cuftome was graunted 
of cloth, for that the wooU was for the mod part converted into, 
cloth, which you may fee in Orig. Scaccar. 24 E. 3. Rot. 13. 

By the ftatute of 27 E. 3, cap. 4. in print, a lubfidie of every 
cloth to take of the feller (over the cuftomes thereof due, that is, 
fuch as then endured for a time, ard were graunted by parlia:-' 
ment) that is to fay, of every cloth of affife, wherein there is no 
grain,' 4. d. &c. 

And here ivis worthy of obfcrvation, that there were two caufes of 
the making of this ftatute. i. For that for cloth no culiome wai 
due other then by the aft of 21 E. 3. 2. For that wool) being coit- 
verted toamanufafture,and made ioio cloth, the ancient cuftome 
of Jimid. mark for a fack of wool was not by law payable, becaufe. 
the wooil was turned into another kinde, albeit the clotli was 
made of the wooll; and this dotii notably appea re by the records of 
the exchcquej;, one of them in the lame yearethat the adl of 27 E. 
3. was made. 

Ac jam magna pars lana di£li regni noftri eodem regno pannificetur^ 
de qua cuftvmu ah qua nnbis non efi Joluta\ and there it appeareth that* 
that was the caule, of giving to the king a lubfidie for cloth by 
the fjiid aft of parliament, of 27 E. 3. And yet if m any cale 
the king by his prerogative might have fet an^ impohtion^ 
he might have fei in that cafe, becaufe as it appeareth by the record 
by making of cloth hee loll the cuftome of wopll. 

Rot. parliam. 45 £. 3. No impofition or charge. &c. ihall be^ 
fet without aifent of parliament. 

50 E. 3. Richard Lions, a merchant of London puniihed for. 
procuring new imppfitions, and fo was the lord Laiimer, the king« 
chamberlaine. And in the fame parliament, nu. 163. upon com* 
plaint that new impofitions were fet, the king in parliament af« 
fented that tlie ancient cuftome (hould be holden, and no new im* 
pofttion fet. 

In the raigne of E. 3. the black prince of Wales having AquitainB 
granted to him.^id lay an impofition of fuage or focage, afoco^ 
upon the fubjeds of that dukedome, viz. a Jhiiling for every fire' 
called harth filver, which was of fo great difcoQtentment,and odious 
to them, as it made them to revolt. 

And no king fince this time impofed by pretext of any preroga- 
tive, any charge upon marchandifes imported into, or exported out; 
of this realme, untill queen Maries time. See the ftatute of 1 1 R«' 
2. cap. 9. & Rot.. Parliament. 8 H. 6. num. 29* ' 

And in 3 H. 5. the fabfidie .of tonnage and poundage wm 

graunted^ 
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graanted to king H. 5. daring his life, in refpeft of the rcco- SamiJie 
fcry of his right in France (^hich was the firft graunt for life' of '^j>«rth p»rt«f 
thatkindi) yet therein was a prwifo, thatthe^ king (hould not make «! ot tKc Wgk 
a graqnt thereof to any perfon, nor that v (hould be any precedent court of parufT 
for the like to be done to other kings afterwards; but yet all the menc, morexif 
kings after bim have had it for life, k) forcible is once a precedent *« fubfidyof 
ixcd in the crown, adde what pronjtjo you will. tuanage. 

And this graunt by parliament of the fubf^dy of tunnage and 
poundage to the king is an argument, that the king takii^g it of 
the gift of the fubje£t had no power to iropofe it himfclfe. 

The lords and commons cannot he charged \yith any thing for the R<>** PaHiam. 
defence of the realme, for Ae fafegua, d of the fea, &c. unleffe it be 'S W* 4* n«>. «•» 
by their will in parliament, that is, in the graunt pf a fubfidy, wherc- 
unto the king allented. 

N»n poteft rexfubditum rf^itentem ontrari impofithmbus^ Fortcfc c, 9* Jb 

King Philip and queen Mary, graunted by letters patents to the **• 
niajor^ bayliffes, and burgeiles of Southampton, and their fuccefTors, 
that no wiiies called Malmefeyes to be imported into this realme by 
any denizen, or alien, (hould be difcharged or landed at any other 
place within this realme, but oneiy at the faid town and port of 
Southampton, with a prohibition, that none (hould doe to the con- 
trary upon pain to pay treble cuftome to the king and queen, &c. 
And for that Anthony Donate, Thomas Frederico, and other mer- ^nf commonk 
chant rtrangers bought divers buts of Malmefey, &c. and landed if .""^""^no S« 
them at Goore, and in Kent, Gilbert Gerard the attourney general!, ^YizIkqutu 
informed in the exchequer, againft the faid merchant ftrangers for * / * 
the iaid treble cuftome, &c. ■ Upon which information, a? to the 
iaid treble cuftome, the faid Anthony Donat demurred in la>Y, 
ic, An^ this cafe was argued in the exchequer chamber by 
^oun(ell learned on both iides, and. upon conference had, two 
points wei-e refblyed by all the judges, i. That the graunt made Mag.Charta,c*, 




A$ It appearethby the report of the lord Dier under his hand (which of the ftap!% 
I have in my puftody.) But after by a6t of parliament, in anno »R-». cap-fn 
; Eliz. the faid charter is eftablifked as to. merchant ftrangers onely, 
butnot againft fubjedls. 

And where impofts, or impoiitions, be generally named in divers at H. 6. cap. 
ads of parliament, the iame are to be intended of lawfull impo- '^- '4 W. S. cv 
fitiens, as of tunnage, and poundage, or other fubfidies impofed ^'jVc ca.^x?*' 
ty parliament, but none of thofe afts or any other doe eive the jjaciciid.'' 
king power at his pleafure to impofe. See the firft part ofthe In- 
iitDtes,fca.97. 

It is then detnaund€;d, by what law cuftome is paid for kerfeye^ 'afdccretiia 
whites, plaine, ftraits, and other new draperies, made of wooll ; for it ^^"* ^k^Et 
appeareth by adls of • parliament, and common experience, that all j^l^j,* \^ ^^ 
iaefe pay cnftome to the king. To this it is anfwered, that a proppr- 33 eDx, mIc. ja 
tionable fubddy, or cuftome is paid for them within the equity of & 4oElif. 
the faid ftatute of 27 E. 5. cap. ^. and likewife a proportionable ^ [ ^^ J 
ilnage is alfo due for them by that'ad. 

Hil. & Pafch. anno % Jacobi regis, great qoeftions were moved, 
whether fri{ad6es, bayes, northern cottons, northern dozens, cloth- 
fa(h, durances, perpetuanoes, tuft-mocadoes, fackcloth, fuftians^ 
tir^jrftcds^ftq|fes tna^die of worfted yar^fj &c. werp witliin the ^d a6l 
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pfi/ E. 3. as concerning the fubfidy^ and alnage : and if they were 
not, whether the king by his prerogative might not impofe a rea- 
fonable fubfidy, or cuflome upon them proportionably to the cloth 
mentioned, in the flatuie of 27 £. }. And this being quefiioned 
before the lords of the councell, they wrote to the judges to be 
certified what the law^ was in thefe cafes> who upon mature delibo- 
ration, the 24 of June 1605, refolved, and fo certified the lords 
by their letters under all their hands, that all frifadoes, bayes, nor* 
thern dozens, northern cottons^ cloth- ra(h, and other new drapery 
made wholly of wooil, of what new name foever made, as new dra- 
pery for the ufe of mans body, are to yeeld fubfidy, and alnage ac- 
cording to the ilatute of ^7 £.3. and within the ofiice of the aui^- 
cient dnager, as may appeare by feverall decrees in that behalf'e (a 
the exchequer, in the time of the late queen: but as touching fuflians^ 
canvas, and fuch like made meerly of other fiuffe then wooli, or 
peine but mixed with wooll, it was refolved by all the judges, th^t 
no charge could be impofed for the fearph ormeafuring thereof but 
^at all fuch letters patents fo made are voyd, as m^y appeare by a 
record of 1 1 H. 4. wherein the realbn of the j^dgement is particq- 
larly recited, which theji^dges thought good ii| tiieir letters to fe( 
4owne as folioweth. 

King H. 4. eraunted the meafuring of woollen cloth, and canvas^ 
that (hould be brought to London, tq be fold by any (Iranger qr 
denizen (except hp were free ^^ London) taking an ob^ot every 
whole p^ece of cloth fo meafured of the feller, and one other ob. of 
the buyer, and fo after that rate for a greater or lefTer quantity, an^ 
one penny for the meafuring of an C. ells cf canvas of the feller, and 
fo mucil more of the buyer; and though it were averred that two 
other had enjoyed the^ fame office before with the like fees, vi:^. 
jDne Shearing by the fame kings graunt, and one Clithew before by 
^he graunt of R. 2. (and the truth was, Robert Pooley in 5 £. j. 
and JohnMareis, in 25 £. ^. had likewife enjoyed the fame) y^t 
amongft other reafons of the (aid judgement, it was fet downe, anjl 
adjudged that the former pofTettion vva:> by extortion, cohertion^ and 
without right, ^nd that the faid letters patents were in onerafionem^ 
epprejffionem, et depauftrationem fuhditorum domini regis, Uc. et non in 
enundationem ejitfdem popuU\ and therefore the faid letters patents 
were voyd. 4nd as touching the narrow new fluffe made in Nor-^ 
wich, and other places of worded yarn, it was refolved that it w:^ 
not grauntable,' nor fit to be graunted, for there was never any 
alnage of Norwich wor^c^s* and for thefe ftuffcs, if after they 
be made, and tucked up fox fale by the makers (l^e^peof) they 
ihould be again opened to be viewed, and roeaf\ired, they wi{l 
not well fall into their old plights, &c«as by the faid letters it more 
at large appeareth, Thefe letters were openly read at the councel^ 
table, and well approved by the whple counqell, and the lords con\- 
manded the fanne to be kept in the council cheft to be a diredion 
for them to anAver fuitors in thefe cafes. 

But three judgeipepts in the exchequer have been cited for 
prck)fe, that the king hath pow^r to fet impofitions upon Qierchai^- 
dxzes exported, and imported* 

J. A judgement given in the exchequer in an information again(t 
Germane CioU for 40. s. fet by queen Mary upon every tun of win^^ 
of the growth of France to be brought into the realme. But th^ 
taf(^ Uiere was Ihisj the attOutncy generall informed* that where 



ftap. 30. Magna Charta* ^62 

king Philip and queen Mary by their proclamation 30 Martsi, 14 
the 4 and 5 yea^-es of their raigne, did will and ftraitly command* 
that tio wines of the growth of France, (honld bs brought into this 
realme, without fpeciall licence of the (aid king and queene, under T ^3 J 

paine of forfeiture of I'uch wine to the king and queene, cum^; rtta 
did* nupir rex et regtna de advi/amento conctliifui ud tunc ordinwuer 
et decre-verunt y quod qud^Uhet per/ona, qu4f in hoc "regnum Angli^ indu^ 
eeret buju/inodi *uina contra for mam proclamation is predict*, folvertt 
"pro quoiiiet dolio bujufmodi ^ini 4.0. s. *vocat impop. k5c. and that 
Gej-hian Cio', agamft the forme and effed of the faid proclamation; 
liad brought into the realme 338. tunnesof wines of the grox^thof 
I'rance, and had not paid 40 s. for each and every tunne: the de- 
fendant pleaded a licence from the faiJ king and queene, dated the 
9. of Decemb. anno i & 2, to bring into the realme 1 500. tunnes of 
wine, of the growth of Fraunce, in ftrangers bottoms, with a non 
e^aate of 2,ny law, l^icute^ or proclamation mads or to be Inade tcj 
the^jntrary, wheVeiipcn the demurrer was joyned. 

In this record thefe things are to be obfcrved,' firft that a procla- 
mation prohirthing importation of wines upon paine of forfeiture, 
Was againil law: for ic appearcth not, that any warre was betweenef 
the rea'mes. 2. The proclamation was niade oFpurpofe to fet an 
impoiition, for the 40s. is impf^fed updn them only> and uppnfuch 
as ibould bring in wines ag.iinil the faid proclamation, (o as the 
proclamation was the ground qf this information. 3. The king 
and queene by advice 0^ their ^ouijc^lU did order* and decree, ScCg 
and iheweth not how, or by what meanes this q^der and decree 
was made : the pleading of fuch a former licence fo infufficientl/ 
Iheweth, that it was by a^reenrent and confent, 

2. The executors of cuflomer Smith, were charged iij a fpeciall Midi. 3^*39 
information for receiving an impofttion of iii. s. iiii^ d. fet by Elix. in Scacc^. 
Queene Elizabeth, linder her privy fignet, upon every hundred "« ^ou 319. * 
weight of allome made within the dominions of the pope, and 
judgement in the excheauer was given aaainft them: the reafon of 

this judgement' was', for tliat duffomer Smith received the fame as 

doe to the queene, and the iiliie was joyned, quodpr^diffi extcutons 

non tencbantttr ad cpmputtfm, ^c. and tjie validit;^ of the impofition ' 

Was never queftioned« 

3. A judgement was given in the exchequer, for an impofipon in mcnuScacr 
fet upon currants, bat the conimon opinion was, that that judeenient car. inr« com. 
Was againft law, and divers cxprefle a£ls of parliament; and fd by ^^^ 4 Jfcofc, 
that which haph been faid, it doth inaaifeilly appeare. f°^' 3*- ;"_««\- 

To conclude this point, with two of the maxtmes of the common 5,^^ de Londoa 

law. I. Le common Uy ad tielment admeafure Us prerogatives le roy, mercat./PU 

qui ihc ne toUerontt ne prejudiceront U inheritance da/cun, the common ^oro* »3^' inth^ 

iaw hath fo admeafured the prerogatives of the king, that they ^ Barkley* 

ihould not take iway, nor prejudice the inheritance of any : and f ortcfc ftpe. 
the beft inheritance that the I'ubjed hath, is the law of the realmel 
k. Nihil tarn pYoprium ift imperii^ quam lejgihus 'vi'j^ere* 

Upon this chapter, as by the iaid particulars may appeare, this & E. 3. c 9. 

concia£ion is* neCefTarily gathered, that all monopolies con- 9 £• 3* c* >• 

iteming trade and traffique, are againft the liberty and irti- *5 £• J« «• »* 

^ome, declared and graunted by this great charter, and again ft *|iX*%iip,7, 

^iVers other Adls ofparliament^ which are good commentaries upon 6R.«. cap*t,* 

tbic chapter - , 3xH.7.<yi^ ^ 

***** T'C 
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Le poha dd e9ngi dil demurrer des tnircbanti aliens eft ijftnt interm 
pretaole^ que ceo nefoit in prejudice des villes, ne des merchants dan^ 
gliterrt, et il fiiemt/erements al roy et pUvyesfiU demurrant pluis que 
^Q jours. 

For the well intreating and ordering of merchant ftrangcri and 
denizens, and for • due imployment^ of their money upon the na- 
tive commodities of this realme, many ftatutes have beene madp 
fincc this great pharter, and have been excellently expounded in 
the raigne of queene Elizabeth, but th^t matter belongs not to this 
place. 
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CAP. XXXI. 



O/^Ji/i tenuerii de aliqua efcaeta^Ji^ut 
^ de honore JVallingfordy Notttng* 
Bolon. et de alii^ efcaetis ( i ) quafunf 
in manu no/Ira^ etjint baronia^ et obie^ 
rit bares ejusy mn det aliud reievium^ 
nee faciet nobis aliud /ervitium^ quam 
facer et baroni^Ji baronia ejfet in manu 
baronis^ et nos eodem mode fam t^nebi-^ 
musy quo baro earn tenuit. Niec nos 
eccaftone talis baronia^ vel efcaeta ha^ 
bebimus aliquam efcaetam^ vel cujio^ 
diamaliquorum nojtrorum hominum, nifi 
(k nobis alibi tenuerit in capite ill-: qi^i 
^enuit baroniam^ vel efcaetam iflam* 



IF any man hold of any cfchetc, as 
of the honour of Wallingford^ 
Nottingham, Boloin, or of any other 
efchetes which be in our hands, and are 
baronies, and die, his heir (hall give 
none other relief, hor do none other fcr^ 
vice to us, than he fhould to the baron, 
if it were in the baron's hand. And 
we in the fame wife fhall hold it as 
the baron held it j neither fliall we 
have, by occafion of any barony or 
efchetc, any efchete or keeping of 
fmy of bur men, unlefs he -th^t held 
the barony or efchece ptherwife held 
of us in chief.' 



(Bro. Liverjr, 5't. Bra. Tenureiy 57, 6t, 94, 90* 26 H. % pi. 3. % Inft. 14. Regift. 184. x Ed. 3^ 
p^U x,c, 13. I £d. 6.C. 4,) 

By this chapter it is declared, and ena6(ed, that if any man hold 
of any elcheate, as of any honour, or ofoth.ref^heats, which are 
baronies, and were in the kings hands; firfl, if he die, his heire 
being of full age, hisheire (hall give no other relic fe to the king 
then he did to the t)aron. :j. Nor doc none other fervice to the 
king, then he fhoald have done to tiie baron. 3. That the kingt 
, ihalT hold the honour or baronie as the barpn field it, that is> of fiicS 

cflate, and in fuch manner and forme, as the ^aron held it, 4. X^o 
Icing ihall not have by occafion of any barony, or efchqate, any ef- 
cheate but of lands holden of ft^ch baronie. j. Nor any wardfliipi 
of any pther lands then are holden hy knights fervice of fuch, 
baronie, unleffe he, which held of tl^ baronie, held alfo of the 
kipe by knights fervice in capite^ 

A^W this is meerely declaratory of the commoin law, and here il, 

appeareth that he that holdethof the king, mcfthold of the perfoo^ 

of the king, and not of any honor, barony, mannor or feigniory; 

|#e ^e lirft part and it appeareth farther in our books, that he that holdeth of th«i 

ff the Inftittttet, J^ing in chiefe,muft not only hold of the perfonof the king, but thig 

left. '|3» 47^ tenttre muft be created by the kin j, or fpmc pne 9f the progenitor^ 



Cip. 31. 



Magna Chirta. 



«4 



Or predecelTors kings of this realme» to defend his peHbn anl 
crowne, otherwife he (hall have no prerogative by reafon of it, for 
no prerogative can be annexed to a tenure created by a fubje^. 
Note here is not named the honour of Lane, wh'^ch was an auncienc 
honoar ever (ince the conqaeft> wiich £. 3. raifed to a count pala- 
tine, as in the 4. part of the Inftitiites, cap. Duch. of Lancailre ap- 
peareth. See 2S H. 6. i i.fet touts ksjufiices^ i E. 6. firo. trav. 53. 
Stamford Prerog. 29. b. 

(1) Di Mlsii ^cbeatis.] Some queftion hath been made ofthefe 
words, for fome have faid that thefe words are to be underftood of com- 
mon efcheats, as where the lord dieth without heire, or where he is 
atuinted of felony : but where the lord is attainted of high treafon, 
there the king hath the land by forfeiture of whomfoever the land is 
Md,and not in refpedof anv efcheate by reafon of any feigniorie: 
and therefore where William Riparave a Norman* Held lands in fee 
of the king, as of the honour of Peverell, and Riparave forfeited 
his /aid land for tieaibn, and the kin^ feifed it as his efcheate of Nor«- 
mandy, in this cafe the land fo fo-feited was no part of the honour* 
as it ihould have been, if it had come to the kin^, as a Common 
dcheate, for it cometh to the k^ng by reafon of hi^ perfon, and 
crowne, and therefore if he graunt it over. Sec the patentee fliall 
hold it of the king in chiefe, and not of the honour. And all this 
is to be agreed, but yet the tenants that held before of the honour 
by knights fervice, cannot hold of the king in chiefe. i . For that 
chey hold not of the perfon of the king, but of the honour. 2. Be- 
catdTe the tenure was not created by the king, or any of liio progeni- 
tors, as hath been faid. 

And ib doth Bradon, who wrote foone after the ftaCute, expound 
this great charter to extend to forfeiture of baronies for treafon, as 
of the Normans. 

And yet to make an end of all ambiguities and queftions, the 
Aatute of I E. 6* was made, which is, as the words be, a plain de- 
claration and refolution of the common law. Likewife the flatute 
of I E. 3. which provideth, that where the land, that is holden of 
the king, as of an honoar, is aliened without licence, no man fhall be 
thereby grieved, is alfo a declaration of the common law. 

By this chapter it appeareth, that a fubjcdl may have an 
honour* 



47 E*3.fti.Ri' 
paravea cafe. 
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Bracton) I* %» 
fol.S7. U^oH. 
S. tenoret. Br. 
44. 29 H* %, 
livery. 2S Br* 
36H.S. 
Dier 5S. 
I E. 6. cap. 4« 
I E. 3. cap. 13. 
See the i. part •/ 
the Inftittttes^ 
fea. I. 



CAP. XXXIL 



T^ULLUS liber homo det de ca^ 
^^ tero amplius alicuiy vel venuat 
[alicui'\ de terra Jua^ quam ut de re-' 
Jiduo terra fua ^ffit fufficienter fieri 
demine feodi fervtuum ei debitum^ quod 
pertinet ad feodum iUud. 



'Vr O freenian from henceforth (hall 
^ ^ give or fell any more of his land, 
but fo that of the refidue of the lands 
the lord of the fee may have the fer* 
vice due to him, which bclongeth to 
the fee. 



T/. 1. E. 1. coram rege. Ndt & Derb. a declaration made of this aft. Braft. I. 1. Brittoit foL 
SI Fkta. I. 3. cap. y Minw, c. 3. § ». Coftuaicr dc Norm. cap. jx6. ( x laft. 43, a. xS Ed. i. 
tat. X. c a.) 
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2 1. 3. c. II. 

See the ftatute of 
^^ empwrcs 



.. 1 Firft it IS to be feene* what the common law was before thii 
iatiite. 

z What is wrought by this flatttte, where the lands are holdeni 
6f the king. 

5 What this flatute hath provided in cale where lands are hol- 
ien of a fubjedl. ' 

Before this ftatutc, in cafe where the tenure wai of a common 

t^er/bn, the tenant might have made a feofment of a parcell of his 
enancv to hold of him, for the feigniory remained intire as ii 
was, and the lord might diilreine in the tenancy paravaile for his 
tent, and fervice ; but at the common law^ he could not have givea 
a part of his tenancy to be holden of the lord, for the tenant by this 
i& could not divide the feigniory of the lord which was intire, for , 
at the beginning the lord referved his feigniory out of the whole ' 
tenancy, and might diilreine in every part thereof for his feigniory, 
but if the tenant might have made a feofment of part to hold of the 
lord, then had he fecluded the lord of his liberty to diftreine for the 
Whole feigniory in every part thereof. 

At the common law the tenant might have made a feofment of 
the whole tenancy to be holden of the lord, for that was no preju- 
dice at all to the lord. ^ , 

• But in the kings cafe it was doubted, whether his tenant might 
have given part of the tenancy to hold of him^elfe, becaufe t*he land, 
and the profit that might come to the king thereby, wa^ removed 
farther oFfrom him> and the mefnalty was ever of leite value, then 
the land, and for that caufe the tenancy was called paravaile: 
*>and in 18 £. I. the kinganfwered to a petition in parliament, rex 
non 'uuh aliquem medium^ cffr. and this queflion remained after this 
ftatute about the fpace of 133. years, viz. till the ^ flatute of 34 £« 
3. was made, whereby it is provided, that alienations of lands made^ 
hy tenants, which held of H. j. or of other kings before him, to 
hold of thcmfelves, that the alienations (houfd Hand in force, favinj^ 
to (he king his prerogative of Che time of his great grandfather, his' 
father^ add his own, whereby it appeareth that this prerogative' 
to have a fine for alienation, ^ began in the raign of H. 3 . w^ich 
was by this a£t, and therefore he beginneth with H. 3. his gr^at 
grandfather. 

^ To tbe fecond point hy this adl, where lands are holden of the 
king, as king, in capite^ be it by knights fervice, or in focage in 
iafnu\ and aliened without licence, there ^ groweth, as hath been 
faid, to the king a fine : for by the common law it was again fl thef 
Aature and purity of a fee-fimple, for the tenant to be feflrained 
froAi alienation. 

Bat fome did hold, that upon this adl the land fo aliened withoot 
licence was fbrfcne to the king, by rea^n of thefe w6rds, nulkts Uhtr 
homo deti &r. and others did hold the contrary, that upon thefe 
words, the land ^as not forfeited, but that it fhould be feifed in 
the name of a diftrcfTe, and a fine to be paid for the trcfpafle, which 
I take to be the' b'etter opinion ; and the reafon why our books 
fpeake, that no finle was due before 20 H. 3. is, for that about that 
yeare H. 3. being of full age (as hath been faid) did efiablith and* 
confirme this great charter, but in truth it was in 21 H. 3. as by the 
charter it fclfe appeareth. 

But this queuion depended about the fpade of 100 years,* Zc^^ 
and was notdetermioed untiU the flatute made in i £.3. whereby 

a 



Gap. 3^* Magna Charta^ . ^ 66 

it is ensuEted, that the king (hall not hold them ds fofrette iH fuch terrantm, vbi 
cafe, but that of lands fo aliened there fhall be from thenceforfh, a ^"P* ^*'"- * *• 
reafonable fine taken in the chancery, by doe proces, which aft was l^i^^^^ J*^ 
bat anej^polition of this chapter of Magna Chdria as to lands regis/c. 6?"** 
hblden of the king in capitt aliened without licence, and extendeth F.N B. 175. 
tp lands holden of the kihg by grand ferjantie aliened without '4 ^* 3 V^^^ 
licence. B^^Ar** • 

To the 3. the ^feat doubt upon this aft was, that in as much as fans licIIJcc^JL 
this aft was a prohibition generall, and impofed no paine or penalty^ Hiu. 43 Eiic. 
what paine the tenant, or his feoffee fhould incurre, if he did 1. 2. fo). 80, Si. 
the contrary; and by the common opinion this aft was thus inter- Seign. CromweU 
preted: that when a tenant of a common perfon did alien parcell **^* 
contrary to this aft, the feofibr himfelfe during his life (hould not 
avoide it, cuia nemo contra fa&um fuum profrium nfenire poteft^ but 
that his heire after his deceafe might avoid it by the intendment of 
atiis aft, to the end that men fliould not purchafe fuch parcell, for 
ieare of lofing the fame after the death of the feoffor: but if the 
heire apparant had joyned with his auncefter in the feoffment* or 
after had confirmed it, and thereby had given his affent thereunto, 
he or his heires fhoald never have avoided it, whether he furvived 
his father or no : and if the heire entred upon this ftatnte, the alienee 
of part might plead that the fe^vice, whereby the land was holden, 
might be fufiiciently done of the refidue, and thereuppon iifue might 
be taken. And I have feene divers fuch precedents betweene thi» 
aft o/EMapia Clfarta, and 18 £. I. 

Then came the fbtute of 1 8 E. i. which enafteth, quosl dt aeter^ \% E. i. de fu!» 
Uceat laacuig; Rhero bomini terras fuai^/eu temmta fuOffiu parti indg emptorei terra- 
ad 'otduntaiimfuam 'vendere^ ita tamtn quod feoff'atus temat terram iL '^"^ 
/a», feu tenemenium illudde capitali domino per eadtm fer<vitia^ et cou" 
fuetudiaes, per qua feoffator fuus ilia prius de eo tenuity etji partem ali- 
fMom earundem terrarum^feu tenement orum alicui 'vendidtritffe^ffatus 
dU partem iUam in^ediate teneat de domino. 

Many excellent' things are enafted by this fhitute, zxvi all the 
doubts upon this chapter of Magna Cbarta were cleered, both ila- 
totes having both one end (that is to fay) for the up-, 
hblding and prefervation of the tenures, whereby the lands were 
holden; this aft of 18 £. l. being enafted adinftanti€m magnatum 
rtgni. ^ 

1 Firft this flatute of 1 8 £• l. doth begin with a de catero liceat^ 
which proveth that before it was not lawful to alien pan, unles fuf- 
fiiient were left, and this afpproveth the aforefaid common opinion, 
that in that cafe, the heire might enter, otherwife this chapter 
of Magna Cbarta^ had been in vaine and this de catero liceat, had 
not needed. 

2 That by this ffatute of 1 8 E. i, the prohibition and penalty by 
this chapter of Magna Cbarta, to avoi4e the ilate of the feoffee is 
taken away ; de catero liceat, Wr- 

3 The point aforefaid of the common law, that -the tenant 
could not alien parcell to hold »f the lord, is by this aft of 1 8 E. 1 . 
altered. 

4 Another point of the common law. is by this aft altered, 
^t where by the common law, he hath aliened parcell to hold of 
himfelfe, this is taken away, and the alienee ihall iiold Qf the lo;xi * 
jproparficula, 

i Where tfic tenant had liberty, and eleftion by the common i^7 1 

law 



(^ Magna Chai^i^ Cap. 32* 

law to itiafee a fcotfement of the whole, to hold ctthcr of himfelfe, or 
of the lord, now this liberty and eleftion is taken aWay, for by thu 
a£l the land muft be immediately hol^M of the lord. 
Rqriftr. a6?^ 6. That the king is bound by this aft, and this appeareth bv tfife 

f»It.B*234«. Regifter, that the king cannot charge the feoffee of part with the 
entire rent, but there lieth a writ de^ onerdndo pro rata porttpne y but 
ihe king may graunt lands to hold of himfelfe, for be is not rc- 
f^rained by this a6l, for hereby no man is rcftrained^ but he which 
holds over of forte lord, and the king hold^th of none. 

But then here rifeth a queftion, if by this chapter of Ma^a 
Charta, a fine for alienation accrued to the king upon an alienatioa 
of the kings tenant in capiu, and now this reflramt (as hath beca 
faid) being taken away ; how can that prerogative (land when the 
foundation, whereupon it is built faileth ? 

But hereunto it is anfwercd. l. The reflraint of Ma^a Charta, 

fecundum quid, as to the avoydance of the ilate of the feoffee by the 

heire, is taken away, as hath been faid, but wot Jimfliciter, for in 

refpedt of the king, the fine for alienation remains due, and here* 

Vft, %* ca* 7, with agree th CO nftant and continual! ufage« 2. The ftatue of r E. 

f E» jr obi ftt^ J., enafteth, que deformes de tielz, terra et unemnts alien foit reafinablt 

?"' fineprife in U chaunctry, and though it faith (deformes) from hcacc- 

forth, that was not, that an^ fine was due before, but, as hath been 

' iaid, to take away the qaeflion of the forfeiture. 

After this aft out of the office of the remembrancer of the exchc- 
qner^ writs t^quo titulo ingrejfus efi, tO help the king to his reafon* 
able fine, iffued out of the exchequer, to know how the feoffee 
came to the >vhole, or part of the land, and of what eflate, whereupon 
the feoffee was driven to plead t6 his great charge and trouble, and 
therefore upon conference "had with the kings oncers, and the 
judges, it was ordained, that feeing the kings tenant could not alien 
without licence, for if he did, he (hould pay a fine, that for a licence 
to be obtained, the king fhould have the third part of the value of 
the land, which was holdcn reafonable, and the feoffee (hould pay 
the fame becaufe his land was otherwife to be charged, and he rid 
of the trouble and charge by the writ of quo titulo inprejfus eft\ and 
jf the alienation was without licence, then a reafonaole fine by the 
ftatute, was to be paid by' the alienee, which they refolvcd to be one 
yeares value, which ever fincc conftantly and continually hath bccne 
cbferved and paid. ^ 

This fine was to be paid by the alienee, as hath been faid, or by 
thofe that claimed by or under him, and if the fine be not paid, the 
land (hall be feiied into the kings hands; and the intent of a par- 
liament is always intended juft, and reafonable; and therefore if a 
- diffeifor of lands in capite make an alienation without licence; and 
the dtfTeifee enter, the land (hall not be feifed for the fine, for the 
, • diifeifee is in by a title before the alienation, and fo in other like 

^ t. 5. ca. 6# cafes. If he in the reverfion levy a fine of lands holden in capite 
#7 Er 3. 6.. without licence, the Icfl'ee for life (hall not bee charged with the 

fine, becaufe that eftate was before the alienation, but yet in a quid 
juris clampt^tYit leflee (liall not be compelled to attorne, becaufe the 
court will not fufFcr a prejudice. to the king in like, manner, 
as if t)ie revcriion had been aliened in mortmaiu without the kings 
licence. 

1 have been the longer in explaining this chapter, becaufe it 
fecmed fo obfcure to fome readers in formsr limes, that they paf- 
iwd it over witliout anv explanation* 

CAP. 



Cap. 34. 



Magna Charta. 
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CAP. XXXIII. 



f\MNES patronl Matiarum^ qui 
^^ babent coartas regum Anglia de 
advocationis vel antiquum tenuram^ 
vei poffifficmmf habeant earum cufto' 
diam xum [vacaverint'] ficut habere 
debenti ficut fuperius declaratum ijij 
<ap. 5. 



il L L patrons of abbjes, which have 
the king's charters of England 
of advowfon, or have old tenure or 
pofleffion in the fame, (hall have the 
cuftody of them when they fall void, 
as it hath been accuftomed, and aS it 
is afore declared. 



(25 Ed. 3* flat. 3. c. X*) 

This fiatute is intended where the patron, or founder of abbeyei. Mirror, ca. 5. ^ 
or priories by fpeciall rcfcrvation, tenure or cuftome^ ought to have »• ^ N. B. 34. 
the cuftody of the temporalties of the fame, during the vacation, as ^ aa? 22?* 
many patrons and founders in times pad had. But if the king be 30 Aflr! p. 6. 
founder, he ought to have the temporalties during the vacation, of 
common right by his prerogative. 

If the king and a common perfon joyn in a foundation, the king 44 e, 3. 24. 
is tht founder, becaufe it is an entire thing. 

If a common perfon found an abbey, or priory, with pofleffions of 
fmall value, and the king after endow it with great poifefTions, yet 
the common perfon is founder. If a common perfon found a 
chauntery, and after the king tranflate it, and . make it a monaf- 
tery, and endow it with po2effions, yet the common perfon is in 
law the founder, becaufe he gave the firil living ; fo if the tranf- 
Ution be from regular to fecular, vel e contra. 



CAP. XXXIV. 



^J^ULLUiS capiatur^ aui tmpri^ 
fonetur propter appellumfaeminee 
{i)ide morte alterius quam virifui* 



'\J O man (hall be taken or impri- 
foned upon the appeal of a wo- 
man for the death of any other, than of 
her hu!(band. 



(Bro. Appeal, 5, 17, 60, 68, 104, iii. Raft. Ent. 43.) 

l?or this word, Appeale, fee the firll part of the Inftltutes. At the 
common law before this flatute, a 'Woman, as well as a man might 
have had an appeale of deat^ of any of her aunceilors, and there- 
fore thefon of a woman fhail at this day have an appeale, if he be 
heire at the death of the aunceftor, for the fon is not difabled, 
but the mother onely, for the ftatutc hixh., prcpter appellum fcBmi- 
mte. Vide more of this in the firft part of the Inflitutes. 

* Fleta faith, Faejnina autem de morie i/tri fui inter braehiafua Stamf. PL Cor. 
interfeSi, et nen aliter poterit appellare\ and therewith agreeth the 5^' 59*^ ^1^%' 
Mirror, firitton, and Brafton. B^JJ' ^^ ' *^, ' 

FIct. I. I. ca, 
33. See the firft part of the Inftitute^,fe£l. 24. ♦ tieta ubi ^upnu Mirror, ca. 5. § 2. & ca. 2. \ 7. 
50 E. 3, 14, 28 B. 3. 91. 3 E. 3. Coron. 357. 20 H, 6. 46% 

H.Inst. G By ' 



See the firft airt 
of the Inftitutcs, 
feft; 500. 

Gianv. lib. 74. 
c. 3. 15 £. 2. 
Corn. 335. 
17 E. 4. I. 
zo.H. 6. 43. 
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Magna Charts. 



Cap. 3^ 



It Hi 4.424 



By intir Irachia in thefc atincicnt authors, is undcrftood the wiffe, 
which the dead had lawfully in ppfTeffion at his death, for (he maft 
be his wife both of right and in pofTeffion, for in an appeale, unquis 
uccoupk in hiaU tnairimcny, is a good plea. 

A woman at this day may have an appeale of robbery, &c. for 
iihe is not reftrained thereof* 

This writ of appeale of the death of her hufband, is annexed to 
her widowhood, as her quarentine is. 

If the wife of the dead marry again, hef appeale is eone, albeic 
the fecond hofbftnd die within the yeare; for (hee mnftbefbre any 
ippeale brought, continuey^Mi«a 'viri fui, upon whofe death ihe 
brings the appe^. 

So if fhe bring the appeale daring her widow-hood, and take 
hofband, the appeale (hall abate, and is gone for ever. 

So likewife,if in her appeale (he hath judgement of death agamft 
the defendant, if after (he take hofband, (he can never have execu- 
tion of death againffc him. 

Albeit the hufband be attainted of hightreafon,or feloor, yet if 
he be flab, his wife (hall have an appeale, for notwithfUnding the 
attaindel' he was njirjuus^ but the heire cannot have an appeale, for 
the blood is corrupted betweene them. 

(r) JppellumfBemin^,'] A kermophrodite, if the male fex be 
predominant, (hall have an appeale of death as heire, but if 
the female fexe doth exceed the other, no appeale doth lie fer her 
as heire. 



• CAP. XXXV. 



X7 VL L VS comiiatus ( i ) de ca^ 
•^ ^ tero tematur nifidi menfe in men^ 
ferny et ubi^. major terminus ejfe filehat^ 
major Jit (2). Nee aliquis vicecomes^ 
vel balivus fuus faciat tumum fuum 
fer hundredum, nijibis in anno, et non 
niji in loco debito et confueto, viz,/emel 
foft Pafcb\ et iterum poji fejium S. 
Michaelis (3), et vtfui ffancipleg* 
tune fiat ad tllum temunUm SanSli Mi^ 
ehaelisjine occafione, Itafcilicet quod 
fuilibet habeat libertatesfuas quas ha-- 
buity vel habere confuevit tempore regis 
Henrici txvi nofirij vel quas poftea pet'^ 
.^uifvuitm Fiat autem vifus defrank^ 
pleg* fie {£^): videlicet, qUod pax nof" 
ira tematur, et quod tithinga tenea* 
twr Integra {$),Jicut ejje confuevit, et 
quod vicecomes non 'quarat occafiones 
\']), et content us fit de eo, quod vice^ 
iomes habere confiievit (8) flfc vifu 



'SJ O county court froto heneefoffitf 
•^"^ (hall be holdeni but from month 
te month; and where greater time 
hath been ufed^ there fhul be greater) 
nor any fheriff, or hift bailiff, fhall 
keep bis turn in the hundred but 
twice in the year; and no where but 
in due place, and accuilonied; that 
is to fay, once after Eafter, and again 
after the feaft of Saint Michael AnA 
the. view of frankpledge fhall ber 
likewife at the feaft of Saint Michael 
without occafionj fo that every man 
may have his liberties which he had^ 
or ufed td have, in the time of king 
Henry our grand&ther, or which he 
hath purchaied fince. The view of 
frankpledge fhall be fo done^ that our 
peace may be kept; and that the ty th- 
ing be wholly kept as it hath been 
accuftomcd) and that the (heriiFfeek 
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fia fackndi^ tempore H, reg. mfi nof- no occafionS) aiid that he be content 
tri (6]. with fo much as. the fliferiiF was wont 

to have for his view-making in the 
time of king Henry our grand&ther. 

fFitx. Leet, ii. S H. 7. f. 4. i R0II9 101; Cro. £L 115. 1 Leoa, 74* Regift. 175, 187. F.N.B. 
I6i. 3 1 Ed. 3. flat. k.c. 15.) 

(l) Comitahu,] ^^ modg vbcatur comftatus, olim apud Britones Inter leges R. 
Uwiparilms RmuMmrum in regno ifto Briianniit 'uocahatur conftdatuj; ^**[^H*"*** "g* 
«/ ftu wtoJo ifocantur 'vicecomfes, tunc iemforis 'vice-ccnfuUs 'vocabantur ; coaventM.^*' 
'dk *uero iUcthatur 'vice-con/ul, fus con/iJe ahfinte ipfiu$ *ui€€s fupplebat 
injnrisfnv. 

Cnria comtaiusy in Saxon, bcypd3emorey /• amitafus convent us. 12 H. 7. iS. , 

Ejns Juo/knt generaf quorum alttrum bodie It count u courts alter um Lamb. 135* 
U tmmu del <viJcount^ olim/olAmote, *vulgo nuncupatur; fo as many Bntton, ca. 27* 
times turn* wcecomitis is expreffed under the name of curia comitatus, ^^'J' ** "* 
becanfe u extended through the whole county: ,and therefore in in'iibro rnbro, 
the red book of the exchequer, amohgft the laws of king H. i. cap* in Scaccart9» 
%, degeneralihu pUuitis comitatuum^ it is thus contained, <i//x. ««• %% 

Stent antiqua fuer at injlitutioneformatum^falutari regis imptrio'uera 
^ rtcordaiione firmatum, generalia * comitatuum placita cert is locis, et f 70 1 

^nciimSfet definito tempore per Jingvlas anni provincias convenire debere^ * |. Turaorun 
vrc nUis ultrafatigatiomhus agitari^ niji propria regis neceffitas, *vel com- placita. 
mnne regni commodum/apius adjiciant., Interfint autem epifcopii comites^ 
nficedomtni,.<vicarii, centenarii, aldermanni, prafiSlif pr^pojiti^ bar ones % 
va'uaffores^ ting^evii, et cateri terrarum domini diligeriter intendentes, ne 
maloruM impunitas, aut gravionum pravitas, *veljudicumftdf*verjiofolita 
uujeros laceratione conjiniant : agantur itaque primo, debit a *vera cbrif* Regis ptacitj* 
tiamitaiis jurat fecundo^ regis placita^ poftremo^ caufa fingulorumt tSfc* >• The pleas of 
debet enim Sbcry/mote, (i. the ihcriffcs toume) bis; hundreda, et tva^ ^*^ ^"^7" ^^}' 
fenfachut, (1. the county courts) duodecies tn anno congregart» ^^q^ ^^^^^ ^^^ 

And truly did Ht i . {^.s^ficut antiqua fuerat inftitutione formatum : 
for thefe counts of the tourn, and of the county, and of the leete or 
view of frankpledge mentioned hereafter in this chapter were very 
aancient ; for of the tourn you Ihall readeamongd the lawes of king 
Edw. Statutum ep quod ibi (fcilicet apud le folkmote ) debent populi Lamb. fol. 135. 
vmrnesj l^c. convenire, et fe fide et facramento non fraSlo ibi in unum et The oath of al- 
fimul confederare, Wf . ad defendendum regnum, l^c. una cum domino *e8"ncc in the 
Jito rege^ et terras fuas, et honor es Hit us omni fidelitate cum eo/er'uare, et »«™ <» *^ • 
quod ilH, ut domino/uo regi intra et extra regnum uni'verfum Britamua 
fideJis e£e 'velint, &c. Hanc legem invenit Art bur us (qui quondam fuit 
inefytiffimus rex Britonum) et ita con/olida'vit et confederavit regnum * 

Britannia univer/um femper in unum, bujus Ugis authoritate expulit 
Arthnrus pradi&us Saracenos et inimicos a regno, lex enim ijla diuj'opita 
fuit, donee Edgarus rex Anglorum qui fuit a^vus Ed<vjardi regis, illam 
excitavit, et erexit in lucem et per totum regnum firmiter obfer^vari 
pr^cepit: et bujus legis autboritate rex Etheldred. J'ubito uno et eodem 
die per uniiferfum regnum Danos ocddit. 

By the lawes of king Edward, before the conqueft the firfl, which 
focceeded kiag Alured, it is thus enabled : 

Frapofitus quifque, /. micecomes Saxonice gerefa, AngUce Jberiffe^ Intir leges Ed«r. 
ad quartam circiter feptimanam frequent em populi concionem ceUbrato, tegis. ante rgnq. 
cuiquejus dieito eequabile^ litefque jingulas cum dies ccndiili ad<veniant *• c*P* *■• **'*• 
dirimito. 5'' 

G 2 Hereby 
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Hereby it appeareth that common pleas between party and 
party were holden in the county court every month, which agreetli 
with J^a^a Char/a, and other (latutes and continaall ufage to this 
day. 

And amongft the laws of king Edgar it is thus concerning the 
flieriffes toum provided* 

CeJeberrimus ex omnifatrapia bis quotannh convintus afiior, cut qui* 
dem illius dicectfis epifcopus^ etfenai^r inter/unto, quorum alter jura di'oi^ 
nay alter bumana populum edoceto\ which alfo agrecch wnh Magna 
Cbarta, and other ftatutes and continual! ufage. 

By that which hath been faid, it appeareth that the law made by 
king H. I. was (after the great heat of the conqueft was paft) but a 
refhtution of the auncient law of England: and forafmuch as the 
bifliop with the Iheriffe did goe in circuit twice every veare, by 
every hundred within the county (which alfo appeareth by this 
chapter of Magna Cbarfa in thefc words> twmumfuum per hundrtda^ 
^c.) it was called tour, or taum« which fignifieth a circuit* or per- 
ambulation. 

Now let us perufe the fevcrall branches of this chapter. 

(2) Nullus corns tatus dt catero teneatur nifi de menfi in menjem, 
et ubi major terminus ejfe folebaty major Jst,] This (as hath been 
faid) is an affirmance of the common law, and cuftome of the 
rea]me« 

Comitatus,'] Here comitatus is taken in the common fenfe for the 
county court. 

That the realmc was divided into counties long before the raignc 
of king Alured, viz. in the time of the auncient Britons. See tht 
£ril part of the Inflitutes, fed. 248. 

£t ubi major terminus, ^r.] This is altered by the ftatute of 
2 E. 6. whereby it is provided that no county court (hall be longer 
deferred, but one month from court to court, and fo the faid court 
ihaJl be kept every month, and none otherwife. 

By which adt every county of England, concerning ^e time 
of the keeping of the county court is governed by one and the fame 
law. 

And there rs to be accounted 28 dayes to the legall month in this 
cafe, and not according to the month of the kalender. 

(3) Nee aliquis 'vicecomes, W baiivus fuus faciaf tumum fuum ptr 
hundredum, nifi bis in anno, et non niji in loco debito et confiieto, 'uix. 

femelpoftPafch, et iterum pofifefium S, Micbaelis.] Where this branch 
fsiith,^Mel po^ Pafcb. l^c. The (latutc of 31 E. 3. cxplairieth it, 
viz. one time within the month after Eailer, and another time with* 
in the month after S. Michael, and if they hotd them itt any other 
manner, then they ihould Io(e their tourn for th^t time, which is as 
much to fay» as the court fo holden for that time, ihall be utterly 
void, and the Iheriffe fhall lofc the profits thereof. 

Nifi in loco confiteto,'] This rcmaineth to this day. 

Per buttdreda,"^ How hundreds, and the courts of the hVindredi^ 
£rft came, fee hereafter in this chapter. 

Et ^ifiu francipUgii tunc fiat ad ilium terminum SanJIi Micbaelt% 
tic] It hath appeared before, that of auncient time the iheriffe 
had two great courts, viz. the tounie, and the county court: after- 
wards for the cafe of the people, and fpecially of the hu(bandman» 
that each of them might the better follow their bufmcffe in theh- 
feverall degrees, this court here fpokea c^ viz, view of frank- 
pledge,. 
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pledge, or leet was by the king divided, and derived from the 

tonm, and graanted to the lords to have the view of the tenants, 

and refiants within their mannors, &c. So as the tenants, and re- " u* ^' ^^\u 

£ants ihould have the fame jaftice, that they had before in the ||,^'f^.%odI 

toarn, done onto them at their own doores without any charge or. ffeyes'cafc« 

lofle of time, and for that canfecame the duty in many leets to the ^ 

lord Je cfrto lete, towards the charge of obtaining the graunt of th<^ 

hid leet. 

So iikewi(e, and for the fame reafon were hundreds^ and hundred 
courts, divided and derived from the county courts, and this the 
king might doe, for the tourn and leet both are the kings courts of 
record : and as the king may graunt a man to have power fenerg 
fUcita within a certain precind, &c. before certain jttages, and in 
a manner exempt it from the juriidifUon of his higher courts of 
N joftice, fo might he doe in cafe of the tourne* and hundred courts : 
fo as the couns and judges may be changed, but the kwes and cuf* 
tomes, whereby the courts proceed, cannot be altered. And as the 
county court, and hundred court are of one jurifdi^ion, fo the 
lou ne, and leet be alfo of one and the fame jurifdi£tion ; for diri* Ri^uUm 
nfotiva p9t€jiai eft ejufdtM jurifdi&i(mis cum primiti'ua. 

The flyle of the tourn is cwria franc, pkgii domm regit tent afud 31 H. 6. Leet 
Zb ceram 'vicecomite in tumo/uo tali die, &c. And thereibre in fome 1 1 . 8 H* 7. is , 
books it is called the leete of the toi^m. And therefore where the 6 H. 7. 2. 
iherife ftyled his court, tmm. vicecom, tent, tali die apud L, C^r. it was 8 H. 7. 1 . 
refolved that it was infufficient for that thb word tourn is but [ 7^ ] 

the perambulation of the fheriffe, but by the right ftyle of the Mirror, ca. 1. § 
tourn, it appeareth |hat the tourn and leet have but one flyle, and '^* 
the fame jurifdidioa. ^ 

But for want of the knowledge of antiquity it was ohiter, in 1 8 H. tS H. 6. abbr« 
6. denied that the tourn, and the leet were of one jurifdidion, and ^X ''• ^^^* \: 
two in dances are there put, viz. that the leet hath conufance of 
bread and ale, that is, of the affife of bread and ale, and the tourn 
hath not conufance thereof; and^the other is, that in the leet they 
kive authority de pre/enter f^ux, queux nefont lies, abridged by Fitzh* 
a pre/enter ceux, qut nefent mijes in le decennarie* 

To the firfl it is cleare, that the breach of the aflife of bread and 
ale is prefentable in the toum> as a common nufance, and therewith 
agreeth conftant and continuall experience, and reafon provetii, 
that the derivative fannot have conufance of that which the pri- 4 ^r 4* V* 
mitive had not, unle^e it be given by fome ad of parliament ; ** „ *' *|' 
and herewith agreeth the flyle of the tourn, ai^d the authority of ^J JJ • g/^fl 
later books. ,j, bi 

As to the fecond, it is ill reported in the book itfelfe; but if it 
be intended as Fitzh. abrid^eth it» fhen it is cleare that in the 
tourn they that be not put into the decennary may be inquired o& 
for, as hath been often faid, the ilyle of the tourn is, curia vi/usfrank* 
pk^\ and the derivative cannot of common right have more then 
the primitive. 

But both of the tourn and the leete, ^s may be truly faid^ Pafch. 5. Jac* 

Tempora mutantur, ^ nos muiamur in illis ; *'»^* '"• 78. Bul-^ 

^fodqne vera inftitutio ijiius curi^ evanuit, et velut umbra eju/dem ad ij.'"* * 
bticremanet: babemus quidem/enatus con/ultum,Jed in tabulis repojitum, 
ft tanquam gladium in *vagina reconditum* 

Bat now let as return to our Magna Charta. 
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Jr vi/us dtyratK* plegio tunc fiat ad ilium tirminum San^i MichatUs, 

?i7. & ca. 5. y^.] jt is to be obfcrvcd that the precedent branch is, that *vice^ 
^' comes nonjaciat turnum per hundredum nifi his in ann9, as hath been 

faid, \\z./emel poft Pa/ch* et iterum poft feftum San^i Midfaelis; this 
claufe extendeth to the enquiry of felonies, common nufances and 
other mifdeeds, the view of frankpledges, and to all things inquir- 
able in the tourn* Now by this claufe it id provided that the ar- 
ticle of the tourn concerning the view of frankpledge* being here 
underflood in a particular fenfe, (hall be dealt with^ bv the iheriFe 
in his tourne but once in the year, viz. at the tojam hoJden after 
Eailer, and fo it hath been formerly expounded 3 and therefore it 
was well refolved in 24 H. 8. that this claufe of the ilatute of 
Magna Ghana, is to be underflood of the leet of the tou^ji and not 
of other leets, and fo without queftion is the law holden sl% this day^ 
that he that claimes a leet by charter, muft hold it at the fiume dayea 
which are conuined in the charter, and he that claimes it by pre-* 
fcription may claime to hold it once or twice every 3reare^ at any 
fuch dayesas (hall upon reafonable warning be appointed, if tho 
ufage hath been fo, fo that it hath been kept at uncertain times, oc 
elfe it ought to be kept at fuch certain dayesand times, as by pre» 
fcription hath been ceitainly ufed; and the next words to this claufe 
bee, ifa fcilicet quod juilibct baheat Ubertates /uas, quas bahuit^ 
^c. doe explaine the meaning of this chapter, that it extended not 
to the leets of the fubjeds, but they ihould have their liberties, at 
before they had; and this alfo appcareth by the conclufton of this 
chapter, et quod *vicecomesj l^c, contentusfit de ea quod vicecomes habere 
confhevit de 'uifu fuo faciendo ; fo as itmuft hcvifus/uus, the fherifies 
view, which of neceffity mull be parcell of the tourn; and it is faid 
in the Mirror, that this view of frankpledge (parcell of the toarn) 
ihould be made once tytry ye^e, 

(4) Fiat autem vi/us de franc* pleg^ fic^ ^^.] Hcrc it appeareth 
that the view of frankpledge fhould have two ends* i, ^od pax 
noftra teneaiur, ?. ^md tritbinga teneatur in/egra. 

For the ^tA^ that the kings peace might be kept; the right in- 
ftitution of the view of franke pledge, and whereon the name came 
is to be confidered, which is as foUowctb. 

Franci flfgii. i. Liberi fidejujores, free fureties or pledges; and 
here it is mdfiat in/uj de Jrancis pltgiis, it a fcilicet quod pax nofire^ 
teneatur, that is, let the view of pledges or fureties for free-men be 
made, fo that our peace may be holden: now the inftitution hereof, 
for the keeping of the kings peace, was, that every free*inan, at 
his age of 1 z years, fhould in the leet (if he were in any) or in the 
tourne, (if he were not in any leet) take the oath of alleageance to 
;a^. regis fol. the king, and that pledges or fureties fhould be found, in manner 
wJirBrad "' ^^"^^^^^^^ exprefTed, for his truth to the king, and to all his people, 
or elfe to be kept in prifon: this franke pledge confided mofl com- 
monly of ten houlhoJd«, which the Saxons called Theotbung, in the 
north parts they call them TenmentaU, in Other places of England 
Tithing, here in this chapter Iritbiftga. /. decemvirale collegium^ 
whereof the maflers of the nine families (who were bound) were of 
« •/! r I V ^^^ Saxons called Freohorgb, whifh in lome places is to this day 
Uii«, faU 19, b. c,.ilcd free Barro^e. i. Free furety, ^v frankpledge, and the matter 
of the tenth houfhould was by the Saxoncallcd* by divers names, vix, 
Theotbungmon, to this day in the wefl called Tythingmau, ^nd 
Tibenbeojod 2^A Freoborher^ /• Cafitalis pUgius, z\ath pledge: and 

thcf? 
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diefe ten mafters of familiesy were bound one for anothers faxmly, 
that each man of their feverall families ihould (land to the law, or if 
he were not forth coming, that they ihould anfwere for the injury 
or offence by him committed, ife eo autem quifugam ceptritf diligenur 
inqinrend* Jifuerit in franco pUgioy et decenna^ tunc trit dicinna in mi* 
fericardia coram juftitiariis noftris, quia non babtnt ipfum makfaSorem 
airtSum^ 

Hereby it appeareth, that the precinfl of this frank pledge was 
called decenna, becaufe it confided mod commonly, as ha£ been 
faid, of tenne houfholds, and every man of thefe feveral houibolds, 
for whom the pledge or furety was taken were called deceunarii, 
becaufe ^"fftTy particular perfon in the kingdome was of one dicenna 
or other, which names are continued as (hadowes of antiquity to 
this day. Ordeine/uit aucien/meftt, que nulne demurraft en le realnu, 
fi nefuit en di%ein etfU*vye de frank homes, appent aux vifc* de vietver 
unfois per an* franke pledges et lesplevys, l^c. 

^y the due execution of this law, fuch peace (whereof this 
chapter fpeaketh) was univerfally holden within this realme, as no 
injuries, homicides, robberies, thefts, riots, tumults, or other offences 
were committed; fo as a man with a white wand mi?ht fafely 
have ridden before the conqueff, with much mony about him, with- 
out any weapon throughout England ; and one faith truely, conje^ura 
eft, eaq; non levis, hand ita multis ftatmjfe prifca tempora fcelerihus, 
quippe quihus rapime, furto, cadi^ plurimijq; aliis fceleribus muUta 
impenebaniur pecuniarite, cum biis bac noftra tempeftate^ nos omnibus 
wurito capitis poenam irrogamus, i^c, 

is) ^f f*^^ tritbinga teneatur integral Tritbinga or TithingaU 
expounded for Tbeotbinga, which fignifieth the frankpledge of 
teane houiholds, as hath oeen faid, and it is notably expounded by 
Fleta, which there you may read at large, the fenfe hereof is, quod 
tritbinga, fi've tbeotbinga, /. decemvir a/e collegium teneatur integrum* 
z. ^hat no man be not within fome decenna or other, fo as he may be 
brought forth to ftand to right if he fhall offend : ohm tritbinga 
ftgmficahat tria *vel quatuor hundreda, quod auiem in tritbinga deftniri 
'man poterai, ferebatur infcyram. 

What perfons fhall come to the toume and leete, &:c. and 
wiio be exempted, fee the ftatate of Marlebridge, and the auncient 
aathors. 

(6) Tempore regis Henrici «^/.] Twice repeated in this chapter: 
yid. before cap. 15. 16. 

* See the expofition of this ffatute ^ot« clauf. anno 18 H. 3. 
pu. lO, 

(7) Et quod 'vicecomes non qu^rrat occaftonet, l^cjl By the com- 
mon law, to avoid all extortion and grievance of the fubjedl, no 
^lerife, coroner, goaler, or other of the kings minifters ought to 
take any reward u>r doing of his office, but only of the kingj and 
;his appeareth by our bboKs, arid is Co declared and enabled by adl 
of • parliament m the 3 £. i« And a penalty added to the prohi- 
bition of the common law by that a^ : and Fortefcue, cap. 24. faith, 
ficeeomes jurabit fuper fanila Dei e'vengelia, inter articulos alios quod 
non aliquid recipiet col^re^ out caufa officii fui^ ab aliquo alio, quam « 

But after xhax this rale of the common law was altered, and that 
the iherife, coroner, goaler, and other the kings miniffers, might in 
fome cafe take of the fnbje^, it is not credible what extortions, and 
^prefions have thereupon enfned. So dangerous a^ thing it is^ to 
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fhake or alter any of the rules or fundamental! points of the com- 
mon law» which in truth are the maine pillars, and fupporters of the 
S«e^ preface fabric of the common- wealth, as eliewhere I have noted more 
to the 4. part of ^j large, and yet not fo lareely, as the weight of the matter dc- 

iny reports. ^^^^^l; / fi / 5 

42 E. 3. $. (8) Contentusjit de eo quod njicecemes habere con/ue%'it» Wf.] Thcfe 

3S H. 6, 7. words are not to be intended of any reward, &c. (for the (herife 
f> H. 7. 2, 3. ^y j^^y^ ^g jj^^j^ ^jpgj^ ^2^- j^ ^^ j^ ^^g jjQ reward for doing of his 

office) but of the profits of the court of the toum, and fuch only 

as were accuftomed in the raigne of H. %. So they muft be very 

auncient, for the which the (herife ftiould (by an auncient law) pay 

a certaine fumme de prcficuis comitatus, and (hould be charged in the 

exchequer for this certain fumme* 

Regift. 16. 174. And it is to be obferved, that if any man be grieved contrary to 

175- the purview of this aft, he may, as hath been faid, for hb relief© 

F. N. B. 161. d. therein, have an adlion upon this ftatute, albeit no aftidn be exprcfly 

Marlcb. cap. 10. giygp^ which in this, and many other'like cafes upon the branches 

of Magna Charta^ is worthy of obfcrvation. 



CAP. XXXVL 

J^ EC Uceat de catero ahcuiy dare T T (hall not be lawful from hence* 
•*■ terram fu^m alicui domui reli^ forth to any to give his lands to any 



giofa^i ita quod illam rejumat de eadem 
domo tcnend*. Nee Uceat alicui domui 



religious houfe, and to take the fame 
land again to hold pf the fame houfe^ 
religiofa terram alicujus fie accipere^ Nor fioall it be lawful to any houfe of 
quod tmdat illam illiy a quo earn acce*- religion to take the lands of any, and 
pit tenend\ Si quis autem de catero to leafe the feme to him of whom hp 
terram fuam alicui domui religiofa fi^ received it. If any from hencefortli 
^ederit^ etfuper hoc convincatury donuin give his lands to any religious hoafe^ 
fuum penitus cajfetur^ et terra ilia do- and thereupon be convifi, the gift 
Ttiino illiusfeodt incurraiurn (hall be utterly void, and the land 

fliall accrue to the lord of the fee. 

Mirror, c. 5. § 2. Glanv. 1. 6. c. 7. (Fit«. Mortra. i, 3. Bro. Mortm. 36. 7 Ed. i. ftat. 2. i j 
5d, I. ftat- 1. €• 32'. 27 Ed. I. ftat. 2. 15 ft. 2. c. 5. 23 H. 8. c. 10. 18 Ed. 3. c. 3. 2 & 2 Pi^ 
& M. c. 8. 39 El. c. 5. 21 Jac. x. c. 1. 13 U 14 Car. 2. c^j. 9 Geo. 2. c. 36.) 

i'e'iSiiX"' ,™* *=4P'^' '* «cellently abridged according to the effeft 

uet. 133. 157. tnereot, and notably expounded by a parliament holden by king 

itat. de 7 E. 1. Edw. 1. fonnc of H. 3. the words whereof are thefe. Of late (wsc* 

de rciigiofn. anno 9 H. 3. cap. 36.) it was provided that religious men ihould 

*^6 Bnttof* ^^^ ^"'^^ '"^® ^^^ ^^^^ ^^ *"y without licence, and will of the chiefe 

?ol. 32."b. Fleta, l^^^s> of whom fuch fees been holden immediately; whereby it ap- 

lib. 3. cap. 5. peareth, that by this chapter of Magna Charta* Z gift of lands to 

[ 75 ] ^^^ religious houfe was prohibited, notwithjlanding the religious 

houfe gave not the iame back again to hold of the fame houfe, &c, 

but kept the lands fo given unto themfelves in their own hands : 

and in that cafe, that the land fhould incurre to the Jord of the fee, 

confider well the words; and the interpretation is worthy obftrva* 

tion for the intcrpreution of other ftatutcs in like caics. 



Cap. 36- 



Magna Charta. 



For the word Mortmain, fee the firft part of the Inftitutes. 

There were two caufes of making of this ftatuie: one that the 
, fervices that were due out of fuch fees, and which in the begin* 
' Bing were created for the defence of the realme» were unduly with- 
drawn. 2. The chiefe lords did lofe their efcheats, ward(hips, re- 
Gefes, and the like ; for which caufes, divers provident lords at the 
creation of the fcigniory had a claufe in the deed of feofFement, 
quod licit um Jit dfmatwi nm datam dare, n)tl 'vendert cut 'voluerit, «p- 
ceftis *oiris religiofis^ et Judais. Vide Bradton, libro I . fol. 1 3 . Man/ 
of thefe deeds I have feene. 

fiut the ecdefiailicall perfons (who in this were to be commended, 
that they had ever the beil learned men in the law, that they could 
get, of their conncell) found many wayes to creep out of this flatote^ 
viz. religious men ; as abbots, priors, and other eccle(ia(ticall per- 
fons regular, to purchafe lands holden of themfelves, or take 
ieafes for long term for years, and many other devices they had to 
cfcape out of this flatute: and biihops, parfons, and other ecde- 
fiafticall perfons feculaj took themfelves to be out oPthis flatute. 

The (aid flatute of 7 £. {.intended to provide againfl thefe de- 
vices, in thefe words,^«0// nuUus religio/us, out alius quicunque (i. 
other whatfoever of like quality of being, a body politique, or cor- 
porate, ecdefiailicall, or lay» fole, or aggregate of many) terras aut 
tenementa oHqua emere, t/el 'vender e fiw colore donationis aut termini ^ 
and to prevent all other inventions and evafions added thefe gene- 
jall words, aut ratione alterius tituli cujufcunq\ terras aut tene- 
fnenta ah aliquo recifere )auf alio quovis mode * arte W ingeniejihi ap^ 
frofriarepra/umatf/ubforisfa^ura eoruudem* 

A man would have thought that this (hould have prevented all 
new devices, but they found alfo an evaiion out of this (latute, for 
this fUtute of 7 £. i . extended but to gifts, alienations^ and other 
conveyances made between them and otl)ers> arte vel ingenio, i^c, 
and therefore they gave over them; and they pretending a title 
to the land (that they meant to get) brought a pracipe qd, reddaty 
againft the tenant of the land, and he by cohfent and collufion (hould 
make de^ult, and thereupon they fhould recover the land, and 
enter by judgement of law, etficfieretfiausftatuto. 

When this new invention was provided for, and taken away by 
xhe flatute of W. 2. yet found they out an evafion out of all thefe (la- 
^utcs, for now they would neither get any land by purchafe, gift, 
leafe, or recovery, but they caufed the lands to be conveyed 
h^ feoffiement, or in other manner to divers perfons, and their 
heires, to the ufe of them and their fucceflbrs, by reafon whereof 
they took the profits; but this was enabled by the llatutc of 15 R. 
%, to be mortmain within the forfeiture of the faid liatute of 
•7 E. I. 

But the foundation of all thefe flatutes, was this chapter 0^ Magna 
Charta. 



7S 

Firftpartoftht 
Inftitutes. cap. 
Fraokalmoigne^ 



Braa.li. 

Fleta, lib. 3. 
cap. 5. 



i.foL 



15 R. ». cap. 5, 
29 Aff. p. 17. 
Br. 29 H. S. 
Mortmain, 39. 



• Tfaefe words 
are notably ex- 
plained. 15 R. 
a. ca. 5. I9H". 
i. 56. 41 E. 3. 
16. 41 E. 3.21. 
29 H. 8. Br. 
Mortmain 39. 
17 E. 3. 59. 
21 £.3. 46. Rot. 
parliann. 5 R. 2. 
nu. 92. Quant le 
terrc eft per co- 
vin convey al 
roy, 

W. 2. cap. 32. 
Fleta, lib. 
cap. 5. 
>9- 



lib. |. 
. 45 JE. 3. 



I5R. 2. cap. e. 
8 H. 4. 16. 
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Magna Chartan 



Cap, 38, 



CAP, XXXVII. 



CCUTJGIVM (i) de cauro 
ca^iatur Jicut ciapi confuruit Um^ 
tire Hinrici regis avi noftri (2). 



F S C U A G E from hcncefortfi 
(hall be taken like as it was won^ 
to be in the time of king Henry ou^ 
grandfacben 



Fleta, Ub. 1. ca. 60. 

(i) ScMtagitm,] Fide for this the firA part of the Inititutes^ lib, 
t, cap. Efcuage, fed* 95. 

Tfmpere Henrici regis avi neftrij] Here is another reference 
to the raigne of king Henry the fecond. See for thb before^ cap, 
15. &c. 



CAP, XXXVIII. 



O^L VJEJintarchiepifcopisj epifcopls^ 
^ sUatibuSj prior ibkSytemplariisyhof" 
pitaloriisy comitibusy baronibusyet omni^ 
busaliisytam eccleftqfiicisperfonis^quam 
feetdaribusy tmnes libertates et libera 
con/uetudinesy quas prius babuerunt. 
Omnes autemiftas confaetudines etUber^ 
tatespr(rdt£kiSy quasconceffimusin regno 
noftro tenend* {quantum ad tios perti^ 
nent) erga noset bared* nojircs objerve^ 
muiy et omnes de regno nojlroy tarn clerici 
quam laid cbfervent (Quantum ad fe 
pertinent) orga fuos. Pro hoe autem 
ehnationo it concefiione libertatum if- 
taruwy et aliarum libertatum contenta^ 
rum in charta nojira de liberfatibus 
forejiay archiepifcopiy epifcopiy abbatesy 
prioreSy eomitesy baronesy milifeSy Jiberi 
tenentesy et omnes de regno noftro de^ 
derunt nobis quintOrdecimam partem 
omnium mobilium fuorunu (vide Jl at. 
7. anno 25 ^.3) Concefftmus etiam 
eifdem pro nobis et haredibus nojirisy 
quod nee nosy nee baredes no/friy aliquia 
perquir^ ter quod libertates ir^ ha^ 
e^ <c in/ringantur vel injfrr 

(i ab aliquo contra hoc 
• fuerity nihil vakaty 
ft 



{RESERVING to all archbifliops, 
bifliops, abbots, priors, templerS| 
hofpitallers, earls, barons, and all per* 
fons, as well fpiritual as temporal, ail 
their free liberties and free cuiloms, 
which they have had m time pafTed. 
And all thefe cuftoms and liberties 
aforefaid, which we have granted to be 
holden within this our redm, as much 
as appertained! to us and our heirs, we 
(hall obferve ; and all men of this our 
realm, as well fpirilual as temporal (as 
much as in them is) (hall obferve the 
fame ag^nft all perfons in like wife^ 
And i^ this our gift and grant of 
diefe liberties^ and of other contained 
in our charter of liberties of our forefty 
the archbiihops, biibops, abbots, pri« 
ors, earls, barons, knights, freeholderSf 
and other pur fubieds, have given 
ynto us th^ fifteen^n part of all their 
moveables. And we have granted 
unto them on the other part, that nei« 
dier we, nor our heirs, (hall procure 
or do any thing whereby the liberties 
in this charter contained (hall be in-v 
fringed or broken; and If any thing 
be procured by any perfon contrary tci 



Cap. 38. Magna Charta. ^j$ 

it pr§ nulla babeatur. Hits uftibus the premifTes, it fluJl be had of no 
Bonifacio Cantuar* archiep\ E. Loh* , force nor effe£t* Thefe being wit-* 
tbtun/iipifc&pcy €t alsis. Datum apud neflesj lord B. archbiihop of Canter^ 
Wejtni iicitna die Februarii^ anno bury, £• biihop of London, and 
regni no/lri H0M9m others. 

This chapter doth coniift of fixe parts. 
Firft It is ena&d, that all the liberties, and iree-cuftomes* which ' 
any archbiihop, biihop, abbot, prior, templar, hofpitaller, earle» [ 77 ] 

baron, or any perfon either ecclefiaflicall or fecular, have had, be 
safe, that isj whole without prejudice unto them, for the words be 
Jabva fint omuibus arcbiepi/copu, i^c, omnes lihirtaiiSy l^c» all the 
liberties, &c. be iafe to all archbi(hop8,'&c. fo as this is no faving 
to them, bat in efFedt, an a£i that they ihould enjoy them: for re- 
gularly a faring in an a.&. of parliament enlargeth not, nor extend- 
eth to any new thing, but preferveth a right or intereft, that is 
former to things contained in the a£b, which by the words of the 
aft might have been given away. But this claufe doth enlarge, 
and extendeth to all other liberties, and free cuftomes, which any 
fnbjed ecclefiafticall, or temporall ought to have; and therefore 
the £ngUfh tranflation, both in this and many other places of thia 
great charter, b very vicious. But it is principally to be obferv* 
ed» that here is not any favine at all for the king, his heires, or 
fncceilbrs, to the end that uie king, his heirs, and fucceilbrs 
againft 2tll pretences of evailons, (hould be bound by all the branches 
of both thefe charters. 

The fecond is, that all the cnftomes, and liberties, which the 
king had graunted to be holden within his realme, for him and his 
heires, the king hiiqCelfe and his heires, as much as appertmed to 
)dm or them, (hould obferve and keepe. 

The third is, that all the men of this realme, as well of the 
plergy as of the laity, the faid cuflomes and liberties for themfelves 
and theif heirs, as much as to them appertained, IhouM obferve and 
keepe. 

This U the chiefe feHcity of a kingdome, when good lawes 
are reciprocally of prince and people (as is here undertaken) duly 
pbferrecL 

The foi^rth is, that for this gift and graunt by the king, of the hiI. j JicoW. 
liberties contained in^this great charter, and of others contained in iib.S.ThePriii» 
the kings charter of liberties of the foreH, the archbiihops, bilhopSj cet caie. 
abbots, priors^ earles, barons, knights, free- holders, and other the 
kings fubjeds, citizens, and burgeffes, (afFemblcd in parliament) 
gave untQ the king one fifteenth ; which proveth, that as the Bf* 
ttenth lyas graunted by parliament, fo was this great charter alfo 
graunted by authority of the fame; but fince this time the manner 
of the fifteenth is altered j for no\y the fifteenth, which is alfo caU 
led the Talk, is not originally fet upon the poUes, as at this time it 
was, but now the fifteenth is certainly rated upon every towne. 
And this was by vcrtue of the kings commiffions into every county Roe. pit 6 F.3. 
pf England in 8 £. 3. taxations were made of all the cities, boroughes, ^ p^rt* »^ »6. 
^nd towns in England, and recorded in the exchequer, and that rate 
fis at that time the fifteenth part of the value of every town, and 
fherefore retaineth the name of the fifteenth ftill, 
^d after the fifteenth is graunted by parliament, then the inha- 

bitants 
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bitants rate themfelves for payment thereof, and if one towne bee 
joyned with another in the rate of the totalU and fubdivided on 
each a certain rate in that commiffion, and the one is rated too low, 
and the other too high, there lieth a writ called, iu/ ^equaliter taxamP 
to be taken out of uie exchequer to rate the townes equally. The 
fubfidie is uncertaine^becaufe it is fet upon the perfon, in refpedl of 
his lands, or goods, which commonly doe ebb and i^w. 

The fift is, that the king did grauntfor him, and his heires, that 
neither he, nor his heires, ihall feeke out anything, whereby the 
liberties in this charter contained may be broken, or weakned : 
and if by any man againfl this charter any thing Ihonid be fough;. 
out, it (hould be of no value, and holden for nought. And all thefe 
doe evidently appeare in this chapter. 

The fixt and laft is bits teftibns. 

It is true, that of aancient time nothing paiTed from the king of 
franchifes, liberties, priviledges, manners, lands, tenements, an4 
hereditaments of any eflate ofinheritance, but it was by the advice 
of his councell expreiled under hits teftibus, as it was then, and 
continues to this day in the creation of any to any degree of nobi^ 
|ity, for thereto bits tefiibus is ilill ufed. 

This conclufion of the kings graunts with biis tefiibus was ufed 
r 7$ j by Ifiog H. 3. and his progenitors kings of this reabne before him^ 

and by his Ton E. i. and by E. 2. and E. 3. after him^ afterwards, 
in the beginning of the raigne of R. 2. I finde the claufe of biis 
tefiibus was left out, and in flead thereof came in tefte me iffo in this 
manner, in cujus rei tefiimenituH has liter as nofirtis fieri fecisnus patentes : 
teftt me if/o» which iince by all his fucceffors kings, and queens of 
this realme (except in creations) hath been ufed. 
- * Thofe that had biis tefiibus, were called chart a, as this charter 

h called Magna Cbarta, and fo is charta de fhrefta, lie. and thofe 
other that be tefte me iffo, are called letters patents, being fo named 
in the jlaufcof /» cuius rei tefiimonium has literas noftras fieri fecimu^ 
fatentes. 

And this was the auncient forme alfo of the deeds of fubjeAs, 
concluding with biis t^ibus, which continued untill, and in the 
raigne of H. 8. but how is wholly omitted, and now the witnefles 
are fubfcribed under the deed, or endorfed thereupon. 

Now upQn this pccafion to treat how tl^efe clsLVifeB, datum per ma^ 
num noftram, fer manum cancellarii noftri,per ip/um cufiedtm, et concim 
Hum, ^r. entred in, and went out : when thefe claufes, de gratia 
fpeciali, and ex certa '/fientfa, et mero motu began, which continue to 
'this day) and (he caufe and reafon of theinferting of the fame; and 
when and wherefore thefe claufes were fubfcribed under the letters 
patents^ fer ip/um regem,per breve de privato figillo, autboritate par- 
iiamenti, lie. came in, (which ftill doe continue) would afke a leve- 
rall treatife of it felfe, and not pertinent to our purpofe for the nn- 
derftanding of this charter of Magna Cbarta, and therefore pur- 
pofely I fpeake not of them. 

Here be witnefibs to tHis great charter, a great number of reve* 
rend, and honourable perfonages, in all 63. of which there were of 
the clergy 31. whereof there were 12. bifihops, and 19 abbots, and 
Hugh de Burgo chiefe juftice, and 31 earles and barons, as hat!) 
been faid before, 
nu. 3 J*c. in Befides, it was eftabliflied by authority of parliament, which was 

CanceiUria The hoWen at WelU&infter, in forme of a charter, as many others have 

Princes cafe. • * / !.*.,» 

Lib. 8, fol. I}, ^Vk 



See the firft part 
of tbe In- 
|litutcs, £cQ. I. 



MertQna yZ 

Wd» tor wUch, as hath been faid likewife, by parliament the lords 
and commons gave a fifteenth. Of a6b of parliament in form of a 
charter* yon may reade at large in the princes cafe, and therefore 
need not to be recited • 



STAT.UTUM de MERTON. [79) 

EDITUM aano 20. H. III. Bf.aon.ii...c. 

$6| faith It «a» 
io aoaoiSH.}. 

IT is called the ftatute of Merton, becaufe the parliament was 
holden at the monaflery of the canons regular of Merton^ feaven 
miles difhint from the city of London, which monaflery ^was found- 
ed . by Gillebert a noble Norman, that came in with the Con- 
queror. And this u that monaftery of Merton, the prior whereof , ^ ^' *** 
had a great cafe in law, which long depended .between him and the ^q e.^iII 
prior of Bingham. ^i e! 4. 60.' 

pROVISVM eft in curia donuni 1 T was provided in the court of our 
ngis apud Merton^ die Mercuriij lord the king, holden at Merton on 
in craftino San^i Fincefttiis anno regni Wednefday die morrow after the 
regis Henrici fiUi regis Johannis feaft of St. Vincent, the 20th year of 
vicefimoy coram W. Cantuarienfiarchi^ the reign of king Henry the fon of - 
ipifcopCj et coepifcopis fuffraganeis fuis king John, before William archbifhop 
( I ), rt coram majore parte comitum et of Canterbury, and other his biihoj>s 
iarottum Anglia ibidem exiftentium^ and fuffragans, and before the greater 
pro coronatione ipfius domini regis part of the earls and barons of Eng- 
{%) et Elianora regina(^)^pro qua land, there being aiTembled for the 
mmus vocati fuerunty cum tra^atum coronation of the faid king, and Hel- 
tffet de communi utilitate regni fuper lianor the queen, about which they 
\, etrticuUsfubfcripiisy it a provifumfuit were all called, where it was treated 
ft concejjumy tarn a pradi£i^ arcbiepif- for the commonwealth of the realm 
cepisj epifcopisy comitibusy baronibusy upoQ the articles underwritten, thus 
quam ab ipfo rege^ it aliis. ^ it was provided and granted, as well 

of the forefaid archbifliops, bifhops, 
. eai'ls, and barons, as of the king him- 

felf aiui others. 

{ I ) Coram Cant, archiepifcopoy et coepifcopis fuffraganeis fuis. "^ Suf- 
fraganeus properly is a vicegerent of a bifhop, infticuted to aid and 
affiil him in his fpirituall office, and is fo called afuffragiis : of thefe 
you may read in the flatutes of 26 H. 8. i & 2 Phil. & Mari%. i £- 26 H. 1 cap. 14. 
liz. And where fome copies have coram Cantuar' archtepifcopo^ et ' * * Ph. and 
€oepifcepis et fuffraganeis \ this latter conjundlion (&) is more then ^ Eli/.*ca,'i» 
ought to be; for fuffragantis fuis mwft referre to coepifcopis^ that is 

that 
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Sec the firft p2it that tbc bifliops ftiould aide and aflift the arclibillicip with their 
of the InfUtutM, fuffragcs: for other faiFragans, which were vicetcrcnts of bifliops# 
mSw** never had voycc in parliament, becaafe they held not fir harmUuih 

as all biihops doe, and many abbots and priors, as hath beene faid,. . 
did, in refped whereof they were lords of parliamcfnt. 

Pro coro»ation$ ipftus d^miui regis, 1 The king was formerly crown- 
ed at Gloocefter on the i S of 0£lober, in the beginning of the firft 
yeare of his raigne, then being about nine yeares old : and here it 
appeareth that in the twentieth yeare of his raigne, he was crowned 
agaiuj then being about 29 yeares old, twice crowned as king 
, Henry the fecond, and king John before him had been^ and as king( 
R. 2. after him was* 

£/ Elianorgf regitue."] This Elianor was daughter, and one of the 
heires of Raymond Berengary earle of Province) ihe was filler to 
the earle of Province, and to Boniface, archbiihop pf Canterbury^ 
and (he was crowned at Wefbninfler. 
[ So ] She furvived the king, and of a crowned queen became a profef* 

fed nun in Ambreibury, and died a nun there> in the nineteentb. 
yeare of her widowhood. 

The ftatutes enadted at this parliament are divided into eleveni 
chapters. 



C A p. I. 

T^E viduis primo^ qua poji msrtcm jpIRST, of widows which aftc/ 

•*^ virorum fuorum expelluntur de the death of their huAands are 

dotibtts fuis, et dotes Juas^ vd quaren" deforced of their dowers, and cannot 

ten^m fuam habere non pojfunt fine have their dowers or quarcntine with-* 

flacito^ videlicet J quod quicunque defor^ out plea, whofoever deforce them of 

daveriteis dotes fuasjvelquarentenam their, dowers or quarentine of the 

fuamj de temmentis quibus viri fui lands, whereof their hufbands died fei-> 

obierunt feifiti^ et ippe vidua pojlea fed, and that the fame widows after 

fer placitumrecuperaverint^fiipfi de* (hall recover by plea; thev that be 

fore' de injujio deforciamerao conviSfi convid of fuch wrongful deforcement 

fuerinty reddant eifdem viduis damna (hall yield damages to the fame wi« 

fuQy fcilicet valorem totius d&tis eis dews; that is to fay, the value of the 

contingerhis^ a tempore mortis virorum whole dower to them belonging frem 

fuorum^ ufque ad diem quo ipfa vidua the time of the death of their huf-* 

per judicium curia feifinam fuam ifide bands unto the day that the faid wi-^ 

reeuperaverint. Et nihilominus ipfi dows,byjudgementofour court, have 

deforciatorcs fint in mijiricordia domini recovered feifm of their dower, &c. 

regis, ' and the deforcers neverthclefs fhall 

be. amerced at the king's pleafure. 

(Dyer, 1S4. pi. 33. 4 Rep. 30. 14. H. 8, 2C. 3S Ed. 3. 13. 11 H. 4. 39. Fit*. Dower. 24. 46. 59, 
73. Fiu. Damage, 10. S3. 119. 3 Bttlftr. 278. V. N. B. fo. 7. Raft, Eot. 1%. 1 Inft. 32. b. 9 H. 3. 
<-7.) 

Fitft part of the This chapter is explained in the firft part of the Indltutcs, in all 
Inftitutcs, feft. xhQ points thereof, which yo« may fee there at large; whereunto 
^' you may adde (upon tliis word recutenrjcrint') a cars: ::i 9 E. 2. that 

in 



I 
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\n a writ of dower» the tenant ^ead that the hulband is alive, ^c. HU. 9. B. s. fa. 
wad the triall awarded bv proofcs, and a day therefore given, Sec. **• ^' *'*¥^ 
at whkh dav the demandant came with her propfes, and the tenant ^^ ^ 
made defkult, the demandant had judgement to recover, bat if the * 
demandant had not had her proofes there, then ihe fliould have had 
bttt %/el9f cafe. 



CAP. II. 

ITEM mnnes vtium{i)de e^er§ A LSO from henceforth widows 

pojjint ligare (2) blada J3) fua de "^^ may bequeath the crop of their 

tirrafua^ tarn de dotibus fuis^ quam de ground, as well of their dowers, as of 

aliis terrisy et tenementis fuis (4) ; other their lands and tenements, £|V« 

falvis (5) confuetudinibusy et f^rvitiis ing to the lords of the fee, all fuch 

Jiamnorum de feodn^ qua de d^tibusy et fervices as be due for their dowers and 

a£u Unemfntis fuis debifiSur. other tenements. 

(Kel. 125. Fits«Bar« 149. 194.) 

Before the making of this fiatate, it was a queftion, whether 
tenant in dower might devife the corn, which flie had ibwen, or 
whetker he in the reverfion (hoold have them. Some held that 
ihe could not devife them; or if fhe devifed them not, that her exe- 
catOES ihonld not have them, but he in the reveriion, for that her ef- [ 81 ] 

late was freely created by ai£l in law; andas fhe when her dower wai 
affigned to her, Ihould have the hmd fowen, or unfowen for her 
dower, fo at the time of her death, he in the reverAon Ihould have 
the land fowen, or unfowen. And of this opinion is Bradon who Bnaon, lili. a, 
^th, 4mtiqtdiut/oUt oh/ervari, quodfiaU uxor dotem /nam recipit fofi i^ 96. 
taartem viri/ui ctdtamjwe incultamy itapoft mortem uxorisfokt reftitui 
baredi Cuba feu incultay quia de blasts etfruBibus a tenemento non/e* ' 
paraiis neu labuit uxor teftamenti faaionemy ftdnoija fuperueniente 
gratia^ et frovifionetficui patet depronfifione apud Merton. 

And true it is, ttat if the hulband fow the ground and die, the ,• jl Diet 
property i)f the corne is in the e;tecutors, but fubjcft to this con- 31*6. 
ditioo, that if the heire affigne unto her the land fowen for her 
dower»ihe ihall have the come, for fhe fhallbe in ^ie optima poffef- 
Jime mri, above the title of the executor. 

And Fleta faith, 'vidua per ftatutum de Merton patent di/umerede «-►. tiu - c ««. 
rebus/uis, etfruBibus in dote Jua exiftentibutyfi've Jeparati fir^t a/olo, ' 

five nmiy quod quidem oUmfacere non potuit. 

And they that held this opinion, relied much upon thefe words^ 
de caterer which imply, as they fay, a new law. Now others held 
the contrary, and that, for advancement of tillage, and incourage- 
ment thereunto, which is fo profitable for the commonwealth, smd 
by reafon of the incertainty of her cftate for life they held opinion, 
that the executor^ or adminiftrators of the wife ihould have, or fhe 
^r felfc by her will might difpofe them, as well as any othe? tenant 
for hfe might doc, and they vouch authority betore this ftatute in 4 HL 1 detlft 
4 H. 3. where it is {aid, note chat tenant in dower may devife her »«: 19 E. 3. 
come growing upon the land at the time of Her death. Now to ***'• *+9- »* ^^• 
clearc this doubt, was this ftatute made, and de c^etero may as well 7- »5- P*fcb. 
' be ?Q.S5, 
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be applied to the clearing of a doubt from thenceforth, as for 
making of a new law, and fo of neceflity it mulk be taken in this 
chapter for fuch lands and tenements, as the widow hath of inheri<- 
tante> &c. ^uam de aliis terris et tenementis fuis, 

( I ) Omnes njidtuti ^c,'\ ^m omne dicity nihil excludit, 
Generale diflum generaUter eft inteUigendum, 

And therefore where there are live kindes of dowers, <vi%, dower 
at the common law: dower by the cnftome: dower ad oftium eccU* 
fia : dower ex ajfenfu patris : and dower de Im pluis heede : this chap* 
ter doth extend to them all# ' B^t if the wife be bv cnftome en- 
dowed durante njiduitate Juay and (he fowe the grouna with come, 
and after take hufband, hee in the reveriion mall have the corne» 
becanfe though her eftate was incertaine, yet (he hath determined it 
by her owne a£l. 

[t\ Legare,] This word is appropriated to a laft will, and 
fignifieth to bequeath goods, chattels, and in fome cafes lands and 
tenements. Legatum a lege dicitur^ quia lege tenetur ille, cui intereft 
ferimplere. 

(3) Blada fignifieth come or graine while it groweth: It pro* 
perly iic^ifieth corne or graine while it is in berba, dum fe^es in 
berba : but it is taken K>r all manner of corne or graine, or 
things annuall comming by the induftry of man, as hemp, flax, 
&c. 

And of this word blada, an ingrofler of come or graine is called 
iladifr, but this word blada extendeth not by this a£k to grsfle, or to 
any thing that groweth /uapte natura, albeit it groweth by fowing 
of hay.feed, or the like. 

(4) ^J^^ de aliis terris et tenementis /uis.^ This is mani« 
feftly in afHrmance of the common law, and extendeth to the 
lands, which (he hath in franck-mariage, or of any other eftate of 
inheritance, the come or graine growing thereupon fliee may law- 
fully difpofe. 

(5) Salvis, Vr.] Here is a faving to the lords^ of whom the 
lands in dower, or other lands been holden, fuch cuftoraes- and fer- 
vices, as are due unto them, fo as they ftiall not be barred, or pre- 
judiced by this ad for or concerning fuch cuftomes, and fenrices, 
as they had before, but they fiull be laved to them, as if this ftatute 
had not been made : for that is the nature of a faving, as hath been 
faid, to fave a former right, and. to create no new, and by this fav- 
ing the lord may diftreine the come after it be reaped and put into a 
cart, for his rents and fervices» but the corne ia flieafes canncc 
be diflreined. 

See the firft part of the Inftitutes, fc€t. 6%. 
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C/ quisfuerit dijfeifiius de libero te- 
nementofuo (i), et coram jujlic* 
ittnerantibus feifinam fuam recufera"^ 
vit (2)y'fer ajji/am nova diffiifina (3), 
vel per recognitionem {^f eorum qui 
fecerint dijfeifinam: et tpft dtJTeifitus 
1 t^r 



ALSO if any be difleifed of 
their freehold^ and before the 
jnftices in eyre have recovered feiiin 
by afllife of novel diflfeifin, or by con- 
fcffion of them which did the difleiw 
fin, and the difibifcc hath had feifin 

delivered 
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fef vie* pifinam fuam bahuerit {$\Ji 
iidem diffiifitores pofteOy fojl iter juf- 
iic\ vilinfrA de eodem tenement* iterum 
eundim conqutrentem dlffeijiverint (6), 
et inde conviSiifuerint (7), Jlatim ca- 
piantury et inprifona domini regis deti^ 
neantuTy quoufque per dominum regent 
per redemptionem^ vel aliquo alio modo 
deliherentur (8). Vide Marlb. cap. 8. 
Et bac eft forma qualiter tales cowuiSli 
puniri debeant^ videlicet^ cum conque- 
nntes ad curiam veniant^ haheani breve 
domini regis vie* direSium^ in quo 
centimatur eoru narratio de dijjeifina 
faHafupir diJfeiftTia. Et ideo mande- 
tur vie. quod aJliimptis fecu cuftodihus 
placitoru (9) corona domini regis ^ et 
aliis legaUbus militibus in propria 
perfona fua accedat ad tenementu 
illud^ vel ad paftura ilia de quibus 
foQa fuerit querela^ et cora eis per 
primos juratores (lo), // per alios 
vidnosj et legales homines de vicineto 
illo, diligentevi tndefaciat inquijitiove. 
Et fi ipju iterU invenerint dijfeijitu 
[ftcutpradiSfu eft) tunc faciat jecundu 
proviJUhe pradi^ay Jin autem^ tunc fit 
4onquerens in mifericordia domini regis. 
It alius quietus recedat. Nee debet 
vie* {fine Jpecialipracepto domini regis) 
htjujrnods bquelaprofequi, Eode modo 
fittt de illisy qui feijina recuperaverint 
perajpfa mortis antecejforis, etfimiliter 
de omnibus terris et tenementis recupe^ 
ratis per juraf (11) in curia domini 
re^isyfi poftea dijpifiti fuerint a prio- 
Tibus dejbrciatoribus, verfus quof recu- 
peraverint per jurat* quoquomodo* Vide 
W, 2. cap. 26. 



delivered by the (heriff, if the fame 
difleifors, after the circuit of the juf- , 
tices, or in the meaji time, have dif- 
feifed the fame plaintiff of tlie fame 
freehold, and thereof be convift, they 
(hall be forthwith taken and commit- 
ted, and kept in the king's prifon, 
until the king hath difcharged them 
by fine, or by fome other mean. And 
this is the form how fuch convicSl 
perfons (hall be puniflied j when the 
plaintiffs come into the court of our 
lord the king, they ftiall have the 
king's writ direfted to the (heriffi 
in which muff be contained the plaint 
of diffeifin framed upon the difl'eifin. 
And then it (hall be commanded to 
the (her iff, that he, taking with him 
the keepers of the pleas of the king's 
crown, and other lawful knights, in 
his proper pcrfon, (hall go unto the 
land or pafture, whereof the plaint 
hath been made, and that he make 
before them, by the firft jurors, and 
other neighbours and lawful mon, 
diligent inquifition thereof; and if 
they find him difTeifed again (as before 
is faid) then let him do according to 
the provifion aforementioned ; but if 
it be found otherwife,* the plaintiff 
(hall be amerced, and the other (hall 
go quit; neither (hall the iheriff exe- 
cute any fuch plaint without Ipecial 
commandment of the king. In the 
fame manner (hall be done to them 
that have recovered their feifm by 
affife of mortdaunceftor; and fo (hall 
it be oF all lands and tenements reco- 
vered in the king's court by enquetts^ 
if they be difleifed after by the firft 
deforceors, againff whom tliey have 
recovered any wife by enquefl. 

See tbe ftatutp of Marlbridge, c. 8. W. 2. cap. 26. See the firft part of the Inftitutes, 233. 
{1% H. 8. z. iz H. 4. 6. 7 H. 7. 4. Fits. Re^ifrsiiin, 6, S, 9. i Iiift. 154. a. Hob. 96. 2 Bulitr. 
53. 5» H. 3. c 8. 13 Ed. z. Hat. z. c. 25, 26. Mirror, 317. Raft Ent. 548.) 



(1) De libera tenementojuo, Wr.] That is, of land, rent, common, 
OT fuch like, whereof if a man be diifeifed he may have an aiiife ^e 
novel diJet/tM. 

By this chapter the writs of red iiTeifm and pofi diffeifin, are 
given for the caofcs hcreafcer cxpreiicdj which lay not at 
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the common law» and both thefe writs are vicoantel*, and 
not retournable, but the (heriffes (hall hold the plea and give tb« 
judgement. 

(2) Et coram Juftic* itiuerantihus fiifinam fuam recupera^viritA 
Here juftices in efre are named,* but for example, and becaufe 
afTifes were taken moft commonljr before them, for though the 
affife be taken in the king's bench, or court of common pleas, or 
before juftices of affife, yet is it within this flatute: for though 
the words be fpeciall, yet the reafon of the law is generall ; it quand^ 
Ux eft Jpecialist, ratio autem generairs, generaliter lex eft inteiligetula. 

(3) P*i^ affifam nwa dijfeifiu^,'] This branch extends not to 
an ailife of mordauncejler, or darrein pre/entnunt, or of utrwm ; 
but if a man recover in a writ of rediiiTeifin, upon that reco- 
very he fhall have a rediiTeiiia, and the like, as often as he is re* 
diEeifed. 

Upon a plaint in the nature of a frefh force, according to the 
cuflome of a city, or boroughs and a recovery thereupon had, a re- 
difTeifin doth not lie, for no rediiTeifm doth lie, but where the firfl 
plea began by writ. 

(4) Per cjpfam no-v^t dij/eijina, *vel per recognitionemJ\ That is to 
fay, by the affife, 1. the verdift of the recognitors of the aflife, or 
by confeflion of the difTeifor, &c and yet a rediifeifin doth lie upon 
a recovery in an aflife, upon the pleading of a record, and failer of 
it, or upon a demurrer, or by default, or the like; and fo it is ex« 
plained by a later ftatute. 

(5) Per 'uicecomitem feijtnam fuam haSueritJ] And fo it is, if 
the plaintife in the aflife doth enter and execute the recovery by 
entric. 

(6) lidem diJftiJUoret pofiea^l^e. deeodem tenement iter urn eundem 
conquerentem dijeiji'verunt.] For the expofition hereof fee the firft 
part of the Inftitutes, fed. 233. 

Et inde conviai /uerint,] For in the writ of redifleifin the tenant 
may plead to the writ as joyntcnancy, or the like; vt in barre, as a 
releaie,or the like; or give it in evidence. 

(8) Statim capiantur et in pri/bna regis detineantur quovfqueper do^ 
mittum regem^ per redimptiouem^ vel alio modo deliierentur,] And 
fi radon hereupon faith this. Talis quidem qui ita coniji^usfutrit^ du-^ 
plicittr delinquit centra regem, quiafacit dijeijinamy et robsriam contrm 
pacem/uam, et etiam au/u temerarlo irrita ia qu*e in cur^ domini regis 
ritea^afunt: et propter dupUx delirium merito fuftimre debet paenam 
duplicatam. , 

And Britton fpeaking of a rediiTcIfIn, Pur ceo queilde/isjf de recoifer* 
per judgement cbo/}, que il ad conqui/e per fa proper force in defpifant la 
ley. 

And this reafon holdeth in other cafes, as after a judgement 
in an admeafureJbent of pad u re, if there be a furcharge by the 
party who was admeafured, a writ defecundafuperonercuiom doth lie, 
and the like. 

And it is to be noted, that wherefoever a man did recover the 
fcifin or poflellion of the land, and the tenant or defendant did after 
difleife or ejcft him, this uas a contempt at the common law, bccaufe 
it is done ngainll the judgement of the court, and in defpite of the 
law, for the which the court may commit him, for intcreft reipublic^, 
ut judicia rata f:vt : et a a qua in curia noftra rile aSafutit debit e execu^ 
ti'.ni de man dart iiibcnt, 

(9) Aff^^p^'* 
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(9) Jffumptis fecum cuftodthus placitorumJ] This is (poken in the *3 AflT. p.^. 
plorall number, dicrcforc where there are two or more coroners, he ^* ^' *' '^" 
ooght to take at leafl two> but where there is but one, if he take 

him, it is fnfficient within the meaning of this flatute: though regu- 
larly theplurall number is not fatisfied with one. 

(10) Per primosjuratores et alios,"] This mull bee' underfbod 
where there were juratores in the aJSife; for if there were none^ 
then it mufl be tried onely per alios: as if the difTeifor plead a re- 
cordj and fail of it, or if he plead a bar, and confeiTe an immediate 
•ufier^ upon which the plaintife doth demur^ and judgement is given 
for the plaintife, and after the plaintife is redifleifed, the plaintife 
ihall have a rediffeifin, and it ihall be tried onely per alios, becaufe 
there were no jurors at all in the former aflife; for the flatute, 
(albeit it bee penal) ihall not be fo literally expounded, that if it 
cannot be tried per primos juratores, that it ihall not be tried at all, 

for ^erba intelligi debent cum effeSu. But where there were any Regula. 

jurors^ it (hall be tried by them and others, and where there were 

none, then by others alotie ; but if there were jurors in the aflife, g'n. 5. r. 

and they all die, and after he which recovered is redifleifed, there F.N. B. 189. b« 

(by the ad of God) the rediifeiiin faileth. And fo it is, if all the 

jurors be dead faving one, becaufe the words of the flatute be, per 

primos juratores, et alios: and fonote a diveriity where there were 

nevef ^my juratores at all, for there the flatute could by no poflibility . ^ 

have wrought, but upon others onely, but where there were once 

juf^atores, and the party neglefteth his time, and by the adl of God 

they fkile, there the rediifeiiin failes, becaufe it cannot be tried per 

primps juratores, (which fometimes were in ejfe) et alios, as the lla- 

tote fpeaketh. 

(11) Eodem modojiat de illis, quifiifinam recuperaverunt per afftfam Poft diflelfiiii 
tavrtis aHte€efforis,etfimiliter de omnibus terris et tenement is reaiperatis 
perjuratam, ^c. ] Here is the poft di£eifen given, where the recovery 

in a mordaunc\ or in any other reall action is by verdidl, and in 

this cafe the recoveror ihall have a pojl dijfeifin againfl the former . 

tenant being deforceour, that diflfeifed him after the recovery; but 

if the recovery be by reddition or default, &c. he ihall have a /^ Marlebr c.8. 

£ffeifin upon the flatute of W. 2. cap. 26. Nota, here eodem modo W. 1. ca. a6. 

are words of great operation, for they imply, that there mufl be FN. B. J90. 

idem conqsttrens de eodem tenemento, et idem tenens, againfl whom the ^58'*' *°^' ^ 

rtcoveiy was had after, tlie fame manner, as is before faid in cafe of 

a rcdiileifin* 



CAP. IV. •[85] 

7T E Mquia multi magnates Anglia^ A L S O becaufe many great men of 
qyl feoffaverunt miStes et alios It" England (which have infeofFed 

here Unentes (2) fuos de parvis tene^ knights and their freeholders of fmall 

ituntls in magms manerits fuis^ quejii tenements in tiieir great manors) 

fuerunty quod commodum fuumfacen have complained that they cannot 

n9n potwrunt ( i ) ^ rejiduo manerio^ make their profit of the refidue of their 

rum ( 3 )fuorum *yjicut de vqfiis^ hofcisy manors, as of waftes, woods> and paf- 

etpafturtsQOxrixn\mh\x^cumipfifi^ tures, whereas the lame feoffees have 

labeant H 2 fufficicnt 
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babiant ft^cienUm pajiuraniy quantum 
pirtinet ad tenementajtid\ \Xzprovtfum 
efl^ et concejfumy quod quicunque hujuf- 
modijeoffati ajjtfam nova diffeifma de- 
ferant de communla paftura fu^y et 
coram juftic^ ncognit^ fuerit (j)j quod 
tantam pajlufam hahantj quantum 
fuffictt ad teneminta fua^ itquodhabiant 
Hhiru ingrejfum (4), et egrejjum, de 
Uteris ttnementis fuisy ufque adpoftu- 
ramfuam: tunc indejint contents^ et 
tin de quibus conquejli fuirint recedant 
quiets (6j, de hoc quod commodufuum 
de ierrisy vajiis^ bo/cisy et pajluris fece* 
rtnt ($)• SJ autcm dixerinty quodfuf- 
ficientetn pajlura non habeanty veljuf- 
ficientem ingrej/idmy vel igrejfumy 
quantum pertihet ad ttnemmta Jua: 
tunc inquiratur Veritas per afftfamm 
Etfi per ajftfam recognitum fuerit (8 j, 
quod per eofdcm deforciatoresy in abqua 
fuerit impeditus eorum ingrejjusy vel 
egrejfusy vel quod non habeant fvffi^ 
cientem pajfurdy et fufficientem ingrtf" 
funiy et egrejjumyfuut pradiSlumeJl: 
tunc recuperent feifmam fuam^ per vi^ 
Jum juratorumy ita quod per difcretio- 
nem et facr amentum eorum habeant con^ 
querentes fufficientem pajlur amy etjuf^ 
pciente ingrejjuet egrejj'u in forma pra» 
diSl\ et diffcifitores fint in miftricordia 
domini regis y et dampna reddantyficut 
rtddi Jolent ante provifwne ijla. Si 
aute recognitu fuerit per ajfifamy quod 
quercntes fufficicnte hobeant pajluram^ 
cum liber ct fufficlenti in grefju et e^ref- 
fuyfcutprad* efl : tunc ficite & libera 
faciant dom^ ccinmodumfuumile rcftduoy 
et recedant de iW ajjija quieti. If^ejl. 
2. cap* 48. 

Mirror, cap. ^. § ?.. Bra<J>. li. 4^ fol. iiz. Britton. dp. ^t» Flcta, li. 4. ci. to. (i Roll. 36^^. 
Z E.^ 3. 39. 7 tcf. :. 67. Mirror, 31S, £ntbrtcd by 3 & 4 Ed. 6. c. 3. 13 Ed. x. ftac. 1. c. 46, 
2 Vtsn. 250. 3:2.) 
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fufficientpafture,asmuchas belongeth 
to their tenements ; it is provided and 
granted. That whenever fuch feoffees 
do bring an affife of novel difleifin for 
their common of pafture, and it is 
knowledged before the jufticers, that 
they have as much paflure as fufficeth 
to their tenements, and that they have 
free egrefs and regrefs from their te- 
nement unto the paflure, then let 
them be contented therewith; and 
they on whom it was complained 
fhall go quit of as much as tbe)r have . 
made their profit of their lands> 
waftesv woods, and pafturesj and if 
they alledge that they have not fiif 
ficient pafture, or fuflicient ingrefs and 
egrefs according to their hold, then 
let the truth be inquired by affife ; and 
if it be found by the affife, that the 
fame deforceors have difturbed them 
of their ingrefs and egrefs, or that 
they had not fufficient paflure (as be- 
fore is faid) then fhall they recover 
their feifm by view of the inquefl: fb 
that by their difcretion and oath the 
plaintiffs fhall have fufficient pafture^ 
and fufficient ingrefs and egrefs in form 
aforefaid; and the difleifors fhall be 
amerced, and fhall yield damages, as 
they were wont before this provifion. 
And if it be certified by the affife^ 
that the plaintiffs have fufficient paf- 
ture, with ingrefs and egrefe, as before 
is faid, let the other make their profit 
of the rcfldue, and go quit of that 
aflifc. 



( ' ) ^fOil commndum fmm facer e ncn potueruni,'\ Hereby it ap- 

pcarcth, thai the lord could not approve by the order of the 

y<.oiiimon law, becaufe the common i/Tucd out of the whole 

Tr. € H. '^. tTt. walle, nnd of every part thereof, and yet fee Tr. 6 H. 3. where 

C 'tMiior. 26. iiie lord approved two acres, and left fuflicient, the tenant 

broujht an afHlc, and the fpcci ill matter being found, the plaintife 

rch'a:<:tjc, (2) Libert 
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(2) Liiere tenentes.] The purview of this ftatate extends onely 
fer the lord to make an approvement againft his tenant, and not 
againil any ftranger^ nor where the lord had common appendant in 
the tenancy, as he may have; but the ftatote of W. 2, provideth, 
Di cater o quod ftatutum de Merton^ frovifitm inter dominps et tfnenief 
Juu locum ha^at de catero inter dominos va/fwum io/corum, it paftura" 

rum, et *vicincsj ^c. 

(3) Dr refidue maneriorumA By this r^citall a point of the aun- 
dent common law appearetn, that when a lord of a mannor 
(wherein was great * wafte grounds) did enfeoffe others of fome 
parcelb of arable land, the feoffees ad manutenend. fervitium 
Jocit, ihould have common in the faid wafts of the lord for two 
cauies. I. As incident to the feofFement, for the feoffee could 
not plough, and manure his ground without beafts, and they could 
not bee mftained without pafture, and by confequence the tenant 
ihotticl have common in the wades of the lord for his beafts, which 
doe plough and manure his tenancy, as appendant to his tenancy, 
and this was the beginning of common appendant. The fecond 
reaioQ was for maintenance and advancement of agriculture, and 
tillage, which was much Eivou^ed in law; like as when a man 
gives the land to a parfon and his fuccefTors, whereupon a church 
n built for the fervice of God, to hold of him in /rankalmoigne, the 
land is holden, and by confequent, and operation of law, the ad- 
vowfbn, which the law doth give to the founder, that is, the giver 
of the land, is alfo holden, for that the advowfon doth in a manner 
adhere to the church, and as the tenant had made a feofFement be- 
fore the flatnte of quia emptores terrarum, to hold of himfelfe by fealty, 
and xij. d. this mefnalty by operation of law had been holden of 
the lordparamount. 

(4) Hantam pafturam habeant^ quant umfufficit ad tenemenia fua^ et 
fuod babeant liberum ingreJfumJ] The lord may approve againft a 
tenant that hath * common of^paftufe appendant, but if the lord 
eraunt common of paftu re within his wafts, there is no approvement 
by this zSt againft a common in grofTe, for the words of the ftatute 
be quantum pertinet ad tenementajita, l^e, 

^nd fb was the law taken and adjudeed (bon after the making of 
this a6t, and latter authorities agree with the fame ; and albeit the 
common appendant be without a certain number, as to have fufH- 
cient paftore for beafts, quantum pettinet ad tenementa /ua, which 
may be reduced to a certainty, for, id certum eft quo^ certum reddi 
poteft, and therefore this adt doth extend to it. And the writ of 
admeafilirement of paftu re doth he only for and againft fuch com- 
moners, as have common appendant, for the words of the writ be, 
et eui ip/os pertinet habendum fecundum liberum tenementum fuum^ l^c^ 
ici as common appendant, be it certain or incertain, is within this 
ftatute; and {o is common appurtenant certaine or incertaine, 
for pertinet extendeth as well to common appurtenant as ap- 
pendant. 

Bradon treating of this chapter, fiXtYi, imprimis fvidendum eft qua- 
liter conftitutie ilia fit intelligenda^ ne male intelleSa trahat utentet ad 
jihufum: and then expoundeth the fame in this mannef: i. Si fit 
aUenus (et nonproprie tenzns) non ei imponit legem conftitutio. 

2. Si/uer* liberi tenentes propriif tunc refert qualiter futr^ fioffati, 
faff J utrum feof'ati fucr^ large fdlicct p, to/H, et ubiq\, it in omnibus', 
Inis, et ad omnimoda averia, etfine nuinero, i^c^ So as by his opi- 
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nion this ilatute extendeth not to a common in groiTe, nor to a 
common fans number; tales, faith he, non ligat confiitutio memo^ 
rata, quia feoff amentum, (L concejftonem communis) non tollit, licet 
tollat ahufum, 

3. Si autem communia fuer^ ftrlBa cum uumero averiorum eerio, fcfr. 

! which he intendeth of common appendant) licet u/us/e largius et 
atius bahuerit quam neceffe effet, tales ligat confiitutio quod coarSentur 
ad certum locum, et infra certum locum, dum tamen locus inde fufficiens 
Jit et competens cum liber ingreffu, et egreffu, et competent i, quod non fit 
gra'vis nee difficilis : competens autem debet effe locus ita quod non lon^ 
gius diftetyfed propinquius aj/tgnetur, Jsfr. cum diftantia inducit incom^ 
modi tat em. 

4. Item eodem modofi itafeoffatusfuerit quis,fine exprejjioni numeri 
*vel generis, ^d ita, cum pafiura quantum pertinet ad tantum temmen* 
turn in eodem 'villa, talem ligat confiitutio ficut prius cum expref 

Jtone ; quia cum conftet de quantitaie tenementi, de facili perpends po* 
terit de numero a*veriorum, et etiam de genere fecundism confuetudinem 
locorum. 

5. Item tempus Jpe^andum erit cum omnis nova confiitutio, futuris 
formam imponere debeat et non prateritis, 

Walterus Bonde implacitat Aliciam de Bordeley, W w. alios pro eo 
quod cum a'veriisfuis bladafua ad Madingle crefcentia noSlanter depafii 
funt, ^c, Jlic* ^ Nicholaus Rujelldic* quod plncea ubi tranfgrejjiofup* 
ponitur fieri vocatur Leylonfurlonge, qtue quidem placea femper fuit 
pratum ufque ad pradidum annum quod pradidus Walterus pradiSum 
pratuM aravit, (S femina^vit, £ff in quo prato ipfa Alicia babet commu^ 
niam fuam pofi fena le'vata : et quiapradiSus Walterus, ad auferendum 
ei co?nmusfiamfiiam in pr/tdiSlo prato,femina'vit, ficut pradiitum efi^ 
dicunt quod quando fena in pratis adjacent ibus le*vata fuerunt, ipfi cum 
cveriis fuis^ commumofn fuam in pradi£la placea depafii fuerunt, ficut 
eis bene licuit, Et inde ponunt fe fuper patriam, Walterus die* quod 
in eleSlione fua efi ad dimittend* pradiham placeam jac^re pratum, 13 
illud falcare, n;el place am illam arare, l^ feminare pro voluntate fua, 
Et de boc ponitfefuper patriam, &c, • ^ur* did!* quod pr a did a placea 
a tempore quo non extat memoriafuit pratum falcabile, ufq\ adpradidum 
annum quod pradiSlus Walterus illud aran^it: dicunt etiam quod pr^g. 
didus Walterus efi parvus ienens ejufdem 'villa, isf • non licet alicui^ 
tali parvo tenenti fine liccntia ipfius Alicia prata aliqua in eadem 'villa 
arare, ^ quod pradida Alicia in eifdem pratis pofi fena afportata 
communicare debet *■: die* etiam quod quando fena in pratis adjactntibtis 
le'vata fuerint, ipfi cum averiisfais communiam fuam in pradiSla placea 
depafii fuerunt, ficut bene licitum efi eis : ideo fonfiderat* efi quod-*Jtra- 
'didus Walterus nibil capiat per bri'vefuum,fedjtt in mifericordia, Et 
affer^ perjur* ad dimid, marc. 

Vide Pafch. 15 E. i. in Banco. Rot. 6. Buck. Lib. 5. fol. 7^. 
common of p2Lii\jrc,fub modo, or with limitation. 

Throughout all this iisiUxtc^ pafiura etcommunia pafiura, is named 
fo as this ilatute of approvements doth not extend to common of 
pifchaiy, of turbary, of eftovers, or the like. 

(5) ^W commodum fuum de terris vafiis, l^c. fecerint,] Now 
it is to be fecne how this approvement mud . be. And it 
mull be divided by fome inclofure or defence, as it may be 
made fevcrall, for it is lawful! to the tenant to put on his cattle 
imo the reiidue of the common, and if they ftray into that part, 

f - ' whereof 
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whereof the approvement is made, in default of inclofure, he is no 
trefpafier. 

And If the lord make a feoffement of certain acres, the feolFee 
may indofe, becaufe the feofFement is an approvement in his 
nature. 

(6) TfMrr indefint contenti, et ilU de qmbus conquefti fugr^ nadant 
fUiti deboc quod commodumfuum di tirris 'vaftisy l^€*/icerint,'\ Bv the 
approvement of part according to this ftatute, that part by this ad 
is difcharged of the common, in fo much as if the tenant which hath 
the common purchafe that part, his common is not extinguilhed in 
the refidue. 

If the lord, &c. doe make an approvement, hee may improve 
eft-ibons as ofi as hee will, fo hee leave fu£icienc common, and fo it 
was done in 18 £. 3. 

If the tenant at the time of the approvement have fuflicient com- 
mon left unto him in the reiidue, with a competent way thereunto, 
according to this ad, and a^er the refidue becommeth not 
fafficient; yet the approvement remaineth good, for the words 
of this a£tbe, tantam pafiwram habtautt quantum fujicit ad temnunta 
fueu 

(7) Coram jufticiariis recognitum fuiif faff.] And yet it may bee 
tried in an adion of trefpalTe: for many times he fhall faile to have 
an afiife. 

Or if the lord doth inclofe any part, and leave not fufficient 
common 4n the refidue, the commoner may break down the 
whole inclofure, becaufe it ftandcth upon the ground which is his 
common. 

Bradon reciteth a writ devifed upon this flatute by that fage of 
the law William de Ralegh, one of the kings juflices, in cafe where 
the lord was diflurbed to inclofe, or when hee had inclofed accord- 
ing to this flatute, and his inclofure broken downe, which yon may 
readc there at large. 

(8) £/ per ajfifam recognitum fint,'\ If by t&e aflife it fhall be 
found, that the plaintlfelud not fufiicient ingreile and egrefle, or 
not fufHcient pailure, then the plaintife fhall recover feiun by the 
view of the jurors; fo that by the difcrction and oath of them, 
the plaintife fhall have fufficient pailure, and fufficient ingrefTe 
and egrefTe affigned to him, and that the difTeifors fhaU be 
amerced, and yeeld damages. 

Upon this branch of the flatute, we have a notable cafe in our 
books, viz.- a commoner brought an afiife of common of pafture 
belonging to his freehold, the tenant faid, that he was lord, &c* 
and approved part of his wafie, and left the plaintife fufficient com- 
mon, &c. The plaintife denied that he left fufHcient common^ 
and thereupon ifiTue was taken, and Sir William Herle chiefe juftice 
of the court of common pleas tooke the afiife, and the affife found, 
that the plaintife had not fufiicient common; whereupon the courtdid 
award that the plaintife fhould recover his common, &c. and the re* 
cognitors of the afiife were going from the barre : and albeit the ifTue 
was found againfl the tenant, yet for his advantage the recognitors 
of the afiife ought to come back again, and to ordaine by their dif- 
crction and oath fufficient common to the plaintife, fo that the de- 
fendant might approve of the remnant by this flatute of Merton, as 
Tre-^ood affirmed: whereupon Sir William Herle perufed this 
future (for no man can carry the words of a pofitive law by parlia- 
ment in his head) and found the Aatute as Trewcod had faid, and 

^ 4 therefore 
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therefore wa$ in purpofe to have caufed the jurors to come againe 
(the record yet being in his breft) to appoint fufficient common to 
the plaintife according to the {Utute^ but it was prevented* for (hat 
the parties agreed. 



CAP. V. 

CIMILITER pnvsfum ejl^ et a T IKE WISE it is provided anS 

domino rege concejfum^ quod de ca- -" granted by the king, that from 

Uro non current ufura contra aUque?n henceforth uluries fhall not run 

ihfra atatem exi/ten^ a tempore mortis againft any being withip age, from th^ 

antecejjhris fui^ cujus hares ipfe eft time of the death of his anceftor 

ufque ad legititnam atatem fuam^ ita (whofe heir he is) unto his lawful 

tamen quod propter hoc non^ remaneat age; fo neverthclefe, that the pay- 

folutio debiti principalis Jimul cum ufu- ment of the principal debt, with the 

ris ante mortem antecejfiris fuiy cujus ufury that was before the death of his 

hares ipfe eft inde provenientibus. anceftor (whofe heir he is) fhall not 

remain. 

(i Inft. 246. b. I Roll. 151. 37 H. 8. c. 9.) 

[ 89 ] This ftatute hath been diverfly expounded. 

Inter leges Sane- i. That this ftatute extended to the ufurious Jewes, that then 
tiEdw. Lamb, were in England: for at that time and before the conqueft alfo, 
con'l'^aas "^" * ^^ ^^"^ "°' lawful for Chrillians to take any ufury, as it appeareth 
GiTnvi^Vib. 5. ^Y *^^ lawes of Saint Edward, &c. and Glanville and other aun* 
ca. 16. Ockham cicnt authors and records. And by this a£l it is manifeft that the 
tj. qiuiiternon ufurv intended by the ftatute was not unlawfull, for the ufury due 
abicivitur. Ci. before the death of the aunccilor is enafted to be paid, and after 
c I!rp!!?an^ ufu- ^^^ ^"^^ ^Z^ °^ *^^ ^tixc alfo, and no ufury was then permitted but 
rariis 15 E. 3. ' hy the Je<^cs only. 

ca. 5. Roc. pari. » But king Edward the firft (that mirror of princes) by au- 
50 t. 3. nu. 5S. thority of parliament made this law, which is worthy to be writ- 
liR* s.Tu* &c. ^^^ ^" letters of gold : Forafmuch as the king had feene that many 
«S;a. de juUair- ^^ 'he evils and difherifons of the good men of his realme had 
mo Tec hereafter come to pafle by the ufu lies which the Jewes had made in times 
tkcexpoiiiionof paft, anrd many other mifchicfes had rifen thereupon, albeit 'that * 
'^' the (aid kin^ and his aunceftcrs liavc had great profit of the Jewes : 

neverthelefle in honour of God, and fur common weale of th« 
people; it is ordeined and eltabliflied, that no Jewe from thence- 
forth Ihould take any ufury, &c. But yet provideth for the 'time 
pait in iuch manner, as by the ail appearcth. 

And true it is, that great wa*^ the profit (as in that a6l is recited) 

*»Rot.Pat. 3F.1. that the crowne had by the Jrwcs, * for bctweenc the 50 ycare of 

ni. H- 17. 26. |.j ^ ^p^ j^g J yeare of E." i. the crowne was anfwered de exi^ 

iihus Judalfmi foure hundred and twenty thoufand" pounds, and 

. then the ounce of filver was five groats, 

PI cool. T26. b. Others expound ihefe words non currant ufura centra aiiquem in- 

35 a. 6. 61. jra a-tatcm cx^iftcntcm in this manner, that the rent ftiall not be 

doubled during ihe nonage of the heire (\\hich in a large fcnfe 

is called ufury, for dicitur ujurc quia dctur pre ufu act is), Ai- if the 

king 
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king giTC land to another* referving a rent payable at a feaft 
€ertaine» and for default of payment, that he (hall double the rent 
^r every defaulty and after the grantee dieth his heire within zge, 
he ihall not double the rent to the king. 

If a man by obligation bind himfelfe and his heires to pay 100 1. 1 1 H. 7. as* 
at fuch a feaft, and if he pay it not at that fcaft, that then he and Micb. a6 at ij. 
hb heires (hall pay 10 1. for every quarter it ftiall be bchinde, the ^l•li*>•3•«M•»^ 
obligor dieth and leaveth aiTets in fee Ample his heire within age, 
he ihall have his age, and (hall not pay this lol. incurred during 
his minority after his full age ; and this agreeth with the wordi 
of the ftatute, Non remaneat foluiio Jeiiti frincifalis, and in tlbs cafe 
there is a fraicifaJe ilebitum^ but debitum fignifieth not only debt» for 
the which an adion of debt doth Vte^ but here in this ancient ad 
of parliament it fignifieth generally any duty to be yeelded or 
paid ; for debitum is derived of the verb debto^ id tnim ift^ qwd W 
lege nature, W obligatione civili dehtuTj as rents and the like. . 

So if A. knowledge a recognizance to B. of 30 1. to be paid at 
a certain feaft, and A. doth grant^ that if the 20 1. be not paid at 
the day, then he fhall pay los. a weeke for every week it ihalbe 
behind, and before the feaft A. dieth feafed of fee fimple lands, 
his heire within age; in z,fciri facias upon the recognizance the n £• 3.a8t4« 
heire Ihall have his age, as in the next cafe before, by the com- '5 B. 3. ibidem, 
mon law, and after his full age he fhall be freed of the 10 s, a Vq^\\^* 
weeke by this ftatute. 4a aff. 4/ 
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7^ E baredlbus per parent es^ vel per 
alhsy contra pacem vi abdu^iisy 
vel detentisy feu man'tatisy ita provtju 
ifly qd. quicunque * hicus inde con^ 
vi£iu5 fuirit (i), quod pueru alique 
fie dettnuerity abduxerity feu mari- 
taveritj reddat perdenti vahre ma^ 
ritagii : et pro deliSio corpus ejus ca- 
piat ur^ ut imprifonetury donee perdenti 
emendaverit deii£!u ft puer maritetur : 
et prater ea donee domino regi fatUfece'- 
tit pro transgrefjione fua, Mt hoc de 
b/erede infra quatuordecim anngs ex-- 
ifien* (2;. De harede aute cum fit 
quatuordecim annorunty velultray ufque 
ad plenam atatemy ft fe maritaverit 
fine licentia domini fuiy ut ei auferat 
maritagiufuuniy et donunus ejus offerat 
(3) ^/ rationabile maritagiumy ubi non 
dijparagetur (4), dominus fuus tunc 
itneat terra (5) ejus ultra termittH aia^ 
tis fuay fcilicet xxj. annoruy per tantu 
tJpus quod inde pofftt percipere (6) du-^ 

plici 



01 



heirs that be led away, and 
withholden, or married by their 
parents, or by other, with force againft 
our peace, thus it is provided, that 
whatfoever layman be convidl thereof^ 
that he hath io withholden any child, 
led away, or married, he (hall y\t\A to 
the lofer the value of the marriage; 
and for the offence his bodv (hall be 
taken and imprifoned until he hath 
recompenfed the lofer, if the child be 
married; and further, until he hath 
fatisfied the king for the trefpafs. And 
this mu(l be done of an heir beinr 
within the age of fourteen years. And 
touching an heir being fourteen years 
old, or above unto his full age, if he 
marry without licence of his lord to 
defraud him of the marriage, and his 
lord offer him reafonable and conve- 
nient marriage (without di(parage« 
mcnt) then his lord fhall hold his land 
beyond the term of his age, that is to 

(ay. 
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flUevaloretmritagil^fiCundu afiima^ 
iione kgaliu hominu (7), vel Jecundu 
quod ii pre e6de mar'ttagio priusfuerit 
Mattmij Jinefraude et malitia (8), it 
Jecundu quod probari poUrit in curia 
donuni regis* 



fay, of one and twenty years, fo long 
that he may receive the double value 
of the marriage after the eftimation of 
lawful men, or after as it hath been 
offered before without fraud or collu- 
Hon, and after as it may be proved in 
the king's court. 

Braflofi, lib. a. fo. 9X* Fleta, Ii. i. cap. iz, 3 E. 3. 3. 8 E. 3. 51. 21 E. 3. 52. 21 E. 3. 19. 
29 afT. 35. 19 E. 3. 37. ( I Inft. 76. a. 4 Rep. S2. 6 Rep. 74. 9 Rep. 72. Dyer, 255* to 260. 
pi. 23. Bro. Forf. de Marriage, 9, it^ 13. Bro. Gar. 109. 40 Ed. 3. 6. 1 Inft. So. a. Si. b. 
Hob* 94. 90.) 
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Before the making of this ftatute the law eave the lord two 
fcverall remedies, if his ward were taken away, detained, or maried» 
1//C. I. An action of trefpaffe, wherein he (hoald recover da- 
mages only. 2. Or a writ of right of ward, wherein he fhould 
recover the cuftody of body, and lands, but if the ward were 
maried, then was he driven to his a£lion of trefpaffe ^are fe in* 
trufit maritagio non fatisfaS. The lord had al|b his writ, but that 
lieth aeainil the heire, when he entreth into the land before or 
after his full age: alfo the lord may have his writ de 'vtdoU mart- 
tagii at the common law, bat that lay alfo againft the heire himfelfe 
after his full age when he intruded not. 

The writ of rcevijbment de garde is framed by the flatute of 
W. 2. cap. 35. whereof more fhalbe faid hereafter in his proper 
place. 

This ftatute giveth, that in the writ of right of ward the plain- 
tife (hould recover Valorem maritagiiy et pro deliSo corpus ejus ca^ 
piatur, ut imprifinetur donee perdenti emendwuerit deliSumt fi puer ma* 
ritetur : et praterea donee domino regi fatisfecerit pro tranfgref- 
fione Jua, 

(1) Si laicns inde connfiSus fuer* J] The Mirror faith, that thif 
point is reprovable, infomuch as the ftatute extends not to clerks, 
ear eft nient pluis droit que clerke peche/ans peeyne^ que lay home, 

(2) Et hoc de barede infra 14* annos exiften\] Upon thefe, and 
the words fubfequent this (latute doth not extend to the heire fe- 
male, for the age of confent to mariage of a male is 14, and of a 
woman 12, and after 14 (at the making of this (btute) the female 
was to be out of ward. 

But note albeit the mariage within the age of confent be voydr 
able, yet the gardein fhall recover the value, and albeit the heire 
at the age of confent difagree, fo as the gardein (hall have the 
mariage again, yet there is no remedy for the raviflier. 

Now what alterations the flatute of W. i. cap. 22. and W. 2. 
cap. 35. have made, doe at large appear in Doder HulTeys cafe 
abovefaid, and in the firfl part of the Inllitutes. 

(3) Sije maritavertt fine licentia domini, bfc. Et dominus ejus of^ 
ferat,'\ Here the ftatute provideth remedy when the heire male, 

after the age of 14 yeares (when he may, as is aforefaid, confent 
to mariage) after tender made marieth himfelfe without the li- 
cence of his lord, and giveth a writ of forfeiture of mariage, fo 
called, becaufe the lord (hail thereby recover the double value of 

tllQ 
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the manage; as if the manage were worth one hundred pounds, 
Jie (hall recover two hundred pounds, fiut this forfeiture of ma- 
nage is not due by this ftatute, but where the gardein after 1 4, 
and before 2I9 had tendered a covenable mariage to him> and he 
refiiied her» and of himfelfe maried (as it were in defpite of him) 
another within age ; and fo is this ftatute to be conftrned> that the 
ward maried binifelf without licence, &c. after the lord had ten- 
dered unto him a covenable mariage; for if the ward firft marie, 
hunfeife after the age of 14, a tender of mariage to him that is fo 
maried is void, and the ftatute mufl be intended of a lawfull ten- 
der. And this flatute that only giveth the forfeiture of mariage 
act extending to an heire female, there is no forfeiture of mariage 
of an heire female. 

But if a ward be taken away and maried infra tamos nubiUsf at 
the age of ten yeares, there, for that he may difa^ree, the lord may 
tender to him after his age of fourteen, which if he refufe, and 
after difagree, and nury elfewhere within age, the gardein ihall 
have the forfeiture. 

(4) Uhi mm MJparageturJ] Vide Magna Charta cap. 6. and fee 
the next chapter ft)l]owing. 

(5) Dtminus fuu£ tunc tnuat terra, &c.} The lord ihall have 
demon either to waive the land, and to take his addon of for- 
&itttre of mariage, (for perhaps the land may be of froall value, 
and the mariage of great value,) or to enter into the land, and take 
the profits, till of the fame he be fatisfied thereby of the double 
value : for the words of the fbitute be per t ant am tempus quod indi 
peffit pereifere du/diam 'ualoremy fo as the taking of the profits in 
that cafe ihall goe in fatisfaftion of the double value; but if the 
heire oufle the gardein before he be fully fatisfied of the forfeiture, 
the gardein ihall recover the whole forfeiture againfl him, becaufe 
the heire fliall not cake advantage of his owne wrong, and the 
double value is cafual. 

The kine ihall have the forfeiture of the mariage, albeit he be 
not pamcularly named, but then the kine mufl purfue the fUtute, 
and make a tender, for in cafe of the forfeiture there mull be a 
tender, but not for the iingle value. 

The grauntee of the body only either by the king or a conmion 
peribn Aall not retaine the land, but he may have upon a tender 
and mariage elfewhere within age a forfeiture of mariage. 

If the gardein entereth into the land for the double value, he 
cannot have a writ of forfeiture of mariage, although he waive the 
poiTeffion of the land. 

(6) ^uod indi pofftt percipere, &c.] If the gardein entereth into 
the land, and after fufFer others to take the profits, ye he ihall hold 
it no longer then he might have levied the double value, and his 
negligence ihall be his own damage. 

Although the ilatute faith, Dominus teneat terram, yet if he die, 
his executors or adminiftrators ihall hold the land, or have a writ 
of forfeiture of mariage, for this ad had veiled an intereil there- 
in in the lord, which after his death goeth to his executors, or 
adminiflrators, as it doth to the fucceflbrs of an abbot. 

But if the heire in ward die either within age, or of full age 
before the value or the forfeiture (as the cafe require) be yeelded 
pr paid, there the lord hath no remedy by adion for this incertaine 

perfonalj 
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7H.4.6^ peHbnall duty againU his heires, executors or adminifbatorsy no 

>| n* ^' Ui ^^^^ ^^^ ^^ a&ion of debt lyetk againft executors upon an efeape 

uJnT "**^^ ^^ *^* gardicn upon the ibitute of W. 2. and yet Thiming 

^ chiefe juftice held opinion, dutt if I give lands in tayl to hold of me 

by knights fervice, and the donee diwifin iffui Mns age, a ieo tender 

a lu]f mariagtf it il ceo refyfe, et lu^ mafiefans ma ifoluntfimcore efteani 

[ 9^ J /r/»j age^ et fuss murufi in cefl cafe ieo retieuJra la tern fur ta fir* 

fiiture del dpuile 'uahu accordant alftatute de Merton, et le frocbeitu 

heire in tivfle navera remedy , whereby it appeareth that by hu opi* 

nion the gardein after the death of the heire might hold the land 

by this ftatute for the double value. "" 

Wherein it is to be obferved that the lord, or donor Ihall hare 
nothing but the land holden of him, and which moved from him, 
until he be fatisfied with the profits of that land of the double 
value by the words and meaning of this ftatute, the words where** 
of be, teneat terram per tantum temfns quod iude foffit percipere dm- 
plicem 'valorem* But otherwife it is of the finele value, for there 
the profits uken by the lord goe not in fatistadion of the value, 
as fiiall be iaid in the next chapter. 
14 El. Dier. And the grantee of the body only is without remedy, if the 

306^ heire dieth. 

And albeit the ftatute faith teneat terram, yet it extendeth to the 
holding of the mefnalty by the lord paramount, and in many 
cafes the meafne ihall be fuppofed to hold the land. 

(7} Secumbim afiimationem legaUu homsnum.] That is, by a jury 
of twelve men in an adlion to Jbe brought : concerning the for- 
feiture or value of the marriage coniideration muft not only be had 
of that land that is holden, out of all other lands, leafes, goods* 
and chattels, and other perfonall eftate which may advance the 
eftimation of the ward* and yet the value of the marriage ought 
to be fo moderate, as the heire may well undergoe the fame. 

(8) Velfecundum quad ei pro code maritagio prius fierit ohlatu fin§ 
fr(ttulf9 4pc.] And hereiir the gardein hath the eledion either to 
have fo much, as an indifferent jury will give him, or fo much as 
for the marriage have bona fid* lieen offered unto Mm, 
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T\ E domnis qui maritaverint illos 
^^ quos habent in cuftod' villanssj 
velaliis^Jicut burgenf, uhi difpar agent* : 
fi talis bares fuerit infra 14. annos^ 
it taUs ^atis quod conjentire non pof- 
fii matrimonio: tunc Jt parentis con-- 
quirantur de illo domino^ dominus 
iUe amittat cufiodia ufqui ad atatem 
bitredisj et omm §emm£i quod indi 
perciptu fiiirit^ convertatur in coTit- 
nmBi ipjius baredis^ qui infra 
atatem eftyfecundum dij^fitionem et 
prmfioru parent* fuoruy propter dede» 
cuseifaSfwn. Si aute fiierit 14. a»- 



A ND as touching lords, which 
marry thofe that they have la 
ward to villains, or other, as burgeiles 
where they be difparaged, if any fuch 
an heir be within the age of four- 
teen years, and of fuch age, that he 
cannot confent to marriage, then, if 
his friends complain of the &me lord» 
the lord (hall lofe the wardfliip unto 
die age of the heir; and all the profit, 
that thereof (hall be taken, (hall be 
converted to the ufe of the heir being 
within age, after the difpofition and 
provifion of his friends, for die (hame 
done to him; but if he be fourteen 
years, and above, fo that he may coo- , 
lent, and do confent t« fuch marriage, 
no pain (ball follow. If an heir (of 
what age foeverhe be) will not man'y 
at the requeft of his lord, he (hall not 
be compelled thereunto; but when he 
cometh to full age, he (hall give to his 
lord, and pay him as much as any 
would have given him for the mar- 
riage before the receipt of his land, 
and that whether he will Hiarry him- 
felf, or not; for the marriage of him 
that is within age of meer right per* 
taineth to the lord of the fee« 

(9 H. 3. c. 6. Regift. 161, *c. 3 Ed. i. c. «a. 13 Ed. 1. ftat 1. c. 35. Kel. 133. Dyer, 9$. 
»6o. 306. Fit». Brief. 937. FIta. Gird. 68. laS. 131. 138. 153, 156. 6Rep.7a73. 5 Rep, u6.te. 
Co. Ent. 396. Cro. El. 469.) 



norii et ultra J qd. conjentire poterity et 
taB maritagio confenferity nulla fequa^ 
tur poena. Si quis htereSy cujujcunque 
fiterit atatisy pro domino fuofe noluerit 
maritarcy non compellatur boc facercy 
fid cum ad atate tervenerity det domi" 
nofuoy et fatisfaciat ei de tantOy quan- 
tum inde percipere poffit ab aliquo pro 
maritagio fuo ( I ), antequam ttrra fua 
recipiaty et hoc Jive fe valuer it maritarcy 
fiui non : quia maritagiu ejusy qui in- 
fra atatem ejly de mero jure perti net ad 
dominumfeodi (2}« 



Sicut burgen/ibus, &c.] Hereof fee the firft part of the Inili* 
tates : and albeit the ftatute of 5 R. 2. cap. 4. doth rank divers 
degrees that are to come to parliament, as dukes> earles, barons, ba- 
nerets, knights of (hires, citizens, and burgeiles ; yet this ad of 
Merton doth extend alfo to citizens, becauie all cities were firft 
boriottghs^ and with the Saxon and Germane bup^h (ignifieth a 
city. 

This (latate concerning difparagement doth not extend to 
heires females, bat onely to heires males, therefore the forfeiture 
gtren by this ftatute onely extends to the cafe of the heire male, 
but by other ilatutes the difparagement , of the heire female is 
forbidden. 

( I } Det domtno, et fatisfactat ei de tanto qtumtum inde peretfert 
pcjpt dt aliquo pro marit€igio fuo antequam ierratnfuam recipiatS\ Note 
the feverall pennings of this clanfe concerning the iingle value, 
suul the claofe in the chapter next htioxt concerning the double 

valve* 



[93] 

See the firft pait 
Che Inilitutea, 
fe&. I07t i^ , 



Magna Chart% 

cap. 6. W. \» 

c 22. 

I pt. loft. &ft. 

107. 



41 E. -3. so^ 

31 AH*. 26. 
27H.8.4. 



93 Merton. Cap. 8# 

If icfa. 41 ct 42 ydne, and for the fm^lc vahie the gnardein (hall hold the land nn- 
El. lib. 4. fol. 8a, ^^ (^^ jjcj^e fatisfic him of the value, fo as in this cafe the taking 
Corbct's'crfe. ^^ *^^ profits Ihall not be accounted as parcell of the value» but 
Sec the firft part ^ & penalty to caufe the heirp to pay it the fooner. 
of the Inftitutesy . * But note, that neither in the writ De vaiore maritagii, nor for 
fca. 110. forfeiture of marriage, the lord fhall not recover the land, bat 

Bmco R^ iV? <iajnages, for this aft giveth no aftion for the land. 
Lhiwlnc^^ no- And the words of this branch are to be obferved. Cum (barts) 
ttble cafe for ad atatem per^enerity det domino fuo, whereby it appeareth that the 
holding the land paiment of the fingle value is perfonally appropriated to the heire» 
for the forfeit of ^nd therefore if he dicth, it is loft, but the claufe concerning the 
• KSlw.'ni double value is otherwife penned, as hath been obferved. 
134. ' (2) Demiro jure pertinet ad dMtmum^fiodL'i See for the cx- 

Hil. 4 Jac. li. 6. poAtion of this branch, and where a tender is requifit^, and con- 
fol. 70, 71. cerning the differences between the cafe of the hetre male, and of 
Fafch. 3 J[ac. the heire female, the lord Darcies cafe, and Palmers cafe, and the 
li. 5. fol. 126, £rft part of the Inftitutes, feft. 107. Hereunto may be added a 
'*^* cafe, where the lord cannot at any time feife the ward, or tender 

a marriage to him, and yet he (hall have the ward/hip. Edward 
Cafut in Cur. Hampden holding lands of the queen by knights fervice in capite 
iQ^EUz""' ^* ^^ ^"^ * daughter, who poft annos nuhUes (viz. at twelve yeares) 
contracted matrimony with William Ditton, and after married with 
John Croke, and then the father died feifed in fee of the land in 
capite, hb daughter being of the age of thirteen yeares, and after 
the daughter had pafTed the a^e of fixteen yeares, her marriage 
with Croke was difiblved by divorce, cau/a pracontraHus : and it 
was refolved by both the chiefe juftices upon hearing of councell 
learned on both fides, that in this cafe (or the lord in the like cafe) 
ihall have the wardfhip of the daughter, albeit never any feifure 
could be made of her, nor tender of marriage to her, becaufe the 
marriage was never lawful!, and was after diflblved by divorce^ 
as it had never been, and ihe ihall take no advantage of her own 
wrong, to barre the queene or other lord of that which by law is 
35 H 6. 4o.b. due to them, notwithftanding the opinion of Laicon, 35 H. 6. 
40. b. that if one hold land of another by knights fervice, and the 
tenant hath iifue a daughter, which entreth into religion, and is 
profeffed, and after the tenant dieth, his daughter being in reli- 
gion, and within fourteen yeares, and when ihe is of the age of 
fourteen (he is deraigned, that ihee (hall not be in ward. Nota, 
he iheweth not for what caiife ihe was (deraigned : But by the di- 
vorce, cau/a pr^contradus, there is a nullity of the mariage, ab inith, 
and the children between them are meere baflards* 
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Try E narrtrttone dtfcenfus in hrevi de 'T* O U C H I N G conveyance of 

re^o {i) ab antecejjore a tempore defcent in a writ of right from 

//. regis fenioris anno et die^ provifum any anceftor from the time of king 

e/fy quod de aetero nonfat mentio de Henry the elder, the year and day, it 

taffilonginquotempore^ fed a tempore H. is provided, that from henceiorth 

regis avi noftri^ et locum habeat ijia pro^ there be no mention made of fo long 

vifto time. 
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vifis ad Pinticoften^ Mnno regni domni time, but from the time of king Hennr 

regis nunc 21. et non antfa: etbrevia our grandfather; and this a<a (haU 

priusimpetrataprocedant. Breviamor^ take cfFcft at Pentccoft, the one and 

t^ antecfjjhris^ de nathis^ et deingrejjky twentieth year of our reign, and not 

mfls excedant ultimumredh* domini regis afore, and the writs before purchafed 

j^bannis de Hibern* in Jngliam (2), fliall proceed. Writs of mortdaun- 

it locum habeat ifta prcvifio^ isfc. ut ceftor, of nativis, and entre, fliall not 

fitpra. Brevia wva dijfeifina non pafs the 1 aft return of king John from 

ixcedant primam transfretationem do^ Ireland into England; and this adi 

mini regis qui nunc e/i in Vafcon* (3), (hall take effedl as before is declared^ 

a locum habeat ifta provijio a tempore Writs of novel difleifm fliall not pa& 

pradi£f'i itbreviaprius impetratapro" the firft voyage of our fovereign lord die 

cedant (4). Fidi Weft. I, cap. 38. et kingi that now is, into Gafcoine. And 

3a H. 8. cap* 2. this provifion fliall take his efFe£l from 

the time aforefaid; and all writs pur- 
chafed before fliall proceed* 

(i loft. 1x4. b. 1x5. fi. jEd* I.e. 39. ai Jac. i. c. x6.) 

(i) De narratione di/cenfut in breve de reffo.'j It appeareth by Clan. lLi3*' 
Glanvill, that in the raigne of H. 2. the limitation in an affife of ^' 33* . 
novel dilTeiiinj was pqfi ultimam transfretationem regis in Norma* Norm^cap, 22. 
xiam, which was in the yeare of his raigne. no, m. 125. 

Bat of this limitation he faith. Infra tempus a domino rege de con* idem eodem lib. 
Jilio procerum ad hoc conJHtutum, quod quandoque ma/us, quandoque mi- cap. 32. 
nus cenfetur, &c. 

The limitadon in the ailife of mordaunc', was poft primam co" Eodem ribio,c3, 
ronationem H. 2. which was 20 Odlob. 1 1 54. 

The limitation in a writ of right before this datute of Merton, 
was a tempore regis "ti. i. and now by this ftatute of Merton, « 
tempore regis H. 2. Note H. I. began lus raigne the firft of Auguit 
iico. and H. 2. began his raigne 1154. fo as this ftatute of Mer» 
ton did abridge the limitation in a writ of right 54. veares, where- 
of Bra&on fpeaketh thus, ^uia breve de reSo fcut alia bre*uia infra Brad. li. 4, fou 
certi tempus limitatur, non enim excedit tempus regis Henrici a*vi do' 373* 
mini regis (iH. z»J et eft ratio, quia ultra tempus iUud (quod inter ini- Fi«ta,lib. 4. c. 5. 
tium regni H.z. et ftatutumje Merton^ anno zo H, ^. ejl circiier no^ * ***** *• ^* 3*« 
naginta annos) non poterit quis aliquid probare, licet Jus habeat in re : 
cum ttullus aliquid probare pojjit ultra tempus illud, ex quo loqui non 
poterit de 'vifii fuo proprio, 'uel de vifu patris fio, qui el injunxit quod 
tefiis ejfet fi inde eaidiret loqui ; et unde ft quis loqueretur de tempore 
Henrici regis fmisy (i //, i. quod fuit circiter 125. annos J amittere 
poffit propter defedum probationis, 

(2) Brevia mortis antecefforis, de nativis y et de inzrejfu non ex* 
cedant ultimum reditum domim regis yohannis de Hibernia in An* 
gliam,] King John went £ril into Ireland in the fecond yeare of 
his raigne, and returned in the third yeare : In the 12 yeare of his 
raigne he went into Ireland againe, and returned the fame yeare 
into £ngland, and this was ultimus reditus^ that this z€t fpeaketh 
of, (o as betweene the twelfth yeare of king: John, and 20 U» 3. 
were about twenty five yeares. 

(3) Brevia nov^e dijeifiu^e non exceiant primam transfretationem f Q^ 1 
dmsni regis qid nunc eft, vix. H, ^^ in Fa/coniam,J 

JOng 
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dng H. 3. firft paflage into Gafconie, was in the fift yeare of 
his raigne» to as there exceeded not the fifteen yeares between that 
transfretation and this flatute. 

It appeareth hy BrafVon, that before this ftatute of Merton, the 
limitation in a writ of aflife^ was Poft ultimwn nditum domini regh 
dt Britannia in AngUam* 

But thefe times of limitations were altered in the raigne of king; 
Edw.^i. 

And then the limitation in a writ of right was from the time of 
king R. I. betweene the beginning of R. i. and 3 E. i. there had 
palled abont eighty eight yeares. 

And that the writ of alfife of nwd dtffeifin and the writ of 
purparty, which is called the nuftr o&iit, (hould have the tenne of 
the firil transfretation of H. 3. into Gafcony, which as hath beea 
faid, was in anno 5 H. 3. 

And the writs of Mordaunc*, de C^nage, dt JieU de Entre, et hre. 
de Niefti tyeni U terfnt de coronement mefmt U Henry , i H. 3. which 
between that and this ftatate of W. i. was aboat c8 years: Note 
(as bath been faid) this kbg was twice crowned, nrft the 28 day 
of October, in the firft yeare of his raigne» and die fecond time on 
WJiitfonday, in the fourth yeare of his raigne : bat this Hatute of 
W. I . fpeaking indefinitely, is to be underftood of the firft corona- 
Megfdk^ nation, for qnod frius eft tempore potius eft Jure; And by the flatute 

of W. 2. cap. 2. in an avowry the like limitation for feifin fhal! 
be accounted, as in the affife, which, as is aforefaid, is foft frimam 
iransfretationem Regis Henrici 3. in Gq/coniam* 

But albeit thefe times of limitations were reafonable, when thefe 
fiatutes were made, yet in procefle of time (there being fet times 
appointed in former kings rai^nes) the times of necefiity grew 
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too large, whereupon many fuits, troubles, and inconveniences 



3**^- ^' *^*P' *• did ariie, and therefore the 'makers of the ftatute of 32 H. 8. took 
I ar. cap. 5. another, and more dircft courfe which might indure for ever, and 
that was to impofc diligence and vigilancy in him that was to 
bring his adlion, fo that by one conftant law certaine limitations 
might ferve both for the time prefent, and for all times to come^ 
t/iz. That the demandant ilioald ^Uedge feifin in a writ of riglu 
not above fixty yeares next before the tefie of his writ. In mcr^ 
daunc*, coftnage, aiel, entry fur dijeiftn, or other pofleflary a^on upOQ 
the feifin or pofiefiion of any of his aunceftors or predecefibrs, of 
a feifin within fifty years : In any adion upon hrs or their own 
pofiefiion within thirty years : In an avowry, or conufance for any 
rent, fute, or fervice within 40 years; In 2iformedon in reverfion 
or remainder, or fcire facias upon fines within fiftv yeares; and 
yet this ftatute prefixing a certain time extended not to divers 
cafes, which were ^ithio the auncient ilatutes, as to accidental! 
fcrvices, as hereafter ihall appeare. Sec the firft part of the ln« 
Aitates, fefl. 170. 

(4) Brevia prius imfetrata procedant, &c;] For the rule is, 
Omnis nonfa conftitutiofuturis formam imponere debet, et non prateritis» 
See a cafe upon this branch in 7 £. i. Tho. de Redberwes 
cafe. 

And albeit Braxton faith, tliat omnes aBiones in mundo infra certa 
tempora limit at ionem bahent ; and in another place he faith, Omnit 
querela et adia rvjuriarum limitata eft infra certa temporal yet fome 

adtioni 
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r 

^£Booa were not limited by any fUtute, as by diren authotities Kb. ^.fpl. 16* 
quoted in the margent appeareth. ^'^ "• ^?^- ^^* 

Bat femewhat more is neceflary to be added to the former re- ^ g' ^ ^ i" 
t>orts» and booke cafes before quoted in the margent, for <he faid Fi«ta^ lib. i, ci4 
ad of 32 H. 8. extends only concerning avowries to rent, face, or 28. 
fervicc, fo as rcliefe is not within the parview of the law, for it yE.e.Br.avow- 
is no fervicc but a duty, by reafon of the tenure and fcrvice*, g^^^- J.*^ ^' 
and albeit homage, fealty, and efcuage, and other accidental! fer- r^&Hb«k.£^ii 
▼ices (being fervices) are within the letter of the law, yet they 314. 
and all other accidental! fervices, as heriot fervice, or to cover the ^ T 96 ] 
lords hall, and the like, for that they may not happen within the 
times limited by that ad, are by conflrudion out of the meaning 
of this ilatttte of 32 H. 8. as it appeareth by the cafes quoted be- 
fore: but albeit reliefe be not within this flatute, yet in avowry 13 H. 4. fol. 1 
tor reliefe, the avowant muft alledge a feiiin of the fervices within E<*w- Latiin«'i 
the auncient ftatute, vix. Poft frimam transfretat. reps Henrici in c*^ *4Ja<*«««*^ 
Qa/ceni€ttn» and the feiiin of the fervices is traverfable. 

And fo it is of homage, and fealty, and efcua|;e ; albeit they 
be out of the Hatute of 32 M. 8. yet are they withm the auncient 
fiatute. 

And it is to be^ noted, that where the tenure is by homager 
flEalty, and efcuage incertain, and by fuite of court, or rent, or any 
other annnall fervice, the feifin of tl^e fute orrent, or any other 7 E. 6. tit. garl» 
annuall fervice is a good feiiin of the homage, fealty, or efcuage, Br, 69. Avo^r. 
or other accidental! fervices, as wardihip, heriot fervice, or the ^^'^ 
like: and hereby (if you fhall heedfully perufe over the reports fJJ lil; *" * 
and book cafes before quoted) you ihaU underhand the fame the 
belter. 

fiy this ad it is declared, that the faid ad of 32 H. 8. fhall not < ^*r caf. ^ 
extend to wHts of right, of advowfon, quart imfedit^ affife of dor:- ^^\^'^^\m^ 
rein prefentmenty ox jure fatronaius, nor to any writ of right of ward« *** ^""^ >»pe«* 
writ of ravifiiment of ward, for the boay or land holden by 
knights fervice, but that thefe adions may be maintained, as they 
might have been before the making of the faid ad of 32 H. 8. « 

And feeing perfonall adions are at this day more frequent, then 
they have been in times pail, it were to be wiihed for elUbliih- 
ment of quiet,^ and avoiding of old fuits, that Bradons rules by 
fome new proviiion extended to them alfo, and tliat they were li-^ . 
mited within fome certain time. 

Since we wrote this commentary, there is a good flatute made 
concerning certain perfonall adions, in anno 2 1 Jacobi regis, ca; 
16. and therein a limitajdon fetdovvn in the formedon in di^enderj 
ibnnedon in remainder, and formedon in reverter. 



CAP. IX. 

yiD breve regis de hajlardla^ utrunt TP O tlie king^s writ of balfardy^ 

aliquis natus ante matrimonium whether one being born before 

iahere poterit hareditat\ Jieut illi matrinniony may inherit in like man- 

qui natus eftpoft matrimonium^ refpon* ner as he that is born after matri-2 

derunt emnes epi/copi^ quod nolunt nee mony, alf the biihops anfwered, that 

poffuntad iftud breve refponderey quia they would notj nor could not^ aiw 

ILIN9T4 h§€ i Ul9f 



96 



Merton. 



Cap. 9« 



bociffit cMir'a comrnumm formam ec^ 
cUfia. ( I ) . Et rogavirunt omnes epifcopi 
magnateSy ut ion/entirent , quod na(i 
ante mairimminm effeni legitimiy ficut 
itii qui nati fuHt poft matrmoniumy 
quantum adfuccffiomm hareditarianiy 
quia icckfia tales habet pro legitimise 
Et omnes comtes et iarones una voce 
rejponderunty quod nolunt leges Anglic 
mutarey qua hucufque ufitata Junt et 
approbate (2}. 



fwer to k; becaufe it ^K^s iirtSAy 
againft die common order of the 
church* And all the bifhops in« 
ftanted the lords, that they would con* 
ient, that all fuch as were born afore 
matrimony (hould be legitimate, as 
well as they that be born within ma- 
trimony, as to the fucceffion of inhe- 
ritance, forfomuch as the church ac- 
cepteth fuch for legitimate. And 
all the earls and barons with one voice 
anfwercd, that they would not change 
the laws of the realm, which hitherto 
have been ufed and approved. 

See the firft ptrt of the Inftitutes, k€t. 34)9, 400. Se iSS. (Fitt. Baftardy, %t, %z, 25. 'I7, iS* 
3O9 33. I H. 6. 3. II H. 4. $4. 39 Ed. 3. 14. 44 £d. 3. 12. 12 Rep, 72.) 



Vide Decret. 
Gregorii*9. fol. 
260. col. I. 
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CUnv. li« 7* 
c 15. 



Braa. 11. 5. fo« 
4x6, 417. 

Fleta,lib.6.c.38. 
F*rtefcuec. 39. 
SZ Air. p. 20. 



4 *!!. I. Stat, de 
hi^uniSf c 9* 
fialle. 



Unv.ahifiVia. 



( I ) ^Centra communem formam ecclefi^, &c.] For the bejtter un- 
derilanding'of this braYicK, it is to be known, that in the time • of 
pope Alexander the third, (who lived anno Domini 11601 which 
was anno 6 H. 2.) this conftitution was made, that children 
borne before folemnization of matrimony, where matrimony fol- 
lowed, fliould be as legitimate to inherit unto their aunceftors, as 
thofe that were borne after ii^trimony, and thereupon the ftatute 
faith, Ecclefia tales habet pro legitimis. 

Of this 'canon, or conftitution GlanvlU writetb thus, Orta tft 
quafiiOf fi quis antequam tater malrem fuam deJponfa<cerat fuerit ge* 
nitns *vel naius^ utrum talis filius Jit legitimus hares^ cum pofiea ma^ 
tremfuam d^onfauerat : Et qmdem licet feamdum canones tt Uget 
Romanas talis fiius Jit legitimus hares^ tamen Jecundum jus et conjue^ 
tudHnem regni nulla modo tanquam bares in heereditate Jetfiinetur, *uei 
bar edit at em dejure regni peter e fotefl. 

And herewith doe agree not oncly other auncient authors, but 
the conftant opinion of the judges m all fucceffion of ages ever 
fihoe, of the auncient law of £nghind. Hereupon thefe two con- 
dttfibns doe follow : 

1, That apy forein canon or conftitution made by authority of 
the pope, being (as GlanviU faith) Contra jus et conjuetudinem 
regni, bindeth not untill it be allowed by ad of parliament, which 
tl^ bifhops here prayed it might have beene ; for no law, or c«f- 
tome of JEngland can be tafeen away, abrogated, or adnolied, but 
by authority of parliament. 

2. That although the biftiops were fpirituall perfons, and in 
thofe dayes had a great dependency on the pope, yet in cafe of 
ffenerall baftardy, when the king wrote to them to certilie, who was 
lawfull heire to any lands, or o:her inheritance, they ought to 
certifie according to the law, and cuftoroe of England, and not 
according to the Romane canons, and conftitutions, which were 
contrary to the law, and cuftome of England, wherein the bifhops 
ibueht at this parliament td be relieved. 

See the firil port of the Inftitutes, fe£i. 399, & 400. and addc 
ikereunto : 
Jiffjfa vemt, iSc. ^i Nicholaas dt LevJitmr pat^ Tbmf ek Lenvko* 
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imrfiitfeifitust i^c. de mamerie de Soutbmfms fudd Rfgfnu de Le*wke' Parch. 18 E. r* 
««r temet^ fui dicit quod tpfe ift f rater iffitu Tbowue antenatus dt eodm w?f"f **^°i: ^f* 
tatre, ^ etukm matre, W eft feifitus de fntdiais tenementis, ^ cUunai ' Mordiun^. 
fer £tmdem dt/cenfum^ et petit judiciu. Thorn* die* qwd Rogerus non y., ^. 
fotefi cletmare per eunde dejfcen/um^ quia dicit quod idem Rogeruf natas j^e. 1 in Bane, 
fiut extra fponjaliay &(, Et quia idem Tho* non peteft didicere, quxM Rot. 129. 
idem Rogerus fit frater ip/iut Tho* antenatus de eodem patre, ^ eadem Hcrtf. Tr. 
Muure, & poft mortem pr^diSi Nicholai patris^ b'f • ihti avit in ei/dem '5 E-/- »^<*- 
tenementis ut fiUus ejus l^ bares^ • confideratum eft quod pradi&ue % judgJount* 
Rogerus ind* fine die. Et The. Nieb, cap^ per afftfiun^ et fit in mi^ 
fericwdiay \ic* 

Note by thu judgment* that the baftard eigne to thb intent is 
accounted beire, and of the blood with the mulier puifney as the 
mulier puiihe cannot have an affife of mordaonc' againft him. 

We remember not that we have read in any book of the legi- 
timation« or adoption of an heire, but oiiely in Bra^on, lib. a. cap. 
29, fbl. 63. b. and that to no little purpofe ; but the fureft adoption 
of an heire> is by learned advice* to make good aiTurance of the 
land, &c. 

(2^) Et omnes comiteSy et harones^ una 'voce refponderunt quod nolunt See the M pirt 
leges Jngliie mutare qu^ bucufque ufitatee fitnt et approbate A The o^ the Inftitutei^ 
nobility of England have ever had the laws of England in great ^^^' ^^^ 
eftimation and reverence, as their beft birth-right, and fo have the 
kings of England as their principall royalty and right belonging 
to their crown and dignity : this made king H. i. that noble king chart Hen. i. 
fimaoied Beaoclerk, to write to pope Pafcali, Notum babeatfimQitas 
Hfeftrat fuod me «vivente (auxiliante Deo) digmtates et ufus regni T 0^ 1 

noflri Angliie nonirnminuentury et fi ego (quod abfit) in, tanta me de^ 
jeSione ponereuh optimatos mei et totus Anglic popedus id mdlo mode 
pat^etur. 

And it is worthy the obfervation, how dangerous it is (as elie- 
where hath been often noted) to change an ancient maxime of the 
common law.' 

Some have written, that William the Con(|ueronr being borne j^J*^*^*"? Malmil 
oat of matrimony, Robert his reputed father did after marry Arlot lia /n«rhoa"* 
bis mother, and that thereby he had right by the civil and canon n^. 6. cap. 19' 
law, but that is contra le^em Jnglitey as here it appeareth. And See the Cuftum* 
daring this parliament in the 20 yeare of H. 3. it may be col- crdcN0r.ca.a7. 
leded by the 23. and 24. epiftles of Robert Groftcad then bilhop fo- 4» * 44» 
of Lincoln, direded to William Rawleighe (prieft) then pne of 
the kinoes juftices, that thb matter to bring the nati ante matrimo^ 
mum to be made legitimate wa^ vehemently laboured bythedereie: 
and in the 26. epilUe to the bifhop of Canterbury, he findeth ranlt 
with the arch-bilhop, for that the king and his councell had re- 
felve^ tbat the law and cuftome of the realnie in this point (houki 
continae ftill : whereby it appeareth, that not onely the nobles, 
bot the kine himfelfe was agamft it. . ^ 

And in & letters, which all the nobilide of England by a£ent ^^'^V;^^''- 
of tbe whole cominalty alTembled in parliament at Lincoln wrote "P**^ I^iw^ 
to pope Boni&ce, it is thus conteyned. Ad ob/eruationem et defenponem , 
UberteOum, cenfisetudimuny et legum patemarum ex debito praftiti fitcram 
meuti aftringimwTj qua manutenebimus toto poffe, totifyue *viribus cum dH 
anxilie defendemits, nee etiam permittimus out aliqueitenus permittemusp 
fieut nee pqffiamu nee debemus prawuffa tarn infolita, indebitay prmjetm. 
Satb»9 et alias ituatdka dettumm noftrum regem, etiam fi *velkt^ fa^ 

1 a are. 
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Lib. 5. fo. 2. ace. 

Caudries cafe. 
1 part of the In- 
♦Vitutes, % 534. 

Bra^on, lib. 5, 
fo. 416, 417. 
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See tlie laft 
aha. of M«rtoa 
the like. 
<a Air. p. 20. 



Bra^. li. 5. fo. 
416. 

Fleta^ li. 6. 
cap. 3S. 
47 E. 3. 14- 
2ti E. 3. 49^ 
ftft aff. 46. 
4^2.3.3. 
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cire,j€u quemodottbet atttmptare : (^nd there the inconveniences are 
fct dcwn>) fntcipM cnm pntmiffa ceettrent mani/efte in exheredatumem 
juris ccrono' regis Angling et regia dignitatis, ac /ub*verfionem flatus 
gjufdem regni notoriam, nee non in trtpjudicium lihertatum, con/uetu^ 
dinuMy et legum pateruarum. Sealed by the feverall feales of armet 
of 104. earles and barons> and in the name of all the comminalt7 
of England. And to that tffe€t king £. i. wrote alfo to the 
pope. 

Leges Jngli^,'] Here our common lavves arc aptly and properly 
tailed the lawes of England, becaufe they are appropriated to 
this kingdome.of Englat.d as moft apt and fit for the government 
thereof, and have no depcndancy upon any forrcine law whatfoever, 
no not upon the civill or cannon law other then in cafes allowed 
by the laws of England, as partly hath been touched before : and 
therefore the poet fpake truly hereof, Et penitus toto di^i/cs erh 
Brittannos : fo as the law of England is proprium quarto modo to the 
kingdome of England ; therefore forrein precedents are not to be 
cbjeded againfl us, becaufe we are not fubje£l to forrein lawes* 

And it is a note worthy of obfervation, that where at the hold- 
ing of this parliament in anno 20 H. 3. and before, and fome 
time after, many of the judges and juflices of this realme were 
of the clergy, as bifhops, deanes, and priefls, and all the great of- 
ficers of the realmc, as lord chancellor, treafuror, privy feale, 
prefident, &c. were for the moft part of the clergy ; yet even in 
thofe times the jddgcs of the realme, both of the clergy and laity, 
did conftantly maintaine the lawes of England, (b as no incroach- 
ment was made upon them or breach unto them by any forreine 
power, as partly hath been (hewed in Caudries csJe : and many 
more jiidgements and authorities in law might be produced for 
the manifeftation thereof: fee the firft part of the loftitutes, many 
of the clergy judges and juflices of the realme of ancient time. 

Et rogarunt omnes epi/copi magnates ut confentirent^ &c.] Here 
was the motion and requeil, but Braflon faith, Rogarunt regent et 
magnates : et omnes comites et harones una <voce re/ponderunt^ Nolunms 
leges Jnglia mutare, ^c, for fo it is in ancient manufcripts. 

This is the firil of th'is kind, that we remember, that hath been 
printed, for it is to be undeHlood that by the parliamentary order 
V all motions and petitions made (as this was) though they were de- 
nied, and never proceeded to the ellabl^(hment of a ftatute„yet the 
fame were entered into the parliament roll together with the aun- 
fwers ;thereunto : but this is the firil of this kinde (as hath beea 
faid) that hath been printed. 

And yet in our books this is called a ftatute, for Sir Galfred la 
Scrope chiefe jufHce faidi, before the llatute of Mertoa the party 
pleaded not general baftardy, bot that he was borne out of efpou* 
fills; and the bifhop ought tocertifie whether he were borne before 
efpoufals or not, and according to that certificate to proceed to judge- 
ment according to the law of the land : and the prelates anfwered 
that they coula not to this writ anfwer, and therefore ever fince 
fpecial baftardy (viz. that the defendant, &c. was borne before ef- 
pouials) have been tried in the kings courts, and geuerall baftardy 
in court chriftian; and herewith ^greeth our old brnks and the cen- 
ftant opinion of the judges ever fince. 

Now for that this point was refolved in parliamentj. it is here in 
a large fenfe called a ftatate* 

CAP. 



Cap. 10* 



Mertori. 
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pROVISUM eft infupery quod 
^ qutlihft liber homo (4), qui fec^ 
. tarn debet [i) ad co?nitatumy trithin^ 
gum (2), bundredum et wapenta- 
gium (3), vel ad curiam domtnifui^ 
liberepojitfacere attornatum ( 5 J fuuTn^ 
■ " ~ f ilias 



TT is provfded and granted, that' 
every freeman, which oweth fuit to 
the country, trything, hundred, and 
wapentake, or to thfe court of his lord^ 
may freely malce his attorney to do 
thofe fuits for hJAi* 



'odJeHai illas pro eofacicndas \b). 

(Fjtz. Attorney, io6. Regift. 172, F. N, B. 156, &c.) 

(i) 3eaam debet J] Nota, There be two kinds of fnits, viz. fait 
real], that is, inrefpedl of his refiai^ce to a leecor tourne: and fuic 
fervice, that is, by reafon of a tenure of his land of the county, hun- 
dred, wapentake, or mannor whereunto a court baron is incident : 
before this adt every one that hald by fuit fervice ought to appeare 
in pcrfon, becaufe the fuiters were judges in thofe courts, otherwiie 
he (hoald be antercieJ, which was mifchievous, for it might be, 
that he had lands within divers of thofe feigniories, and 'that the 
courts might be kept in one day, and he could be but in one place 
at one time : but this ftatute extends not to fuit reall, becaufe he 
cannot be within two leets, Src. 

(2) TritbtMgum or tritbwge,'\ Here it iignifieth a court which 
confiileth on three or foure hundreds, and doth not here figni£e a 
leet or view of frankpledge. 

(3) ^apcMtagium,'] Inat, which in fome countries is called a 
hundred court, in fome countries is called a wapentake. * '^od 
Jingli *vocant bundredum fupradiQi comitatus vocant HvafieHtftgium, 
Now the reafon of the name was this: when any on a certaine day 
and place took upon him the government of the hundred, the free 
foiters met him with launces, and he defcending from his horfe, all 
rofe up-to him, and he holding his launce upnght, all the reft, in 
figne of obedience, with their launces touched his launce or wea- 
pon: for the Saxon word ivapetit u weapon, and toe, is ta3us, or 
couching: and thereof this aiTemblie was called wapentake, or 
touching of weapon. 

Now albeit he that holdeth by fuit fervice may make an attor- 
ney, yet that attorney cannot fit as judge, as the free fuiter himfelfe 
might doe, for he cannot depute another in his judiciall place ; and 
the words of the (la'tute be, Liitre pojjit facere attornatum ad fe&as 
illas pro eo/aciendas, 

(4) Liber homo.] This doth extend to free-holders in ancient 
demefne, but not 10 copie-holders. 

(5) Facere attornatum,] He muft make a letter df attorney 
under his feale, which the fleward ought to allow ; and if he doe 
Dot^ th^ fuiter may have a writ out of the chancery for the allow-* 
ance of him: or if« he doubted that he fliould not be allowed, he 
mieht have a writ before- hand to receive him as attorney: and 
fuch a writ ihall ferve during the life of the tenant. Sec, for the worda 
of another writ be, Et quia virtus brrvium nojirorum de bujufmodi 

I 3 attornato 



41 £. 3. A^wry 
77. Vid, Gloc« 
c. 8. 
W. a. cap. xo. 



Lamb. int. leget 
Ed.regi8>nu. 34^ 
Magna Cart 
c.3^.TeiiipsE.x. 
Accorn, io6* 
Regift. 17:1. 
23 E. J. cap. 4. 
F N.B. 156. 
* Lam. Terko 
cencuria int. 
leges £d. regis, 
nu, 33. Bra^o, 
lib. 3. 



Mirror, cap. 5. 
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Temps E. f . 
Attorny xo6^ 

F.N.B.156.E, 
W. I. cap. 33, 
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{00 Merton. , Cap. ii«. 

0tttomaufacietul9 Urmimm hm capita nic tcrmimu Umitatwr duroMtibms 
fir/onUt lit, 
W. X. cap. 33. What fu^h an attorney may doe» and who cannot be attorney* 

Cuftumier dc fcg the ftatUtC of W. I. 

Korm, cip, 65. ^^j 4d fedas illas pro ie/aciinJas.] So as bv force of this slQ, he 

may doe fuch fuic, as the free-holder ought to doe. 

See the Regifter 19. This ad excendeth to jaftices in 

^ire. 



CAP. XL 

J^E mlefa^oribus in parcisjit w- (CONCERNING trefpaflcs In 
^^ vqriis {i) mndum'iji dijcujfum^ parks and ponds it is not yet 

quia magnates petierunt proprtam pri- difculTed; for the lords demanded the 

jonam {2) de ii/is, auos caterent in proper imprifonment of fuch as they 

parcisy et vivariis Juts, ^od quir- ihould take in their parks and ponds, 

dem dominus r$x contr^dixtt^ et idea which the king denied ^ wherefore it 

diffirtur^ was deferred, 

(1) Vi^variiqnJ] Is a word of a large extent, and^;c vi termmi 
fignifieth a place in land or water, where livin^r things be kept., 
Moll commonly in law it fignifieth paiks, warrens, and pifchanes 
or fiihings ; here it is taken for warrens and fiihings, for thatparki 
were named before. 

(2) Pnfriam pri/onam,^ This petition of the lords in parlia* 
inent ftooa upon three branches: 1. That the^ might imprifon 
fuch as they fhould take in their parks or vivanes, which fee.med 
to be againft the 29 chapter of Magna Cbarta. 2. That they 
ihould have propriam pri/onam, a prifon of their owne, which no 

te ^ like b^> fubjed can have ; for all prifons or gaoles are the kings prifons or 
iwf> «^- 9- gaoles, but a fubjed may have the cullodie or keeping of thenu 

3. That they fhduld not be imprifoned in the ^mmon gaole, AU, 

iiYi!;h dominus rex. contradixif* 
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STATUTUM DE MARLEBRIDGE. 
Editum 52 -ff. Ill* Anno gratia 1267. 

MarUBriJgtJ] Now called Marlib9rougb^ a town In Wiltfiiire^ the Polyd* Vir(» p» 
greateil fame whereof is the holding of this parliament there. Hen^ 314* *^ 
ricus 'uerog ^c. Concilium con*voca^it MjrUirigium, quod eft pagns 
ceiehris comita/us Wilcerite^ qui in eo con*utniu primum leges abfe latau 
U frafanim Magna Chart a de concilii finttntia approhandas^ deinde 
edtas condendai cura'oit^ qua ad ftatum et commodum regnl maxime , 
fomducerenf. 

This towne 10 our books is called a citle, and the freemen thereof 39 £. 3. fb. 15. 
citizens. 

52 H. 5.] This king raigned longed of any king fince the con- 
qnefti or before, that we remember; for he raigned 96 yeares. 
But die great and famous quecne Eli^bcth was of greater yeares 
then any of her pro?enicors» for (he attained neere to 70 yeares. 
So kinfi^ H.' 3. raigned longeft, and queen Eliz. lived longell. She 
nigned the yeares of the e.mperour AuguAus, and lived the yeares 
pf king David. 



^NNO gratia M.CCLXVIL 
regni autem domini Henrici fiUl 
regis yohannis quinquagejinw fecundo^ 
in o£fabis 5. Martini^ providente ipfo 
domino rege^ ad regni Jut Anglia tne^ 
liorettionem^ et exhibitionem jujiitia 
(prout regalis officii expofcit utiiitas) 
pUniore?^ convocatis dlfcretioribus ejuf- 
dem regxiy tarn majonbus quam mino^ 
ribus : provifum eft et Jlatutumy ac 
eoncordatum et ordinatuniy ut cum reg* 
num Anglia multis tribulationibus et 
dijfentionum incommodis nuper effet de^ 
prejum, reformatione legumet jurium 
(quibus pax et tranquiUitas incolarum 
ionferveiur) indigeat^ ad quod rente* 
diumfalubre per iplum regent et fuos 
fdeles oportuit adbiberi: provijionesj 
9rdinationiSyetJiatutafubfcripta^ab om^ 
nibus regni ipfius incolisyiam major ibut 
quam mincribus^ firmiter et inviolabilt-- 
ier temporibHS p^rpetuifjiatutrit objer* 
Vari.^ 



T N the year of grace, one thoufand 
two hundred fixty feven, the two 
and fiftieth year of die reign of king 
Henry, fon of king John, in the Utas of 
St. Martin, thefaid king our lord pro* 
viding for the better .eftate of his 
realm of England, and for the more 
fpeedy miniftration of juftiqe, as be- 
longeth to the office of a king, the 
more difcreet men pf the jealm being 
called together, as well of the higher 
as of the Tower eftate: it was provid* 
tAs agreed, and ordained, that wher«« 
as the realm of England, of late had 
been difquieted with manifold trou- 
bles and diflenfions; for reformation 
whereof ftatutes and laws be right 
neceffary, whereby the peace and 
tranquillity of the people muft be ob« 
fervc^: wqerein the king, intending 
to devife convenient remedy, hath 
made thefe a£b, ordinances, and fta« 
tutes tinderwritten, which he wtUeth 
to be obferved fof ever firmly and in'-^ 
violably of all his fubjc£b» as well 
high as low* 



u 



This 



loif? Marlcbridgc. Cap. u 

This generall preamble to all the flatates of Marlebridge doth 
^onfift on foare parts. 

1. The end wherefore thefe ftatutes were made, for /afii/fi 
incipit afini^ and that is two fold; i. ad nuUoratiomm regm AngU^. 
2. Ad exbibnionem juftiti^e (frout regalis officii expefcit utilitasj ple^ 
niortnt, 

2. Of what numbers this parliament confided, r0»'uorit//i ^l^r^- 
ticrihu ejujdcm t^gni, tarn majoribMSt quam minoriius, 

3. What was the caufc of calling this parliament, cum regni 
Anglite multis tribulationibus et dijeuticttum incommodis nuper ejjet y#- 

r 102 1 prejfwn. The many fcarfull and dangerous troubles ^nd diffentions 

r • between the kin j and his barons, which I had rather you fhonld 

reade in biftory, then I fliould relate, c;rew originally out of this 

toot, that the kin fir fometimes allowed, and fometimea difallowed 

Magna Chart a^ and Chartt(de forefta, 

' L, What (hould be the remedy that peace and tranquillity might 
eniue. Ut cum regnum ^r. reformatione Uguni et jurium quibus pax 
0t tranquillitas inc$Iariim confer *vetur indigeat^ad quodremidium/alubr^ 
'ptr ipfum regem et fuos fideUs pro^ifiones^ ordinationes, et ftatut^ 
/ubjtriptaf ab omnibus regni fuis inColis tarn majoribus quam mi'^ 
noribus Jirmiter et iwviolabiliter temporibus perpetuis Jiaiueri^ 0^ 
Jer*vari. 

• This remedy that fhould for ever in all future times be inviolabty 
Obferved, confided upon two parts, 

I. For eftablifliing of Magna Charta^ and Charta de forefta^ 
yrhereof mor^ (hall m faid when we come to the firft chapter. In 
the mcane time, this is to be obferved, that after this parlia- 
ment neither Magna Cbartay nor Charta de Forefia^ was ever 
attempted to be impugned or queftiohed : >irhereupon peace 'an4 
tranquillity, whereof this preamble fpeaketh, have everfioce en* 
fucd. 

' 2. For enading of new lawes, or declaring of old, with additioi^ 
pf great punifhment. 



CAP. I. 

f'UM autem tempore iurhationh \\/' HERE AS at the time qfnj 

^ nuper in regno Angliig/ubortity'et ^^ commotion late flirrcd up 

delncepsmulti magnates et alii jujiitiam within this realm, and alfo fithenee, 

'indignati fuerint reci^ere per domnum many great men, and divers other, 

regemM curiamfiiam^prout debuerunty refuhng to be juftified by the king 

et con^ueverunt temporibus pradeceJJS^ and his court, like as they oup;ht and 

rum tpfius dominiregisj et etiam tern- were wont in time of the king'? noble 

porejuo: fedde vicinisjuis^ etaliis per progenitors, and alfo in his time; but 

ffipjos graves ukiones fecerinty ei dtf^ took great revenges and diftrcffcs of 

triiiiohesy quoufqu^ redemptiones red- their neighbours, and of other, until 

perent ad voluniatemjuam. Et pra^ they bad amends and fines at thcfc 

Urea quidam eorurhy fe per mintftros own pleafure ; and further, fomc of 

domini rtgis jujiiciai't mn permittanty them would not be juftified by thq 

nee fufiineant quod per ipfos Uherentur king's officers, nor would fuffer them 

ft^lri£iiinesy ^uas authoriteite, propria to make delivery o^ fu^h diftrefles a^^ 

jfecmnt. . • * • tfac| 
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iearintadvoluntatemfuam. Prvvifum they liad taken of tfaetr own auAori^: 
ift^ c9tuordatum it concejfum^ quod tarn it is provided, agreed, and granted^ 



niajores^ quam nunortSy juftitiam ba^ 
heant et recipiant (i), in curia dtmuni 
ngis (2). Et nuUus de catir^ uU 
tiuusj out diflriBiwit faciat ftr vo^ 
luntatem Jitam (4), apfqui cwfiina-m 
time curt4e doming regis (3^ Jiforti 
da^tpnum Vil ifguria fhi fiat^ undi 
gmendas habere voluiritde2\\x\MOvicin9 
fuQ^five major e five min$re. Super 
articmb autem fitpradiRo preivifum 4ft 
it concejfum^ quod fi q^is de catero ul- 
tiems buji^tmdi capiat per voluntatem 
fuam propriam abfyue amfideratiom eu^ 
ria domini regis (ut pra££ium eft) 
0t indi convincatur^ puniatur per re^ 
dimptionem ( 5 }> ^^ bocfecundum quanti- 
tatem deli£H. Etfimiliter *fi vicinus 
fuper vicinum fuum faciat diftri^iime 
fine cenfideratime curia domini regis^ 
per quod dampnum baheat^ puniatur 
eedem modo^ et boc fecundum quantita^ 
tern deltas. Et nibilominus Jlant 
enuTida plene et fufficienter eis^ qui 
dampnajuftinuerunt per hujufmodi dsf- 
friffionem. 



that all perfons, as well of high as of. 
low eftate, ihall receive juftice in the' 
king's courts suid none from hence-* 
forth (ball taken any fuch revenge or 
diftrefe of his ovm authority, withdut 
award of our court, though he have 
damage or injury, whereby be would 
have amends of his neighbour either 
higher or lower. And upon the fore* 
faid article it is provided and granted, 
that if any from henceforth t^e fucH 
revenges of his own authority, with* 
out award of the king's court ^as be- 
fore is faid) and be convid thereof^ 
he {hall be punifhed by fine, and that 
according to the trefp^. And like* 
wife if one neighbour take a diftreft 
of another without award of the king's 
court, whereby he hath damage, he fhaU 
be puniihed in the fame wife, and that 
after the quantity of trefpafs. And 
nevertheless fufficient and full amends 
fhall be made to them that have fuf-* 
tained lots by fuch diftrefles. 
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(M«<t fap. |i. 12 Rep. X3« 11 H. 4. 1. 17 Ed. 3. ^. ilnft. i62«) 

This firft'chapter confifteth of a preamble, and the body of the 

Aft. 
The preamble Ihews the mifchiefs, which were foare, 

1. That in the time of the late troubles, great men and others 
refnfed to be juftified by the kins; and his court, as they ought, for 
Jiereit is faid, mulsi magnates et alii indignatifuerint reeiperejuflitsam 
per dominum regem, et curiam fuam<, 

2. Sid graves uhioms fecerintt That they (refafing the conrfe 
of the kings lawes) tooke upon them to be their owne judges in their 
dbvne conies, and to take mch revenges as they thought fit, until! 

they had ranfomes at their pleafares. Aliquis non debit eje judex in JtpiiSb 
fia propria caufiu 

J. That fome of them would not be juftified \gf the kings 
piteers. 

4. Nor would fnffer them to make delivery of fuch diHrefles, as 
{hey had taken of their owne authority at their pleafare. Hens 
yon may fee the defeds of ^ difordered and troubled ilate. 
The body of theadl coniiiteth of divers branches, 
{"irll, a remedy ii^ generall for all the faid mifchUes, 
( I ) Pro-ui/um efi, concordatum, et conceffum^ quod tarn majores quam 
mnoresy jujiitiam haheant et recipiant in -curia domini regisJ] This is 
beholden n^et wande, that the law hath appointed to meafpre the 

• ■ ' gifcs 
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cafes of all and fin^ultr perfons, high, and low, to have and rt <* 

tH.4.x9.Gafc. ccivfe juftice in the Kings courts; for the king hath diftributcd his 

a4H.8«cap.ift. judicial] power to fcverall courts of juftice, and courts of juftice 

^5H«ft.cap.ax. ought to determine all caufes, and that all private revenges bee 

avoided. 

Upon this general! law, fonreconcluiions doe follow. 
I. That all men, high and low, mail be juftified, that is, have 
and receive juftice in Uie icings courts of juftice. 
Seecap.Idjierif, 2. That no private revenge be taken, nor any nun by his wme 
Artie, ult. anae or power revenge himfelfe : and this article is grounded 

upon the law of God^. 'vin4i£ta eft mihi et egQ retrihuamt faith Al- 
mighty God. All revenge muft come from God, or from his lieu- 
tenant the king, in feme of his courts of juftice. 

3. That all the fubjeds of the realme ought to be juftified, that 
is, fnbmit themfelves to the kings officers of juftice according to 
law, ' * 

4. That they ought to fuffer replevies to be made according to 
the law, to the end that men may poiTefTe their horfes, beafts, and 
other cattle and goods in peace, whereof they have fo great and 
continuall ufe. See hereafter cap. 4. 

(a) In curia dQnum regis^ Thefe words are of great importance, 
fbr all caufes ought to be heard, ordered, and determined before 
the judges of the kings courts (^)enly in the kings courts, whither 
all perions may refort; and in no chambers, or other private places: 
for the judges are not judges of chambers, but of courts, and there* 

\ fore in open court, where the parties councell and attorneys attend* 

ought orden, rules, awards, and judgements to be made and given, 
F XO4 ] and not in chambers or other private places, where a iftan may loJe 
his caiiie, or receive great prejudice, or delay in his abfence for 
want of defence. Nay, that judge that ordereth or ruleth a caufb 
in his chamber, though his order or rule be juft, yet offendeth he 
the law, (as here it appeareth) becaufe he doth it not in court. 

yOMca^ And the opinion is good, and agreeable to this law, qm aliquidfta-^ 

tumt pm'U iumutita alter a, teqimm licet fiatueriiy baud aquus fuerit : 
Neither are caufes to be heard upon petitions, or fuggeftions and 
references, but in curia domihi regis. 

- ( 3 ) £t nuUus de catero uliiones aut diftriBienesfackti per nfobaaatem 
Jiiawk abfyui cenjideratiene ettna demini regit J\ The firft claufe wjU 
affirmative : this claufe, for the more furety, is in the negative. 

(4) Diflrimonesfaciattervoluntatem/uam.^ That b, taking di£- 
trefles not according to the law, as for fervices, rents, or for da- 
mage fefaunt, or for other lawfull caufe, but for revenge without 
came, of his owne head and will, that is, to be his owne judge and 
carveri to latisfie himfelfe without any lawfull meane or courfe ^f 
law, and fo it is to be underftood through this whole chapter: for 
thii chapter is to be underftood de ultionibust of revenges, which are 
of two natures, 1. perfonall, as by combat, imprifonment, imd the 
Mke: 2. By difbeires, that is, revengefull taking of goods. Con-^ 
cerning takings in nature of diftreues, provifion is made in the 
next three chapters^ 

' P«t Infti- ( j) Puniatur per redemptione,] For this werd (redemftio) and the 

Sw cip'4^ fignification thereof, fee the 6x2^ part of the Inftitutes» wk. 194. 
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CAP. II. 



fJVLLVS infupir major {l)v^ 
^ ' miner dl/irtngat aliquim ad w- 
miiubm ad ci^riam fua/n^ qui nonfit 
de feoiofuoy aut fupir iffum non habeas 
juri/di^lionem per bunaredumy wap^n- 
tagium, vfl balivam (2}, quae fua fit 
fuc d'lftri^ionis faciat extra feodum 
fimm^feu locum ubi balivam habeaty 
veljurifdi^ionem. Et qui contra hoc 
ftatvtum fecerity tuniatur eodem modo^ 
it bocjecundum aeli£ii quantitatemy it 
ftiam qualitatem. 



V/l OREO VER, none (of wh^t 
^^ eftate foever he be) fliaU diC 
train aiiy to come to his cou^ wbicli 
is not of his fee, or upon whom hf 
hath nojurirdiftion, by reafon of hun- 
dred, or bailiwick J nor (hall take dif> 
treiTes put of the fee or place wherf 
he hath no b^iliwi(;k or juriididkKi; 
and he that ofFendeth againft this ftiu 
tute, iOball be puni(hed in like maaner^ 
and that according to the quantity 
and quality of the trefpa(s« 



(FUf. Barre, aSi.) 

(i) Nullms snfi^ major, bfc] This chapter concerning diftref* Flcta, II. a. ca, 
fes enadketh three things: ». That no man ihall diftreine any to ^ 
cooie to his court but fuch as be within his fee: this is intended hJ^j'^J*, J?" 
of luit fervicc in rcfped of a feigniory, and not of fuit rcall in Artk. ckr. c. ^* 
refpedl of refiance. 2. Or that he hath jurifdidlion by hundred^ Artie Toper 
wapentake, or bay li wick. 3. That he (hall not take dif- ct* cap? ia« ' 
trehes out of his fee or place where he hath a bailiwick or jurifn 
diAion. 

This chapter is a declaration of the common law» (aving for the 4> ^* 3- «^ 
penaltie hereby infli^ed; and therefore if A. diftreine B. and in a 47 £• 3* 7« 
replevie A. avow as lord for rent or fervice, B. plead bors de/oM/ee^ 
and it is fband for B. A. (hall not in this replevy be punimed by 
rsmfome, &c. according to this ad^ but hee mull have an adion 
upon thu ftatute, etjic aeJimiUhus, 

(2^ Imfra balivam,] Here baliva is well exponnded by the 
ftatttte it felfe» for it fignifieth here jurifdidlion^ and therefore it 19 
kexe faid, i/i/ra balivam Jeujurt/didioaem* 

11 IL 2. Afow. 87. 18 £. 2. Adion far le flat* ts« 

CAP. in. 
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Regift. <^. 

4 B. 3. I. 

10 £. 3. Bafrt 

s8i. 

19 £• a* breve 

5. F,K.B.89,9(H 



Ql quis autem major vel minor per^ 
mitten noluerit liberari per numf* 
tfo$ domini regisj Jecundtm legem et 
ffi^^uitudinem regm^ diftridionet quaf 
ficerit: aui itiem fuftinere noluerit 
jummenitiomsy attachiamentay execU'- 
Hones judiciorum curia donuni regis 
^ifecundumlegemet confuetudinem 
ffgni lit pr9^di& ^ft pnmatur modo 

fr0di£loy 



T F any, of ^hdt eftate foever he bt» 
will not fuffer fiich diftrefles as ha 
hath uken, to be delivered bv the 
king's officers, after the hw and c|if^ 
torn of the realme, or will not fuffer 
fiimmons, attachments, or execution^ 
of judgments given in the kill's 
court, to be done according to tlHi 
law aful cuftom pf the rea^i ^ is 

aforefiud^ 
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Cap. 3, 



pradi^o^ tanquamfi jufticiart nrnpir" 
mittensj et bocftcundum deli£fi quan* 
iitatim. Et j% quts major vel mnor 
diftriSlionesfaciatfuper Unentem fuum 
pro ferviiits et confuetudinibus^ qua 
fibt diberidicaty vel pro re a Iter a^ unde 
ttddominumfeodi pertineat dijlriifiones 
facere^ et pojlea convincat% quod te^ 
nens ea ftbi non debeat: non ideo pu^ 
niatur dominus per redemptionem, ut 
in fupradiifis cafibusyji permit at dif^ 
trtSliones d^berari Jecund* legem et 
cmfmtudifC regniyfedamercietury velut 
ha^enus confuetum eji^ et tenehs damp'- 
^ajua recuperet verfus eum. 



RfgUl. 97^ 



44 £.3. 20. 11.4. 

fol. IX. 

Bevilt cife. li. 9. 
fo. 76. 
i^amkes cafe. 



41 E. 3* ft6« 
44 E. 3. 13. 
%% E. 5. 97* 
t£.4. 15. 
10 E. 4. 7. 
%o E. 4. 3. 
SI E. 4. 3. 
sH.4.4. 
jx H. 4.7t. 
X K. 6. 6. 

9 H- 7- >4- 
Combes cafe, 
ubi fopra. 

9 H* 6* 20> 
44E. 3. 13. 

10 R.4. 
Heriot 5. 



aforefaid, he (hall be pmiifhed in man- 
ner aforefaid, as one chat will not obey 
the law, and that according to the 
quantity of die oiFence. And if any, 
of what eflate foever he be> diftrain 
his tenant for fervices and cuftems 
being due unto him, or for any other 
thing, for the which the lord pf die 
fee hath caufe to diftrain, and after it 
is found that the fame fervices are not 
due, the lord fhall not therefore be pu« 
niflied by fine, as in the cafes afore- 
faid, if he do fufFer the diftrefTes to be 
delivered according to the law and 
cuftom of the re^m; but fhall be 
amerced as hitherto hath been ufed, 
and the tenant fhall recover his da* 
mages againft him. 

W. !• cap. 17. (Bro. Trefpafi, 16, 3S4. 5 H.7. €.9.) 

This chapter confifteth on three branches. 

I. That all of what eflate foever, fhall fufFer fuch diftrefles 
as have been taken to be delivered by the kings officers after die 
law and caflome of the realme. Bat if any will not fufFer them to 
be delivered, it is no good retame for the fheriffe to fay, that he 
was refilled, for he may XskepoJ/e comtatus. 

a. That all fhall fuffer fommons, attachments, or execudons of 
judgements in the kings court, &c. 

3. If the lord diflrein his tenant for cuflomesi fervices, or 
any other duty, which the lord alledged to be behinde, if it be 
found that it is not behinde, nou puniatur dominus per redemptiomm^ 
C^r. But at the common law an adion of trefpaife 'vi et arms ia 
that cafe did lie. 

This branch is interpreted that the lord fhall pay no fine, and 
therefore fince this ad by a confequent no adion of trefpaffe auare 
^i et arms lieth againfl the lord in this cafe, for then he fhould pa/ 
a fine. 

The former chapters infUd punifhment, where the diflrefle Im 
nnlawfull, for that he that diflrained had no fei^niory or jurifdic* 
tion at all, or diflrained out of his fee or jurifdidtion, &c. But in 
this lafl branch, he which diflrained had a lawful! feigniory, and 
diflrained within his fee and feigniory, and fo this cafe difFeretk 
^m the other, (although in truth nothing was behinde.) Bat- 
this * is to be intended where the lord himfelfe doth diflrain ; for 
if his baylie take a diflreffe, when nothing is behinde, there air 
adion of trefpaffe, quare vi et armis lieth againfl him, becanfe the 
baylie is not dominus i and fo it is againfl a guardien in focage. 
And if the lord himfelfe doth cut any wood, or break the hoiue» 
or feed the ground of his tenant, or the like, whiqh he doth not 
in refpeA of his feigniory, there an adion of trefpaffe, qnaxt^ yi 
it armis lieth againft him, for h: doth not thefe things as dominus. 

And 
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And (Jomiuus) in this a6l is extended to the leflbr upon a leafe 4^ £• 3- 5» ^ 
for life, or for^ yeares made, for the leffec for yearcs (hall doe *| |' 3- 97» 
fealty alfo; but if the leflbr put out the leffec for yearcs, or diffcifc ? j^*-^',^* 
the tenant for life,- or doe any ad, not as dominus^ the leflce fhall 
lave an a^on of trefpafle againft him^ nji et arms* 



CAP. IV. 

TJVLLVS de Citterofactatduceri ^ONE from henceforth flwll 
'*'^ diftri£f tones quas feurit extra caufe any diftrcfs that he hath 

t%mtatum in quo capta fuerinU Et taken, to be driven out of the county 

/ vicinus hoc fecerit Juper vicinum whereit was taken; andifonencigh- 

fuum^ et per voluntatem fuam^ etftne hour do fo to another of his own.au- 

jttdicioy puniatur per redemptionem ut thority, and without judgement, he 

fupra^ veluti de re fadb contra pacem. Ihall nuke fine (as above is (aid) as 

Veruntamen ft dominus hoc fuper te» foe a thing done againft the peace: 

nentem fuumfacere prafumpferit^ cap- neverthelefs, if the lord prefumc fo to 

Ugetur per gravem mifericordiam. do againft his tenant, he fhall be 

DiJiriSllones infuper Jint rationabileSy grievoufly puniflicd by amcrcian^ient. 

et non nimis graves. Et qui diftric^ Moreover, diftrelTes fhall be reafon- 

tionesfecerint irrationabiles^etindebi' able, and not too great. And he 

tex, graviter amercientur propter ex^ that taketh great and unreafonable 

teffian (i ) dijiriltionum ipjarum. Vide diflreffes, flwlT be grievoufly amerced 

f(atut« anno i & 2 Phil. & Mar, forthe excels of fuch diftreUes.. 
cap. 13. 

W. 1. c. x6. (Fits. Bar. 120, 275. 19 Ed. 3. c. 13. KeL 50. i & s P. & M. c« la. 18 Ed. u 
tat. 3. c i%.) 

This chapter empticth itfelfe into five parts, viz. 

1 . That none fhall drive any diftrefTc out of the county, where he . 
hath taken iL 

2. If one neighbour doe fo to another, (as for damage fefant, or %% E. 4. ii« 
rent charge) of his owne authority, he fliall make ranfeme, that i4 

a fine, as of a thing done againft the peace. 

3. If the lord prefame to doe it againft his tenant, he fhall. be 
punifhed by a great amerciament. 

At the common law a man might have driven the diftrefTe to > 
what county he would, which was mifchievous for two caufcs : 6 H. 3. Atovt. 
J. Becaufe the tenant was boand to eive the beafts being impounded H^* v , 
in an open pound fuftenance, ind beuig carried into another county, .Tfi"^' ^* '* 
by common intendment he could have no knowledge where they * ^ hsX%. 
were. Another caufe, he could not know where to have a replevy, 29 E. 3. 13. 
bat the party was before this ftatnte driven to his adlion upon his i H. 6. 9. 
cafe; and albeit this ftatute be in the negative, yet if the tenancy |* ^* ^ 
be in one county, and the manner in another county, the lord may j-fiTB T 
drive the diftrefTe which be taketh in the tenancy to his manner in pLcom. 9. 1h 
the other coimty, for that the tenant is out of both the (aid mif- 
diiefes; for the tenant by-doing of fuite and fervice to the manner, 
by common intendment may know what is done there, and there- 
btt may give his beafts fuftenance; and to know where to have 

his 
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Rep fir. 97. 
I. pt. Inft. ie£k. 

29 E. 3. 23. 
42 E* 3* x6. 
XI H. 4.1. 
SH.4.16. 
a^ E. 13. 



Sett. 51 R. 3. 
W. t. c. i6. 

sS E. I. c. 12. 
I ftaPhil. & 
liar. ^11. 



7:E.3.S-b. 

so Am 3». 

13 H. 4- 17- 

14 H. 4- 4. 
Lib. 8. fol. 147. 
k 6. Carpen- 
ter* cafe. Ji. 5. 
fa 76. 
Pilkiogtdnscare. 



»i H. 7. 30. i. 

But this is now 
holpen by the 
Statute of a I 
Jac. cap. 
i3H.4.4.a. 
53 H. 6. 27. a. 
45 E. 3. 9* 



JT TI. 3. diftr. 
dt Scaccar. ace. 



Regift. 97* 
22 £. 4. 26* 
II H.4. 2* 
S H. 4. t6. 
F.N.B.S9. 



Ms rtplcvy, the bayliffc of the manner ufually drive the cattell 
dillrained to the pound of the mannor; and this aft extends 
as well to gt>ods as to beads : note here by a cafe out of the 
mifchiefs is out of the meaning of the law, though it be within the 
letter. 

4. That diftrefles be reafonable, and not too great : vide the firfE 
pare of the Inditutes, what (hail be faid reafonable» and by whom 
It (hail be tried in this and in all other cafes : fome fay that for 
homage, or fealty, for the expences of the koights of the parliament 
an exceflive diibreiTe cannot be taken; but this flatute is general!, 
and extendeth unto all. 

5. He that takes ixnreafonable and undue diflrefles, (hall be 
grievoufly amerced for the excefle of thofe dillreifes. 

It is worthy of obfervation> how provident the makers of thefe 
and other ftatutes be, that mens beads, cattell, or other goods be 
not unjnfUy or exceflively didrained ; and if they be, that deliver- • 
ttnce be fpeedily made of them by replevy, othcrwife the huf- 
bandry of the realme, and mens other trades might be over- 
throwne or hindred: and this agreeth with the reafon t>f the com- 
mon law. 

And therefore if the lord or his baylifFe come to dtftraine the 
beaiis or goods of his tenant for his rent behinde, before the dillrefle 
the tenant (that he may keep and ufe his beaiis or other ^oods) 
may upon the land tender the arrerages, and if after that a diflreiTe 
be taken, it is wron^full: and if the lord have diflrained, if the 
tenant before the impounding of thefh tender the arrerages, the lord 
ought to deliver the diflrefle, and if he doth not, the detainer i» 
imlawfbll: even fo it is in cafe of a diftrefi'e fdr damage feafant, 
ti.e.tender of amends before the dillrefTe, maketh the diftrefie un« 
lawful!, and after the diftreiFe, and before the impounding, the de- 
tainer unlawful!, fiiit if a man brmg an a£lion of trefpafie for 
tkking away his beads or other goods, there tender of luch fuffi. 
cient amends before the aflion brought is no barre, becaufe he that 
tendred the amends is not the owner of the goods; as in the other 
cafes, but a trefpaiTer, whom the law favourech not: and further, if- 
the avowant hath retourned irreplegiaBle, yet if the owner of the 
beads or goods tender to him all that is due upon the judgement 
in the avowry (whereby the certainty doth appcare) he may have 
an action of detinue for the detainer afterward, or upon fatisfaflion 
made in court, have a writ for their delivery. 

( I ) Dijlritiiones Jimt in/ufer raiionabiles it hon minus gtemis^ faff. 
propter exajjlum, fafr.] ^cquid in excejfu nHum eft, lege prohibe^ 
tur. 

For example, if the lord didraine two or three oxen for xij. d. or 
the like fmall fumme, and the owner bring a replevy of the oxen, 
and the lord avow the taking of them for the twelve pence, &c. of 
his owne diewing hee fhall make fine, &c. or the party may have his 
a^ion upon the datute. 

If the lord didraine an oxe, or horfe for a penny, if there were 
no other didrede upon the land holden, the didreffe is not excef- 
five, but if there were a dieepe or fwinc, &c. then the taking of the 
oxe or Horfe is cxceffivc, becaufe he might have taken a'bcaft of 
Idle valoe. 
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CAP. V. 

J^AGNACharta (i) injingulh 'J^HE great charter fliall fee ob^ 

fills arttculis teneatur^ tarn in his ferved in all his articles, as well 

fua ad regem pertinent^ quam qua ad in fach as pertain to the king, as to 

i£os (2), et hoc coram jujiiciariis other; and that (hall be enquired 

itinerantibus (3) injuis itineribus^ et afore the juftices in eyre in their cir- 

vkicemes in comitattbus fuis^ cum opus cuits, and afore the meriiB in their • 

fiarit demandetur^ et bnvia verfiis eos counties, when need (ball be. And 

fw contravenerint gratis concedantur wHts fliall be freely granted asainft 

(4) coram rege (5), vel coram juAi- them that do offend, before the king, 

ciarits de bancOj (6), vel coram juf- or the juftices of the bench, or before 

ticiariis itinerantiiusj cum in partes juftices in eyre, when they come into 

illas venerint. Similiter Charta de thofe parts. Likewife the charter of 

ForeftainJinguHsfuisarticulisteneatur the foreft fliall be obferved \i\ all his • 

(7), // eontravenientes per dominum articlds, and the offenders when they 

regemj cum conviSfi fuerint graviter be convift, fliall be grievoufly punifli-. 

puniantur modo fiipradi£^o^ ed by our fovereign lord the king in 

the form above mentioned. 

(i5E.4«i3) ^ 

This, as hath beene faid, was one of the ^^lincipall caafes of the 
famflioas of this parltaoMnt, and after this enfoed great and con- 
flant peace and tranquility. 

And where fome have thought, that Magna Charta had not the Magna Charti, 
ftrength of a parliament before this a£t how^ they miftake it, you c. 31, 3!. 
nay rcade before in Magna Charta, cap. 32^ and 38. 

(1 ) Magna Charta.'] By this time this charter had got the name 
ef Magna Chart a» and by that name onely is here confirmed. 

(2) Tarn in hits qua ad tegem pertinent quam ad alios, ^ Thefe be 
fliort and effefluall words, and to avoid fli fcruples, the king is ec- 
preJly named, and it hath not Words of confirmation, but words of 
eftabfifhment. ^nod Magna Charta in fingtdis fuis articulis teneatur, 
which is the fureft way. 

(3) Coram jufiiciariis itinerantibus .^ Vide cap. itineris, the Ctp» ftSnetii. 
articles of Magna Charta efpeciaHy given in charge, and en- Vet. M s^. Cart 
qaired ef, &c. \>y juftices in eyre, and by this ad they had tiieir ^S^* b* 
aathority therein. 

(4) Brevia gratis cpncedantur.] Writs againft the breakers of Mag.Cartc.a9* 
Magna Charta fiiall be freely graunted, to encourage fuch as would 

ponae againfl them. ' . • . 

(5) Coram rege J] That is, in the kings bench. 

(6) Coram jujiiciariis de banco,'] T)iat is, in the court of common 
pl^s. 

(7 ) Similiter charta dtfottfiorinjingulisfuis articuUs teneatur, feTf .] 
Tlus was another of the principall caufcs of th« fiunmoas of thia 
parliament^ as hath been laid. 

CAF. 
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T^S tis attUm qui prtm^enitcSj et 

.h^dis (i) fu9x infra atatem 

Mxtftifites (jl) fioffarifiknt de hitredi' 

tau fua (3}> ut per hoc amtterent 

domnijlndorum cuftodias fuas^ prd/vi- 

Jum cjf^comordatum^et comiffum^ quod 
occapont btgufmodi iaiii ftoffanunti^ 
$iullu5 capitahs dominus amittat cuflo^ 
£am fuam. De his infuper qui de Ur^ 
risfuii (4), quas trader e voluerint ad 

. ttrminum annorum (5J> «^ p^r hoc do^ 
minifeodorum amittant cufiodias 'fuas^ 

falfa fingunt fcoffamenta cont'imntia^ 
fuod eis fatisfaSiumeJi de funwiaferviiii 
in illis contenti ufque ad terminum ali- 
fuem: ita quod Ji ad di^um Urminum 



Jolvere tenentur hujufmodi fsoffati fum-^ 
ma aliquam ad valorem terrarum illa^ 
rufrtyVel in multo excedenteniy ut fie 
poft termint(;n ilium terra eorum rever- 
iatur ad ipfos vol ad heeredes fuosj eo 
quod nemo earn pro tanto tenere curaret: 
provifum eftj concordaium^ et concejfum^ 
at per hujufmodi fraudem nuUus capi» 
talis dominus amitteu cuftodiam (6) 
fuam: veruntamennon licebit eis hujuf- 
modi feoffatos fine judicio dijfeijire (j) : 
fed breve habeantde hujufmodi cuflodia 
ftbi reddenda fS), etper tefies in char- 
tis (9) no hujufmodi feoffamento con* 
tentosy una cum aliis liberis et legalibus 
bominibus de patria^ etper quantita* 
tern et valorem tenement* y et per quan» 
titatemfumma-, qua inde reddi debeant 
pojl terminum ipnadi&xxmattingaturj 
utrum hujufmodi feoffamenta bona fide 
foRafinty an infraudem^ adauferen* 
dum capitalibus dominis Jfeodorum cuf 
todiamfuam. Si vero capitales domi-- 
ni per judicium curia in hujufmodi ca^^ 
fibus fecuperaverint cuflodiam fuam^ 
fahafit nihilominus hujufmodi feoffatis 
aSiiofuay quo adterminumyfeu adfeo* 
dum recuperandumy quam tnde habue- 
rint cum haredes ad legitimam atatem 



A S touching them diat ufe to in* 
^^ feoff their eldcft fons and heirs^ 
being within age, of their heritage, 
for to defraud the lords of the fee of 
their wardQiips, ft is provided, accord* 
ed, and agreed, that by occafion of any 
fuch feoi&nent no chief lord fhall leefe 
his ward. Moreover, touching them 
that fain falfe ieofiinents of their 
lands, which they will leafe for term 
of years, for to defraud the chief lords 
of their wards, wherein it is contained, 
that they are fatisfied of the whole 
fervicc cue unto them until a certain 
term; fo that fuch feoffees are bound 
at tlie faid term to pay a certain fum 
to the value of the fame lands, or far 
above; fo that aftcy fuch term the 
land ihall return unto them, or to 
their heirs, becaufe no man will be 
content to hold it upon the price; it 
is- provided and agreed, that by fuch 
fraud no chiefe lord (hal) leefe bis 
ward* Neverthelefs, it (hall not be 
lawful to them to difleife fuch feoffees 
without judgement, but they ihall 
have a writ ror to have fuch a ward 
reflored unto them j and by the wit- 
neffes contained in the deed of feoff* 
ment, with other free and lawful men 
of the countr}', and by the value of 
the land, and by the quantity of the 
fum payable after the term, it fhall 
be ttyed whether fuch feoffments 
were ma.de bona fide, or by col- 
lufion, to defraud the chiet lords 
of the fee of their wafds. And if 
the chief lords in fuch cafes reco- 
ver their words by judgement, the 
feoffees fhall neverthelefs have their 
a£tion to recover fuch term or 
fee, whi(^ they ha4 therein, when 
the heirs come to their lawful age. 
And if any chief lords do maliciouf* 
ly implead fuch feoffees^' fining this 

caie 
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fervenirint. Et fi aViqui capitales cafe, namely, "where the feoftinents 

dtmini feoffatos aUquos maritiose. impla^ were made lawful, and in gotxJ faith, 

eiiaverint^ fingentes cajum ijium^ then the feoffees (hall have their da- 

maxim ubifeoffamenta legitime et bona mages awarded, and their cofts whicl^ 

fUefaBafiurtnt ( 1 1 ), tunc adjudicen^ they have fultained by occaiion of the 

turfeoffatis dampna fua^ et mifa fute f9refaid phu, and the plaintiflfs (hall 

(10), quai feeirint 0ccajione fraeP be ghevoufly piuiiilied by amercia- 

flacitij it ipfi a{f ores per mifericordiam ment. 
grmtif funiantur* 

r34 «r 35 H. 8. c 5. I Roll ^x. 1 Roll io6, 1^4. Godbolt 78. pi 91. FiCi. Card. 79, los* 155. 
• Rep 76. Dyer 9 27 H. S. 7. Flu. Gard» 33. Fit*. C Uufion, 12, 14, 19, 36, 47. 11 Rep. 77. 
Fitt. Card. 119. Fiu. Brief^ 779% 19 R 6. f. 30. Ejeaionft cufti^is, Co. £jit. 183. Regift« 16 1« 
4H.r. c*X7- 

Robert Walrand penned and preferred this a6l, and by aid and 
common aflent of the great lords of the rpalme> obtained to pafle 
&for a flatute. This Robert Walraiid was learned in the lawes f HO ] 

of the realmey and foone after this flatute, died : his Ton and heire Brit. c. 36. fo» 

conveyed his lands holden by kmights fervice to his fon and heite 95- ^ 
apparent^ being within the ae^ of 2 1 yeares, rather trailing his 
land in Ms fon within age, tnen in himfclfe, and died, his fon 
being fiill within age ; and this ftatate which Robe t Walrand the 
grandfather had penned and preferred, took firft effed in the hcire 
6f his heire, as firitton reporteth. 

Hie mifchiefe before this firft branch of this ftatate was, that 9 H. 4. 6. 

foch a feoffment as well in the kings cafe, as in the cafe of a com- 33^'^ 1. '^i'*' 

toon perfon, did take away the wardfhip of the heire, as it ap- «,j^ q'^^ ^^^^ 

peareth by the preamble, and oar books, bccaufe by the common f.ns cafe, 

law the heire could not be in ward, unlefle he were in by dcfcent, i7£ s-icUefes* 
and tenaant by knights fervice to prevent the lord of the ward- 
ihip, would enfeoffe him or her to whom the land (hould defcend 

by the common law. And upon this ftatute collufion of this kind 33 H. 6. 16. 

was divided into two branches; the firft was called collufion ap- **^«<^»-*»« 
parent, upon this firft branch, qui frimogenitos feoffare Jolent\ the 
fecond was called collufion averrable, that is to be proved upon 
iiTue thereupon to be taken upon the fecond branch, De hits in^ 
fufer qui de terris/uis, ^c. 

(i) ^ui priTnogenitos et haredes,"] Albeit the hcire be not /ri- Rot-clwran.!. 

n9gemtaj, but an heire female, or male lineall or coilaterall, yet «; "'"" 'f'i. 

tvcry of them is within the fame mifchiefe; and therefore the hjl^6 E 'i!ln 

auncient iages of the law (that I may fay it once for ail) did ever Banco Rot.' 51. 

apply the remedy to the mifchief; and therefcre here t}i\s>^CetJ Norf. Johannes 

a conjunctive, was by conftrudion takep for a disjunclive, viz. qui <*« Brampton. 

frimtgeuitcs ntel baredesy 13 c, 9 H. 4. €. 

If a tenant by knights fervice of land of the nature of borough- ^«« "*« ^*^ of 

engltih infeoffe his youngefl fonne, he is within this llatute; for ^futfinem.'^* 

bares dicitur ab bareditate, et fie fe Jinulibus, i3dis. cap. 5^ 

( j) Infra atatem exi^entesJ] This branch extends not to give *7 E. 3. 63. 

remedy for reliefes which is due when the tenant dieth, his hcire "^^"^^ 3 . 

of full age; but by divers ftatutes of later time provifion is made Collufion "alo- 

for reliefe. And thus much concerning the perfon to be infeoffed ^ £.3 dtrriiii. 

within thu ^rfk. branch. 4 E. 3. ai. 

(5) Feoffare folent de hitre^tate fua.'\ I. •This y^ox^ feoffare * iPartlnftit. 

impiyeth a fec-fimple, and therefore if the aunceftor had made a " fc^««J>r«hit 

%j H. %. lo. 
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leafe for life, or a gift in taile to his heire apfptrent with a re- 
mainder or without a remainder over of the eftate in taile, it was 
out of this ftatute. 
* 3? E. T. 2. * This aft fpcaketh of a fcofFement made folely to the heire; 

^^^^u ^T *"^ therefore if a feofFement had beene made to the heire and an 

S3 H. 6. 14, eftranger, though the fce-fimple wefc limited to the hcircs of the 

heire, yet it was out of this aft. 
c 33 H. 6. ubi J. c ^nd this is to be underftood of an immediate gift to the 

^^' heire apparent; for if a leafe for life be made, the remainder to 

the heire apparent in fee, this is no collufion. 

4. Though it was not a feoffment, but inured by way of graunt; 

as if the mefne had graunted his mefnjiltie to his heire, or if the 

tenant or mefne had levied a fine, or fu/Fered a recovery by confent^ 

or had made a leaie and reieafe, or cooErination, or the like, fuch 

conveyances had beene in equall mifchiefe, and therefore within 

the remedy. 

ty H. S. S. b. J. This a6l extended rtot to a feoffment to the utb of his heire, 

or to the ufe of himfclfe and his heires; for at the common law 

the lord fhould not have the wardfliip but of the heire of his te- 

nant, that died in his homage, and therefore the ftatutd of 4 H. J. 

Lb* ^f ^^P' '7' ^^ made to remedy this mifchiefe. 

H^iii. Siwnges ^' ^^ ^^^ elded fon within age purchafe of his father the latKii 

c»fe, and For- holden by knights fervice for valuable confide ration, 6ona Jidi^ by 

riges cafe. feoffment or other conveyance, this is within the letter, but not 

£ III J, within the meaning of this flatute, no more then if he had fold 

the land to any other. 

13 H. 7. 7. 7, Ifcefity que ufe after the flatute of 4H, 7. cap. 17. and be- 

27 H. 8, 9. fore the ftatute of ^^ H. 8. cap. lo. of ufes, had enfeoffed his eldell 

fon, this was taken within the equitie of tliis ancient aft. 
33 H. 6. 16. 8. When (lull this feoffment be upon this aft deemed to be by 

colluiion \ The anfvver is, after the deceafe of the auncefler, for 
then the title of wardfhip accrues, and not in his life time. 
33 E. 3. gar. I*. p. If the lord accept homage of the heire apparant (after the 
31 E. I. ibid. feoffment made to him by his auncefler) in the life of the aun- 
3aE. 3.ib>d. 33. <^^^cr, he fhall not have the wardfhip, becaafe he allowed him to 
33 H. 6. 16. * l>e his tenant. 

Tr. 7 Jac. li. 8. 10. But at this day, albeit the father infeofFe his cldeft fon, or 

fo. 164. Mighty any of his children, though it be found to be made upon cQlIufion, 

" '• to defeat the king or other lord of wardfhip, yefthfe. king or other 

lord fhall not have but a third part by the ftatutes of 3 a and 34 

H. 8. of Wills. So note this flatute altered in part. And thus 

much cf the manner of the feoffment. 

(4) De hiis infuper qui de terris fuis, &c.] This is the fecoitd 
branch of this aft concerning coUufion averrable, when feoffments 
are made to flrangers, whereof here is an example fet downe in 
this aft. 
• BriCon, 9$. b. (5) ^li tradcrt voluertnt ad termitium annorum,'] This is to be 

31 E 3.gard.33. nnderflood of a feoffment in fee referving no rent, for that they 
4£.».gard.ji9. fuppQfg they are fatisfied for a certaine termc, which fhould end 
when the heii-e fhould come to full age, and then it was condi- 
tioned that the feofT^e fhould pay more then the land was worth, 
and thereupon the heire entred, for that none would give fo great 
a price. 
47J 3«i9« (6) Per bujufmodi fraude nullus cap: talis dominus omit tat cujtc* 

Ik i^cuijuf^^ ^/>/flr.] By (ach fraud, that is, fuch in mifchiefe, or fuch in ih- 
• ** " '^^' Convenicncie^ 
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coovemende. and therefore all other fraudulent feoffments tending 

to the fame end are within this ftatute, whatfoever colourable 

pretext th^*/ have, and fo is this word [fuch] oftentimes taken in 

other flatutes. It is the opinion of Huls judice, and of Gafcoine 9 H, 4^ €• 

ehicfe judice of England, that by the words and purview of this 

iatote, it holdeth only betweene lord and tenant ; and therefore if 

t man hold land by knights fervice in capite of the king; and 

odier land of a fubje*5t by knights fervice, and makech a feoffment 

ty coUuflon of the land holden of the fubje^l, and dieth, his heire 

within age> the king (hall not take advantage of this ftat« for hd 

is not donunus of this land ; b;it in this cafe the king is relieved 

by the ftat. of 34 H. 8. c. 5. 'verfusjinvn ejufd. aSuSk 

(7) Vtrwitamen nan liceat bujufmodt feoffatos fine judido diffeifire*'] 33 H. 6. i6* 
Hujufmoiii /eoJat9Sy fuch feoffees. And yet the feoffees of the 3xE.3.|»rd.i^ 
^ffecs upon the fame collufion are taken to be within this flatute; 
bat if the feoffees ih the life of the au nee der make a feoffment in 
fee btnafidg^ and then the tenant dieth, his heire within age, the 
brd (hall not have any action upon this flatute, for that the collu- 
lion continued not untill the death of the tenant ; but if the tenant 
had died, his heire within age, and then the feoffees had infeoffed 
Others honafide, yet the lord (hall recover the wardihip, becaufe the 
lord by the death of his tenant Was once intitled to his adion i 
^t yet in fome cafes the lord (hall enter upon the feoffee. 

\i the tenant infeoffe a ftranger upon collufion, arid that ftranger 33 H. 6. i€, 
infeoffe the heire in the life of the tenant, and then the tenant 
dieth, the lord may enter Upon the heire, becaufe ho writ of right 
of ward lyeth againd the heire ; aftd therefore the lord (hall* enter 
upon the heire, being feoffee : for otherwife he fhould be without 
femedy, the words of the writ of ward being Precipe A, quod red* F.N.B. 139. 
dat B. cuflodiam feme et hetndis C. qu^ ad ipfum B, pertinet, ^c. 
b as this writ is ever brought againil a (Iranger. 

If the tenant infeoffe the villein of the lord upon collufion, and [ III j 
dieth, his heire within age, the lord fhall enter upon this feoffee ; 
ibr if the lord (honld be driven to his a6lion againfl the villein^ 
it ihould amount to an enfranchifement ; and datutcs mud be fo 
confiroed, as no collaterall prejudice grow thereby. 

Alfo the heire of the feoffee is within this datute ; and if the t8 E. 3. cotmSI 
fe)ffee dieth, his heire within age, the lord fhall have his writ of ?• 
ward againfl the heire, who di^ll not have his age, but the lord 
Iball recover avaind him by this a(l. 

The ftatate mth^/eofat0s, and yet conufees of fines, and all other 7 H. 4. 15. 
eoiiveyances are within this datute. iaH.4. 16. 

And here it appcareth, that the ancient law did ever favoor him I ?*^ *"**'• 
that came by title, and put him that right had to his a^ion. ^ ^ ^7«* 

If the father had made a feoffment for the maintenance and 33 H* 6- 14* 
liTcHhood of his wife, preferment of his daughters, or of his ^^ *** ^^ 
yoanger fbns, or for the payment of his debts^ and after had in-* ^ ^i';, ^^^ 
feoffi^ his heire apparent, this was holden no collufion; for every so Elis. 36f« 
man by the law of^^God and nature, ought to provide for his wi^ 19 Eiis. 176* 
ttd children, and he is worfe then an infidcll tliat doth not pro-i 5 J*«» '5*« 
Vide for his family: and by the law of God and of nations debts sirc^. Cur- 

2;bt to be paid : Nemini quicquam dc^eatit, ntfi quod invicem font ci&« 

* Novft by the faid datutes of 32 and 34 H^ 8. where the tenant * S«« Sir Geo. 
hykxughts fmrricc doth infeoffe others to any of ihcfe three in- ^^f^^^J^ 
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tents, oz/jB. for the livelihood of his wife, preferment of hb chiU 

dren, or payment of his debts, the heir (hai be in ward for his 

body, and for the third part of his lands fo conveyed, whereby the 

common law was changed in that behalfe. 

»7 H. %, TO. Of lands holden by knights fervice devifeable by cuftome, nO 

4 H. 7. c. 10. colluiion could have been averred upon a devife by wOl ; the fame 

law, . if ceftuy qu^ u/e had devifed the ufe by will ; but now that is 

altered by the ftatute of 34 H. 8. c. $. ^ 

39 ^^ 3* 33* 34* (8) Breve baheat de bujufmodi cuftodia reddendUL^ This writ is 

a writ of right of ward, and when the lord hath recovered the 

wardihip againil the feoffee, the freehold and inheritance is lefc 

4IB.4 iard.119. in the feoffee, and not redored to the heirc, and therefore if the 

32Ej3. ibid. 33. gardein commit wade, the fame is difpunifhable, for the feoffee 

"n/-f^*,^^ ' cannot have an aflion of wafle againft the gardcin in this cafe. 

F.N.B. 143. k. And the lord upon this flatute could not feife me body of the heire« 

or have a ravifhment of ward, before he had recovered the land 

34 H. S. c. $• in a writ of right of ward, for therein ought tne collufion be firft 

ver^t finein. tryed, becaufe unlefl'e that were found according to this ftatute^ 

13 El. e. 5. i^tx^ is no caufe of wardihip by this aft. 

IS E. ». €• ». (9) Et per tefles in cartitJ] Note, the deed is not here denyed» 

«-P*" '»***• and yet proces to be awarded againil the witneffes. For this fee 
*^ '• the firft part of the Inftitutes. Fide poftea, cap. 14. 

( 10} Adjudiceniur feojfatis damnafua et mifa Jua^ This is the 
£rft flatute that gave the defendant damages and cofb if it were 
found for him, and the lord to be grievouily amercied, and many 
other flatutcs have followed this example : and where thb flatute 
faith (malitio/e) implacitaverint^ if the matter be fained, and with-* 
out jttff ground, the law implyeth malice in this cafe. 

( I X ) Fingentei cafum iftum maxim} uhi feoffamenta legitima et bona 
feUiafuer*,'^ There is no greater injuilice, then when under co- 
lour oi julhce injury is done* 
%tfMlg* Multi litigant inforo, non ut aliquid iucrentttr, fed ut *uexent alios, 

Therefoie juflly did this aft, which gave an^aftion in a new cafe« 
give dammages and cofls to the defendant, if he were ttialiciouflf 
vexed thereby* without good canfe* 
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TN placito f)efd cofnmUni de cujioditt T N a plea of communi cuftodi% if thtf 

{\)^ftad magnam diftriffionem non deforceors come not at the great 

vemrint deforciatores (3)1 tunc bis vel diflrefs, then the faid writ fhall be re- 

ier iuretur breve pretdi£lutn ad ter^- newod twice or thrice, at fuch terms 

minos qui bus fieri p9terit^ infra medie-^ as it may be xlone within the half 

tat em anni Jequentisy ita ouod Jingulis year following, fo that every time the 

vlcibus legaf breve in pteno comitatu writ fhall be read in the open county 

jiifi al' ubi prius inventus fuerit defor^ (if the deforceor be not found before; 

ciator. ' Et ibi public} denuncietur^ ut and diere openly be proclaimed, that 

ViHtat ad diem fibi prafixum* ^od he mav come at the day limited: fo 

ft ipfe extunc fe Jubtraxerit^ ita atnd that ^ heabfent himfelf then, and 

infra medietatem anni pradiSl* riffon" come not to anfwer within the faid 

furus mn venerity nee vscteofHit turn half yesu-, nor the (heriff cannot gec 

invinin nis 
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irtvenirepoffk (^)^ per quod corpus fuum his body, to have it before our juC- 

habere non poffit (4), coram jufltciariis tices to anfwer according to the law and 

(6), ad refpondendum fecundum hgem cuftom of the realm, then as a rebel, 

it confuitudinem regniy tunc (tanquam andfuch a one as .will not be juftiiied, 

TibetUsy et ft jujiiciari non permittens) be (hall leefe the feifin of his Mrard; 

mmttat feifinam bujufmodi cuftodiig {%)^ faving to him his a£Uon at another 

jahaj&i alias ai^ione fua^ Ji forte jus time, if he iiave any light to the (ame» 

babeat ad tandem. In caftbus autem But in fuck cafes, where the ward* 

fdn cuftodite pertinent ad cuftodes (7), fbips belong to the guardians of wards 



hareduminfraatatem exijientium ver- being within age, and Where the guar- 

fus cuftodes iif petatur cuftodia quae di^is demand a wardfhip which be* 

accidit haeredibus illis tanquam perti^ longeth to the heir, or as appertain* 

mns ad eorum b^reditates: et non ing to th^ir inheritance, fuch heirs 

amittant bujufmodi haredes infra ata- within age (ball not leefe their inhe« 

tern exijientesj bareditatemjuam per ritapce by the negligence or rebellion 

negfigentiam-i vel rebellionem fuorum of their guardians, as in the cafe 

ct^odwnj Jiiiut in cafu pradiiio^ fed afore rehearfed; but let the common 

currat lex communis eodem modo qua law run m like manner as it badi been 

frius currere confuevit. accuftomed to do, ' 

(13 £d. I. ftac f, c. 35. 12 Car. 9. c 24*) 

(i) In plactto communi de cu/fodHs*^ In the common plea of ^o'E,%, xo; 
ward, that is^ in a writ of right of ward, or in an eje3ment de ^J" 3- 33« 
^ard, aH.4. I. 

lo the ^chapter going before, remedy was given to the lord for 
wardfhip, where there was none due to him by the common law : 
in this chapter more fpeedy reiiedy is given to the lord, as well 
when the lord hath right by the cominOn law, as by the next pre* 
cedent chapter. 

Before the making of this ftatute, the proces in the writ of 9 E« 4- S^* 
ward was fummons, attachment, and diftreife infinite, and the (he- '* E. 3. 
riffc would many times returne fmall iffiies, and fo the lord was "*** "*• *®* 
greatly delayed, and if the heire came to full age, hanging the 
writ, the writ abated, which was mifchievous. 

Now this ftatute provideth, that if the defbrceours come not at 9 E. 3. 1$. 
the grande diflreife, that after the returne thereof a diitrefTe with 3."* *' ♦J; 
proclamation fhall be made in the county by fixe moneths, and if ciam .V'^o E*t 
bee appeare not, judgement ihall be given againil him^ faving to 1(3.14 E.3.Prod! 
him his right at another time, fi inde loqid voluerit : Weftminfl. 2. S« t6 £. 3. 
cap. 35. prefcribeth but three moneths. «««> U*- 

In a refqmmons of gard upon the fbtute of W. 2. a proclama- * **• ^ '• 
tion fhall be awarded upon this ftatute, for it is in equall mifchiefe, 5® g*3- ^ 
but in a ravifhment * of gard, no proclamation fhall be awarded, " £ ^' 
for that action is formed, and given by the fbtute of W. 2. cap. 35. Proclam'. 7. 
which was but trefpafTe at the common law. ♦[114] 

^2) Amittet ftijinam bujufmodi cttjiodia,^ If the defendant in a 7E. 3.22. 5E.3, 
wnt of ward make default at the returne of the diflreffe with a' Damages 115. 
proclamation, judgement fhall be given for the plaintife againfl 13E. 3. Judge- 
jhe deforceour to recover the ward and damages, and have a writ ^£.1^ * 
|o enquire of the damages; and yet thisad^ faith, that he ihall lofe Damag^ 5. 
the feifin of cuflody, and fpeaketh not of damages, but in this 24 E. 33. 
adiqn ti^e plaintife fhould recover damages at the common law. 4 E* 3* ^^ 

K 3 Itt 
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J7 B. 3. 70. |n a writ of ward againfl two, at the grand dlftrefTe one of 

!* E J Pro- ^^^"* appeared, and the other made default, the plaintife p. ayed 

c&nj! 5. U 10. * dlitrerie with a proclamation, and it was denied, for the body is 

not feverable, and therefore the plaintife cannot have judgement 

to recover the moity of the body, otherwife it is of the land, for 

that is feverable. 

(3) NoM 'venerint deforciatores.'] If in a writ of ward, the de- 
fendant vouch, no proclamation fhall be awarded againft the 

$9E.j. 38. yquchee for two caufes. i. The ftatute extendeth bnely to the 
13 £. 3. fuite of the plaintife, and this is the fu^te of tne defendant againfl 

f rocUTi. 9. ^ ^Yit vouchee. ^. The ftatute provideth that proclamation fhall 
J3 •?•* • 9* be awarded i^^pil the d^iorceors, and the YP"chcc is not dcr 
fprccor. 

(4) ^uod corpus fuum habere non pofflt,] Thi^ is to bp under- 
ftooa, that there is no default in the iheiiife in recburning of good 
ifl'ues, fo as by that meanes he might have his body to appeare, for 
the iherifFe cannot arreft him. 

1^ E. J. 70, 7r. (5) Nee ^icecomes eum imnfenire nen poterit ] "This muft be on- 
dertlood of the IherifFe in that county, wnere the originall it 
brought, for no other (beriffe in another county upon a teftatum^ 
l^c, 5iz\\ make proQlamation, but there prpcciie lie^h, 95 it was af 
the common law, 

3E.3,ProcLi7. (g) Ccram ju/Oct^inU] This is before the juftices of the 
court of common pieas, and that court being particularly namedj» 
this ad extended not to juftices in eyre, as it is iaid in our books. 

(7) Itt caJUjus uhi cvjiodia pertinent ad cuJiodes,'\ If one demand 
a ward againfl me, wnich J ciaime by caufe of ward, he fhall not 
have procefTe upon this flatute, left by negligence or coilufion of 
the gardien, the he ire within age may be prejudiced, but thereia 
the prpcefte fhall be at the commpn law^ 



• [115] CAP. Vllt, 

TL L lauiem qui pro iterata dijfei/ina 'TT HEY which be taken and im» 

,^ ( I ) captifuerint et deienitj non de^ prifoned for redifTeifin, (ball not 

Uberentur fme fpeciali pracepto dGmini be delivered without fpecia] com-* 

regis^ et hoc per finem cum domino rege mandment of our lord the king;, and 

iniefaciend^ pro huju/modi tranfgrTf^ (hall make fine with our lord the kin] 



Jionefua. Et Ji compertum fuerit (2 ) for their trefpafs. And if it be founds 

quoavicecomes aliter eos deliberaverit^ that the fherifFdelivereth any contrary 

propter hoc graviter^amerctetur^etni' to this ordinance,'4TC-fliall be griev- 

hilominus tlli qui per vicecomitem fine oufly amerced therefore ; and nevcr^ 

pracepto domini regisyfie deliberantur^ thelefs, they which are fo dcliverc4 

profiia tranfgreffione gruviter punian- by the (herifF without the king's com- 

tur. Merton cap. 3, Weftminft. 2. mandment, (hall be grievoufly pu- 

cap. 26. niQied for their trefpafs. 

(1 H. 8. f. X. Rtftl ,0. 54$. V.H. B. io3. F. N. B. 18S9 iSo. 19 H. 3. c 3. Regift. »o^ 
S3 Ba. z. ftit I. c 26.) 

X The 
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The ftatutc of Merton, cap. 3. as hath been faid, gave the re* Mttton,cap. 3. 
difieifin,and poft diffcifm, the words of whkh ftati\te being, /« prr- ^**'^' ^°^' 
Jiea domini regis detineantttr, quou/que per dominum regem, vel aliqno c ' t P' ^' 
aho modo dtlihenntur^ Upon theie words, iitl aliquo alio modo dtlwe" 
rentur; they were delivered by the common writ de homine replf- Braaon.lib. s» 
giojido, for the liberty of a free-man is fo much favoured in law, fo, 154. 
as there is ever a bcnigne interpretation made for the benefit F.N. B. 66. 
thereof. Now this ftatute doth enadl that they (hall not be de- Dicr 36. H. «, 
livered fine fpeciali pr^ecepto domini regis ^ that is, by the kings ^o» ^*- 
writ reciting the fpeciali matter, and for a fine with the king 18 H. 8. i. 
therefore to be made. And he that is attainted in a redifleilin» 
and in prifon, this fine that this aft fpeaketh of, as fome have 18 H. 8. ubi fu^ 
faid, ought to be aflcired in the chancery, to which end he mull P'** 
have a certiorari to remove the record thith<?r, and out of the 
chancery to have his writ to dlfcharge him : for fine jpeciali pra^ 
eepto domini regis, is intendable by writ (fay they) in the 
chancery. ' 

And therefore if one be attainted in a rediifeifin, and is at largOi 
the party may have a certiorari to remove the record intp the 
court of common pleas, and by capias out of that court he may 
be taken ; and fome doe hold, that this court cannot 9iSkS[^ the 
fine, nor make the fpedall writ. 

But certain it is, if a man be attainted before the (heriiTe in a 
redifieiiin, and taken in execution, becaufe he cannot be delivered 
by this a^ without a fpeciali commandement of the king, he may 
fue a certiorari to remove the record before the king in his bench, 
in which court after he hath made fine, he is thereupon to have a 
writ for his delivery, reciting the fpeciali matter, which is the fpe- 
eiall commandement that this a£t fpeaketh of, whioh appeareth Regift.F.K.B. 
in the Regiiler, and F, N. B. 190- f. ft 94^ k, 

( 1 ) Pro iterata difieifina,'] This doth extend as well to the poft 
diifei^n, as redi/Teifin. 

(2) Et fi compertum fuerity &c.] That is, by way of indiftment 
jind con virion of the fheriiFe, and fo it is of the party, that pro- 
cureth himfelfe to bee delivered in that manner alw : but no aftio^- 
%Vi be grounded upon this aft. 



CAP. IX. 

T^B pals [i) verofactendU ad cu^ pOR doing fuits unto courts of 

riam magnaium, vel ad curiam great lords, or of meaner perfons, 

alUrum dominorum ipfarum curiarum<i from henceforth this order fliall be 

de cater fie obfervandum ejly quod obferved, that none that is infeofFed by 

nttUus qui per chart am feoffatui ejl^ difr . deed, from henceforth ftall be diftrain- 

tringatur dec^ero adhujufinodip^iam ed to do fuch fuit to the court of his 

faciendam ad curiam domini Jui^ nifi lord, without he be fpecially boiind 

per formam feofFamenti fai Jpecialiter thereto by the form of his deed: thefe 

teneatur ad fe^lam illam faciendam only except, whofc anceftors, or they 

(2). His autem exceptis quorum an^ themfelvcs, have ufed to do fuch 

tecejfore^y velipfimenty buju/modi/eSfam fuit before the firft voyage of the iai4 

fy^^^e gonpitv f runt ante frimamtrcns^ king Henry into Britain, fithencc 
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fntati^nrmpradiHi domixi regis Hin* 
rici in Bntanniam (3), a Umfore cu'^ 
jus transfretationis elafji funt xxxix. 
anni et medietas unius anni ad tempus 
quo hujufmodi eotiftitutiones fuerunt 
' jftatuta. Similiter nullus feoffiatus a 
tempore conquejius fine chT^mvel alt quo - 
alio dtttiquo feoffamento dijiringatur 
ad hujujmodt jeSlam Jaciendam\ nifi 
ipfemet^ vel antece£ores fui eamfacere 
confueverunt ante primam transfreta^ 
tionem pr^diSfam (4) ; qui autem per 
ehartampro certo fervitio {s)y^eluti 
pro lilero fervitio tot folidorum annu" 
atim pro omfti Jervitio folvend^ feoffati 
funt^ ad hujufmodi fe£i am vel adatiud, 
contra for mam feoffamenti Jui^ de cate- 
ro non tencantur, Etfi hareditas ali- 
qua (6), dt! qua tan turn unica feSia 
debeatur^ ad plures ha'redes participes 
ejufdem ha^editatis dcvolvatur^ ilU 
vero qui habet enitiam partem (7) 
bareditatis illiusj unicam faciei fell am 
profe et participibus fuis'i et alii parti-- 
cipesfui pro fartione fua^ contribuant 
adfedam illamfaciendam* Etfipluns 
fe(yffati fuerint de hareditate aliqua^ 
ie qua tamen unica fe^ a debeatur^ do- 
minus illius feodi unicorn feSfam inde 
habeat {%)^nec fjffit de pradi£fa hare- 
ditate nifi unicam fe£iam exigere^ficut 
frius indt fiiri copfhcvit. Etfi feof^ 
Jati warrantum^ vel medium non ha* 
it ant (9),^i/ijncJe eos acquietare de- 
teat J tunc omnes illi feoffatly contribu- 
ant pro portionefua adfe^am illampro 
eis faciendam. Si autem contingat, 
quoddomini (10) curiarumtenenteljuos 
contra banc conjiitutontm^ pro hujufr 
fnodijeSfa dijlringant^ tunc ad querimo- 
niam tenentium illorum attachientur 
eorum dominiy quod ad curiam regis ve- 
niant ad brevem diemy inde refponfidrij 
et unicum inde habeant effonium Itfue^ 
rint in regnoj et incontinenter delbe- 
rentur conquer enti averia fua^Jive alia 
di/iriSiioneSy hac occafione fa£la^ et de- 
liberatay remaneant^ donee placitum 
inde inter eos terminetur. Etfi domi- 
ni curiarum^ qui hujufmodi diJlriSiiones 

fecerinty 



which nine and thirty ytm and aq 
half are pafTed, iinto the time that thefe 
flatuses were enaded. Likewife from 
(lenceforth none that is infeoiFed with- 
out deed, . from Ae time of the con- 
queft, or any other ancient feoff- 
ment, (hall be diftrained to do fuch 
fuits, unlefs that he' or his anceftors 
ufed to do it before the laid voyage. 
And they that are infeoffed t>y deea 
to do a certain fen^ice, as, for jeryice 
of fo many (hillings by year, tp ^ ac- 

auitted of all fervice, from henceforth 
lall not be boundcn to fuch fuit$,'or 
other like contrary unto the ferm of 
their feqfiment. And if any inheri- 
tance, whereof but one fiiit i^ due^ 
defcend unto many heirs, as untq 
parceners, whofo hath the elddl 
part of the inheritance, fhal^ dq 
that one fuit for himfelf and his 
fellows, and the other coheirs (hall 
be contributaries, according to their 
portion, for doii^ fuch fuit. And if 
many feoffees be feifcd of an inheri- 
tance, whereof but one fuit is due> 
the lord of the fee (ball have but that 
one fuit; and (hall not exa6t of^ the 
faid inheritance, but that one fuit, as 
hath been ufed to be done beforeJ 
And if thofe feofFees have no warrant 
or mean which ought to acquit Hicmy 
then all the feoffees, according to their 
portion, (hall be contributaries for 
doing the fuit for them. And if it 
chance that the lords of the fee do 
diftrain their tenants for fuch fuits, 
contrary to this ad, then, at the com- 
plaint of the. tenants, the lords (hall be ' 
attached to appear in the king's court 
at a (hort day, to make anfwer there- 
to, and (hull have but one eflbin 
therein, if they be within the realm; 
and immediately the beafts, or other 
diftreiTes taken by this ocaJion,(haU 
be delivered to the plaintiff, and fo 
(hall remain, until the -plea betwixt 
them be determined. And if die 
lords of the courts which took di(^ 
treffes, come not at the day that they 

were 
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fteerintj ad dienf^ ifd ^um attacbtati 
fiurint^ nonvefierintyvel diem per effo^ 
nium Jihi datum wm obfervaverint^ 
tunc mandeiur vicecomiiiy quod eos ad 
edium diem venire faciaty ad quern 
diemji non venerintj tunc mandetur 
picecomitiy quod dtftringat eos per omnia 
fatalia^ qua habent in bi^liva fua^ ita 
Quad vicetomes reipondeat domino regi 
4i exitibus di^i h\/^redisy et quodhabeat 
£orp9r^ eorum ad certum diemjibi 
pnefigindum * coram jufiitiarits* Ita 
fttodTji ad diem ilium non venerint^ eat ' 
fori conquerens indejine die, et averia 
Jucyfive alia diflriSUones bac occaji ne 
faffay deliberata remaneanty donee ipfi 
'dominife^amillam recuperaverint (11) 
per conftd-rationem curia regis, et cef- 
jent interim bujufn^di diftri£iioneSyJaivo 
'dominis curiarumjurefuo defeats illis 
recuperandis in/ormajurisycum inde 
bqui voluerint* 

Et cu^ domim curiarum indevene^ 
fjnt refponfuri conquerentibus de bujuf- 
modi diJiriSiionibuSy et fupe^ boc con^- 
firuantury tunc per confiderationem 
furia domini re^is recuperent verfus 
iffos conquer entes dampna fua quajuf- 
tmuerunt occajione diJiri£Iionis pra* 
4i^a. Simili autem modo ft tenentesy 
poft banc conftitutionemy fubtrabunt 
'(12) dominis [feodorum] je£tas quas 
facere [debeant] et quas ante tempus 
pradiSfum transfretationisy et ha£ienus 
facere co fueverunty tunc per eandem 
juftitianiy et celeritatem quo ad dies 
'prajlgend'y et diflriSfiones adjudicand*y 
fonfequantur domini curiarum jujiitiam 
defeiiis illis perquirendisy una cum 
dampnis fuis quemadmodum tenentes 
dampna fua recup. rarent, Et bocfci- 
licet de dampnis recitperandisy intelliga^ 
iur defubtra£lionibusftbifa£fTSy etnon 
de fubtra^imibus fastis pradectffo" 
ribui liiis. Veruntamen domini curia'- 
rum verfus tenentes fuosfeijinam de bu" 
juJmodije£fis recuperare non poferunt 
per defabamyficut prius fieri cpnfuevit. 
De fe&ii autem qua ante tempus fu-- 
pradidlum Jubtra^a fuerunty currat 

lex 



were attachecf) or do not keep tbe 
day given to them by eflfein, then the 
fberifF (hall be commanded to caufe 
them to come at another day; at 
which day, if they come not, then he 
(hall be comifianded to diftrain them 
by all their goods and Chatties that 
the^ have in the (hire, fo that the (he-> 
rift (hall anfwer to the king-of the 
i(rues of the (aid inheritance; and that 
he have their bodies before our juf* 
tices at a certain day limited. Sa 
that if they come not at that day, the 
party plaintiff (hall go without day^ 
and his beafts, or other diftre(res taken 
by that colour, (hall remain delivered^ 
until the fame lords have recovered 
the fame fuit by award of the king's 
court; and in the mean time fuch 
diftre(res (hall ceafe, faving to the 
lords of the court their right to recover 
thofe fuits in form of law, when the/ 
will fue therefore. 

And when the lords of the courts 
come in to anfwer the plaintiffs of fuch 
trefpaffes, and be convi^ thereupon; 
then, by award of the king's courts 
the plaintiffs (hall recover againft 
them the damages that they have fu- 
talned by occafion of the iaid djftrefs. 
Likewife if the tenants, after this 
2£ky withdraw from their lord fuch 
fuits as diey were wont to do, and 
which they did before tile time of the 
faid voyage, and hitherto ufed to 
do; then by like fpeedinels of juftice^ 
as be to limiting of days, and awarding 
of diftredes, the lords of the court 
(hall obtain juftice to recover their 
fuits, with their damages, in like man- 
ner as the tenants (hould recover 
theirs:, and this recovering of da- 
mages muft be underftood of with- 
drawing from themfelves, and not of 
withdrawing; from their anceftors. 
Nevertheleft, the lords of the court 
(ball not recover feiiin of fuch fuits 
againft their tenants by default, as the/t 
were wont to do. And touching 
fuits withdrawn before the tipie afore- 
mentioned, 
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lex eommunis (i3)j/cut prius curren mentioned, let the common law run at 
C9nfucviU it was wont before time. 

Regift. 176. F. N. B. 159. 45 E. 3. 23. (6 Rep. x. Stat. Hibernise. 14 H. 3. par. 7. Parli<« 
don I. Fiu. Avowry^ 15. 42. 48. 51. 60. 66. 6S. 89. 99. Fits. Avowry, S6. 91.) 

1^118 chapter hath nine branches. The firft is,. 

Rcgift. 176. (l) Defeats.] This is underflood of fuit fervice to courts 

F.N.B. 1 59. - baron, hundreds, and the like, and not to fuit reall in reipe^ of 

4S ^ %' *$• refiauce, nor to fuit to the mill, for the words be, iie feais fac* ad 

cuKtamt l^c\ 

(2) Nullus qui per cartam fioffatus efi^ diftringatur di aeitro ad 

hujufmpdi fi^am faciendam id curiam domini Jut mfi per formam 

feoffamenti/ui JpeciaUter teneatur odfiQam illam faciendam,] There 

aya2.cait*c. 10. is another claufe in this chapter concerning this matter, ^ui autem 

per cartam pro certo fernjitio^ <veluti pro libera firvitio t$t foUdor^ an^ 

nuatim pro omni /er<vitio fohvind* fecffati funt ad bujufmodi fedam^ 

iftl ad aliudy contra formam feoffamenti fuit de catero non tentantur, 

)7. 1. ace* fur At the common, law, before the making of this ftatute, if the 

\e ftat. 23» 24- lord had made a feoffment by deed, and re^rved certaine fervices» 

4£.3.avow.io2. ^^ fy^ example, fealtie, and 2 s. rent, or 2 8. rent generally, which 

^^*3*.''^,'X ^^^ implyed fealtie; in this cafe if the lord had diftreincd for 

^1 E. 3. 18. b. homage, or fuit, or any other rent or fervice, then was referred 

29 £. 3. avow, in the deed, not onely the tenant and his heires, but his % affignes 
:i22. 28 a(r. 33. ^fo, or any other tenant of the land might have rebutted the 
3>E^3.arow.ix4. ^qj^^ his heires, or affignes, by the deed, and this doth hold bc^ 
^o H. % 7! tweene partie and partie, privie and privie, privie and eftrangerji 
10 H. 7. II. and eftranger and eftranger. * But this a6t give^h the tenant or 
Dier25 H.8.5X. his heires a more fpeedy remedy, for hereby is given to the tenant 
P.N.B. '^V^ againft the lord and his heires a writ of contra formam feoffamenti^ 

t [ 1^0 J wherein fix things are worthy of obiervation. 

• Fleu, lib. 3. J ^ When any aft doth prohibit any wrong or vexation, though 

F.NJ3.#2 163. "^ a£Hon be particularly named in the a6t, yet the party grieved 

' ' ' ^ ' ihall have an aftion grounded upon this ftatute, which in this cafe 

is a prohibition to the lord or his bailiifes, and reciteth this aft^ 

Kes>ft« the forme whereof you may reade in the Regifter, and P. N. B. 

r.N.B. 163. b. jfo^ where it may be objefted, that in Mich. 16 H. 3. rc- 

i6 H.J. avow, ported by F. /i>, a'VflqvnV, 243, that upon a confirmation a writ 

H3* of contra format^ feoffat^fnti doth Ue, and by that l^ook it (hould 

fipeme, that a writ of contra formam feoffaminti did lie at the com-* 

mon Uw before this ftatu^e, which was made in 52 H. 3. To 

this it b anfwered> that the faid cafe is mif-printecf, for where \\ 

F N*R^ ^ . is Mich. 16 H. 3. it (hould be 56 H. 3. when the cafe was fo re- 

F.N.B.te3«b. folved, and in which terme, v/k. the 16 day of Novcmb. Hen. 3. 

died, {o as that opinion was after our ftat«te : and that the writ 

was given by this ilatute, the writ (as hath been faid) doth recite 

^^•4»^f* it. And where in this claufe the ftatute faith (diftringatur) M 

1* • 7« >S- xh\s chapter is to be underftood of fuit fervice, becaufe for fuit 

reall no diftrefle can be taken, but for the amerciament in default 

(hereof, 

46 H. 3. airaw. ^ Where the ftatute faith, contra formam feoffamenti, yet if thci 

ibi2l 100. ' ^* ^^""^ confirmc the eftate of the tenant to bold by ccrteine fervicesn 

30 E. 3. 13. I^POJ* this confirmation he fhall have a contra fqrn^am feoff^t^m^nti^ 
^7 £. 3. 9». Ibr that it ^ within one aa4 the f^me r|?afQp^ 

I' ^** 
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3. Pro certo ftr^itio. Upon thefc words if one give land in 
frankalmoigne, or in frank-mariage, he cannot have a writ of 
tontra/ormam feoffamtntu becaufe there is no certain© fervice con- 
tained in che feoitment or gift, and therefore OQt of tiiis ad^ but hs 
may rebut. 

4. If the lord dift eine either for fiiite, or for any other (ervice, 
or rent not contained in the deed, tb^ tenant fhall have this writ 
pf contra formam ftoffdmenti^ for the words of ibis ad be, ad hu* 
jufmoM feQam^ 'vel ad aliudf ^c, 

(• The ft.itute faith, cpntr^ /orptam/eoffamen^i ; hereupon expo- 
^tion hath beei) made, that this wiit lyeth onely betweene privies, 
^/s. by the tenant and his hcires, againft the lord and his heires, for 
they be included in privitie of the feo^menty but fo are QOt the 
liilignes on either iide. 

* If the feoffment be withoi|t deed, the feo^ee is driven to 
)ns writ of Ne inju/te <vexej. 

(3) Hits auiem excepsis quorum antecejfons *vel ipji hujufmodl fiSam 
facert confue^eruut ante primam transfretatioifem pradtiii ((omtnt regis 

flevrici in Bri/anffiam, ^c. The l^w doth ever favour poflTeflioi^ 
as an argument of right, and doth incline rather to long poflef- 
iBon without (hewing any deed, then to an ancient 4e' d without 
poffeflion ; and therefore this ad doth except long polTeffion : but 
in refpjcd of the great troubles that did arife in this realm after 
the cancellation, which H. 3. made of the charters of Magnet 
Chorus, and Cbarta de For^fta in the 1 1 yeare of his rai^ne, diif 
ad doth give reliefe againft any fetfin lince his firil going over 
into Britaine, which was in the 14 yeare of his raigne, but thd 
feifin before that time, wheo the times were regi^ar and peaceably 
this ad doth ej^cept. , 

How, and in. whf^t manner feiiin^ by incroachments Ihall be 
avoided* you mav jreade \n Beyills cafe, in Bucl^nalh cafe» u$s /is- 
fra, and in the nril part of the Inftitutes, fed. 

(4) Similiter nullus feoffatus a tempore conqueftiu Jim carta 'Q4I ali^ 
quo alio antiquo feoffamento diftriugatwr a4 hujufinodi JeBam fyciend^t 
nifi ipftmet feu antecejfores fid earn facere conJue*veruHt ante primanf 
transfretaiionem pradidam'\ Here he beginneth with feotfmenta 
without deed; in the next branch with feoSmei^ts t^y deed, wherein 
is to be obferved the great antiquity of feoffments by 4ted or 
without deed of ancient time before the conqueft. 

Secondly, the reafon in thofe troublefome times, fince the firil 
going over of the king (as hath been faid) is not allowed of, but 
a feiuo is required be^re tha; time, when times were regular an4 
peaceable, 

(5) ^H^ autem per eartam pro cerfo Jervitio, &c.] TTiis btt|nch 
is repeated before, and coppled with the f^rft, being both to one 
fffcd. 

(6) J^f^ butreditas ali^ua. Sec] For partner?, fee the firft 
part of the Inflitutes, fed. 241, & le Cudumier deNorm. cap* 30^ 
(ol, 46. tenure per parage, i. per coparcenarie, & cap. 36. fo, 55. 

(7) Ilk qui babet enitiam partem,] This is to be underltood 
after ps^'tition, for before that the eldeft hath not enipatp p^tem^ 
and therefore before partition this ad extends not to it, and before 
partition there can be no contribution, s^s her^raft^r ihall be faid, 
{>ut in the kings pfe all the cooarceners ihall doe fuit as well after 
fartiuOQ as beforei and fo ihall their fevcraU feoffees, for this ad 
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extendeth not to the king> for the words be, ml curiam magna* 

If the Adeft after partition will not doe the fait, in the cafe of 
a common perfon the lord may diftreine the other parceners, as 
well as the eldefl for the fuit, and the other parceners may have 
upon this a6l a writ againft the eldeft to compel! her to do the 
fuit, and if the eldeft doth the fuit, and the refidue rcfufe to con- 
tribute to her charge, (he fhal have upon this adl a writ De contri^ 
butione facunda to compell them to contribute. 

^ hahet e/titiam.] And yet this ad extendeth to the feof- 
fee of him tnat hath emtiam partem^ and fo it is of the tenant 
by the cartefie. - 

Note, a woman may be a free fuiter to the courts of the lord, 
but though it be geneAiIly faid, that the fttc futters be judges in 
thefe courts, it is intended of men, and not of women. 

(8) Et fi f lures feoffati fuerint ds bartditatt alt qua dt qua umcm 
fi&a deheaiwr^ dominus unicorn fi^am habeat,] This is to be under-. 

ftood, either when the tenant holdeth by fuit, and enfeoflFeth others 
feverally, one of one part, and another of another part, &c. in 
certaine; there the lord (hall have but one fuit, and he that doth 
the iuit fhall have a- writ dg coutrihiai9fte facieuda againfl the 
others: or where the tenant that holdeth by one fuit infeoflfeth 
many jointly, they (hall make but one fuit; as they ihall deliver 
bat one hawlce, \>r other intire fervice ; and if one of them doth 
the fuit, he (hall not have a writ dg contributione faciemla by this 
ad, for when the poiTefiion is individed, and intire, there can be 
no contribution ; but if one of the joynt feoffees make a feoffment 
in fee, the feoffee (hall doe a feverall fuit, and the reft of the jojrni 
feoffees (hall doe but one. And if one of the feverall feoffees 
doth the fuit, if the other feoffees be diftratned for the fuit, they 
ihall have a writ againft the lord to difcharge them of the fuit« 
wherein it is to be noted (as before hath beene obferved)* what ac-» 
tions are grounded upon this an;! other the like ftatutes, though 
no mention be made of th«m in the ads, all which appeare in the 
Rcgifter. 

If parcell of the land holden by fuit come to the hands of the 
lord, all the fuit is gone, for he neith«;r can receive, nor mal^ 
contribution. 

(9) ^* fi fi^ff^* il^i tnarrantumt tnl medium non habeattf,^ That 
is to fay, if thev have neither one to warrant by fpeciall grauntji 
nor any raefne oy tenure which ought to acquit them, time omnit 
illi feoffati pro portione fua coniribuant^ ^r. This daufe is to be 
underitood of feverall tenants, as hath been faid before : and no 
provi(ion b made by this ad concerning contribution, where the 
parties are provided for by grannt or tenure. 

(xo) Si autem ewtingat quod domiui^ &c.] Here is a remedy 
given to the tenant againft the lord, if he diftraine contrary to 
this ftatute. 

(11) Donee domm feffamfuam recuperaverint, &c.] Nota, the fuit 
that is paft cannot be recovered, but damages for the fame. 

(12) Simili autem modo fi tenentes poft banc eenflitutioneM/uhra'" 
hant, &c.] Here is remedy given to the lord againft his tenant 
that (hall withdraw his fuit. 

(13) Cwrrat lex communis,'] See before, cap. 7. 
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CAP. X. ^ 

jr\ E tournls f>Ue€^ ( i ) provlfum ijl^ p O R the turns of flierifFs, it Is pro* 

quod neceffi non habtant (2) ibt vided, that archbiihops, biihops, 

Venire archieptfcopi^ epifcofi^ abbateSj abbots, priors, earls, barons, nor an^ 

prioreSj comites^ bannesy nee aliqui viri religious men or women, fball not 

religiofi {'^\fiH mulUreSj^nifi iorum need to come thither, except their 

prafentia ob aliquam caufam fpecialiter appearance be efpecially required 

exigatur fed Uneaturtournus^ficut tern- thereat for fome other caufe; but thcr 

pribusfnedeceffirumdomini regis tene- turn (hall be kept as it hath been 

ri con/uevit (4). Et qui in [diver/is] ufcd in the times of the king's noble 

iuTui* habeant tenementa^ non habeant progenitors. And they that have 

neceffi ad buju/modi tournos (b) venirey hundreds of their own to be kept, 

nifiin balivis (7) ubifuerint cdnver^ fliall not be bound to appear at any 

Jantes (5). Et teneafitur tournife' fuch turns, but in the bailiwicks, where 

cunJumformdm Magna Charta^ etfi» they be dwelling. And the turns 

tut temporibus regum Ricbardi et jo- Ihall be kept after the form of the 

bannis teneri con/ueverunt. V ide great charter, and as they were ufed 

Mag. Char. cap. 35* m the times of king Richard and king 

John. 

(Regift. I74» »75-) 

l^e futrmii nncecMittie provifum eft quod neceffi non bahent ibi 'venire Mirror, cap. t« 
leurchiepi/ccpif epi/cepi^ abbateSi prioresy comites, baronesy nee aliqui *viri | ij* u 
religiofiy/eu mulieres, nifi eorum prarjentia ob aliquam cau/am fpecialiter jviag ciruc ic 
txigatur,"] &Jiicca.i8.*iJ. 

This is the firft branch of this chapter. 

Before the making of this ftatute, the (herifFe in his toame, and 8 H. 4. 15. 
the lords of leets did ufe to amerce archbifhops, priors, earles, ^^ H. 7. x5f 
barons, religious men, and women, if they came not to the tournes^ 
^r to die leets of others, becaufe for fuite reall no diftreQe can be 
taken, bat for the amerciaments for default of fuit, which this 
af^ doth remedy; for now, feeing it is hereby provided that the 
perfons above named ihall not need to come to tournes, Sec there- [ 121 ] 
fore for their not coming they cannot bee amercied. 

Firft, heare what the Mirror faith of this matter : Abufion eft Mirror, cap. 5^. 
de/uffer afcun deins le reabne oufter ^O jours, que il foit del age de xiy, % '• 
mnsy infuis Anglois ou alien, fit ne foit jure al roy per ferement delfealti 
\3 pk^uife, Cf in deceniu\ ahufion eft que ejerks ^ ferns font exempt de 
faire at roy le dit ferement, de fictme U roy prent lour bomago, l3 lour 
fealty pur terre. 

Now this oath is well exprefTed !n Britton, VoiUons nous que tref BrSt ca. 12. fo.^ 
emits ceux de xiy. ans, dejoutb nous facent le ferement que ilxferr*foiall '9' '•'*>• 7- f^* 
is Uiall, ^ que ilz ne ferr' felons ne aux felonies affentants. ^^"'^^ "^^ 

And it is worthy of observation, that by the common law, par- 
fons o£ churches, chat had curam animarwn, the better to performe 
their fandlion, were not compellable to come to tournes, or leets ; 
and if they were diftrained to come thither, they might have a R^^ft,,i5 ,-5. 
Wlit» Cumfecundum confiietudinem regni wftri perfons eecl^aftica, ra^ f.N.B. x6«. 
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//Vff^ ferraram et tenementorum fitorum eeclejtis fuis anmxcrum ad *ve» 
mead, ad litfum franc* pleg' in cur^ nofira^ *vel aiiorum quorumcunqueg 
ffc. Whereby it appeareth that thi- writ is grounded upon the 
tommon law^ being the ^enerali edftome of the realxne ; but othef 
derks (that be no parians of churches with cure) ander which 
iMine sU ecdefiaflicall parfons regular and fecular are contained, 
if they be did rained to come to tourne oi' leet» they (hall have a 
writ reciting this ftatute to be diieharged thereof. Which writ 
begin neth» Cum de comnhtni confilio fro^jifumfit rnuid wri rtUgiofi ntn 
baotant neci/fi njimire adtattrmim *vicecom. iic. 

So likewife wom^n (hall have the like,writ» Cum de communi conJs'» 
lia, fsfc. frQiiiJumJU quod muliirei non hateant ntceffc 'venire ad tour^ 
num^ i^c. 

And it is a rule of law, that whenfoevcr a writ doth recite a 
fia(ute, there the ftatute doth introduce a new law. 

Now albeit the abovefaid perfons be exempted from their per- 
ibnall comming to the tourne and leet, ancf many other perfons 
Bever tooke the faid oath of allegiance, yet are all fubjeds of 
What quality^ profeffion, or fex foever, as firmly bounden to theii' 
allegiance, as if they had taken the oath,' becanfe it is written by 
the finger of the law in tvtry one of their hearts, and the taking 
of the corporall oath, is bat an outward declaration of the 
iame. 

In the chapter next before, provifion was tnadtf for doine of 
fuite fervice, now in this chapter a law is made concerning niite 
reall, by rcafon of reiiancie. 

(1) De tournh hfieeco/n\'] This tourne of the (herllFe is cun'a 
n/icecom* franci plegii (as it hath been faid) and therefore this adl ex- 
tendeth toallleets and views of frankpledge, of all other lords and 
pcffons* 

(2) NeceJ/e non baheant.'] That is, they are not compellable to 
come, but left to thjeir owne liberty, nifi eorum prafentia ob aliquam 
eattfam/pecialiter exigatw; as to be a witnefle or the like. 

(3) Nee aiiqui <viri religiofiJ] ReUgioJi in the proper fen fe are 
taken for thole that be regulars; but ecclefiaflicall perfons, that 
be feculars are alfo within this a6l, and that doth notably appeare 
by a writ in the Regifter, Cum per/ona ecclejiaftka non baheant «if-. 
eeffe 'venire ad tournum vicecom, 'vei ad vifum franc i plegii» Wr. juxtM 

formam pro'vifionis de communi conjilio regni nojlri in confimili cafu pro 
wris religiofis faeia^ l^c» Whereby it appeareth, that ecclefialU- 
call perfons fecular, are in confimili cafu with them that be religiofis 
and confequently within this z,&.. 

(4) $ed teneatur toumus ficut in temporihut pradecefforum domim 
regis teneri confue^ueruntf et teneaniur tourni fecundum formam Magn^ 
Cbarttt et ficut temporihus regis Ricbardi et Jobannis teneri confite^ue'* 
runt,] In this 52 yeare of H. 3. fo lone it was by effluxion of* 
time fince* the raigne of H. 2. mcnttoned in Magna Cbarta, that 
this ad had juil caufe to have reference to the limes of R. i. and ' 
king John. 

(5) £t qui in diverfis bundredis baheant tenemental nan baheani 
neceffe ad bujufmodi tournos 'ventre nifi in bali'vis ubi fuerint conver-" 

fantes,'^ Here bundredum is taken /ro 'vifu franci plegii : fo as tho 
fenfe is, that he which hath tenements in the tourn, and in fome 
Other view of frankpledge of fome other lord, or in divers viow» 
of frankpledge, he (hall act need to come to any other bat where 
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^e is converfant, and hundreds here are named, becanfe iheriffiefl 
(as hath been faid) kept their toumes in every hundred. 
. (6) Ad hiijitfmcdi toHrnos,'\ Here tmtrmu is uken not only for 
the kings view of frankpledge, biit for the views of frankpledge of 
other lords. 

(7) iff halhfisJ] Here baU<va is taken for the tourn or leet 
where he is converfant. 

If a man hath a houfe within two leets, he fhall be taken to be 
converfant where his bed is, for in that part of the houfe he is moft 
converfant, and here converfant fhall be taken for moft con- 
verfant. 

If a man hath a houfe and &mi1y in two hundreds, fo as he is 33 H. 6. Tof. f« 
in law converfant or commorant in both hundreds, yet he (hall i9H«6.foL i.«i 
doe his fnit to the toume or leete where his perfon is commorant. 

Laflly, if any man be grieved in any thing contrary to the pur« Mag.Chartc.35. 
view of this ftatute, he fhall have an adlion grounded upon this & hic« cap. 9. 
ftatute (as often in other cafes hath been obfcrved) for his remedy^ p w' b ^^fi* ^^^ 
^uid relief therein, which a&ions appear in the Regiflen i6x. d! * 
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ipkOVIBVMeft etiam^ quod nee T T iS provided alfo, that froitt hertce- 

• in itinere jufiic% nee in comitat'y forth neither in die circuit of juf- 

in bundreeTy nee in euria baron* de ticers, nor in cdUntiiss, hundreds) and 

esftero eapientur fines ab aiiquibus pro court barons, any fines fhall be taken 

pulcbre placitana' (i), neque \pro eo^ of any man for fair-pleading, nor fa 

fuod non oeeafionentur {2). Etfcien^ that any occafion &ali be. And 

dum efty quod ter ifiam conftitutionem it is to be known, diat by this 

non toUuntur pnes certi {2)'* feu pra^^ a£l fines certain, or loans af&flfed 

ftaiionet arrentata a tempore quo domi* fincc the time that our lord the king 

nus rex prtmum transfretavit in Bri^ fixfk pafTed into Britain, are not taken 

tawtiam ufque nunc, . away. 

W. X. ca. S. X E. 3. cap. S. fi»t %• Brltton, foL 32. Fku, li. %, ca. 60. (x £<1. 3. flat a. c. tt 
3 Ed. X. c. 6. Regift. 179.) ' 

Before the making of this fbitnte, jnftices in eyre, the fuitort 
in the courts of the county, hundred, and court baron did ufe to 
fet fines at their pleafure upon the defendant or plaintife, tenant or 
demandant, and not upon the councell learned for vicious plead- 
ing; and die reafon thereof was, for that it was in delay of juf- 
tice, and fo a contempt to the court, and then he had leave to £ I^S ] 
amend it, and to make it perfe6t, which is called Beaupleder. 
This zdt confifleth upon two branches: by the firft all fines in* 
certain for vicious pleading, and for amendment thereof^ are 
wholly taken away. 

By the fecond, fines certain for vicious pleading, and amendment 
thereof affefled fince the firft going of H. 3. into Britain, which 
was in the 14 yeare of his raigne, are not taken away by this 
fiatute. 

( I } Pro fukbre flacitando.] In truth it was, as hath been faid, 

as 
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Cap. 12; 



AS Well in Ttfyt& of the vicions pleadirigt is of the iaire pleading, 
by wa^ of amendment. 

This extended to pieadingSs and not unto coahts,.and pleint^; 
aeither doth it extend to the kin^s higher courts of juftice^ bat 
to thefe foure here named, for in the higher courts there were faitc 
and good pleading^; whereof the £ngiiAi poet (fpeaking of xhJST 
feijant at law) faith. 

Thereto he could indite aild make a thing; 
There was no Wight could pinch at his wricing, 

(2) Neqsufro to fuod non occaJimehtur,'\ That is, that for thai 
caufe they fhoald not be occafioned or troubled. 

If any man be g^rieved contrary to the purview of this fta<- 
tute, he may have an adion in natuie of a prohibition upon thii 
ftatute. 

(3) ifentolbmtur fines certi.'l And the reafon of this was, foY^ 
that fines certune grew by confent, and therefore this ad tooke 
them not away, for omnis con/enjus to/iit irrorem\ and i have feene^ 
and doe know in divers cotirt baronsj kt. fine ^ ceruiH for btau^ 
fUder paid to this day. 
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J N placito ve^o dotlsi qu9d tUcitur 
^ unde nihil habit (i), ditUur de 
emUro qualMr diis per annum ad 
ihsnusj it tluresfi commodi fieri poteriti 
ita quod habiant quinqui vitfix diiS ad 
mnui pir annum. In ajjyis [autim] 
ultima prafintatiwis^ it in placito 
fuare impedit (%) de ecclifiis vacant!- 
buSy dintur diis de quinden* in quinden* 
(3)> ^^^ ^^ tribus fsptimanis in tres 
Jeptimanasj prout locus fuerit propin^ 
quusy vel remotus. Et in placito quare 
tmpedityfi ad primum diem ad quern 
fummonitus filer it (5)>»d« vemrit (4), 
mc ijjonium mifsrit impeditor^ tunc at- 
tacbtetur ad alium diem^ quo die fi 

. non venerity mc ejfonium mtferit (6), 
diflringiitur per magnam diJiri£iionem 
juperius datam. Etfi tunc non venerit 
per ejus difaltam fcribatur epifiopo illius 
loci quod reclamatio impeditoris ilia vice 

, eenquerenti (8) non ohfijlat {y)yfiilvo 
imped! tori alias jure Juoy cum inde loqui 
voluerit* Eadem lex • de attachiamen- 
tis (9) faciendis in omnibus hrevibus 
ubi atfachiamenta jacent de catero 
(quoad diflri^lonesfaciendas) firnuter 
objervetur: 



1 N a plea b( dower, that \t tailed 
^ unde nihil habct^ from liejiceforth 
four days (hall be given in the year at 
the leau^ and more if conveniently it 
may be, fo that they fluli have five of 
fix da}'s at the^ leaft in the yeai*. In af* 
fifes of darraine prefentment, and in a 
plea of quare impeditj of churches va- 
cant, days (hall be given from fifteenth 
fifteen, or from three weeks to three 
weeks, as the place (hall hap to be 
near, or fiir. And in a plea of quart 
impedit, if the difturber come not at 
the firft day that he is fununoned, nor 
caft no eubin, then he (hall be at- 
tached at another day; at which day 
if he come not, nor caft no efToin, he 
(hall be diftrained by the great diftre& 
above given; and if he come not then, 
by his de&ult a writ (hall go to the 
bifhop of the fame place^ that the claim 
of the difturber for that time (hall not 
be prejudicial to the plaintiff; faving 
to the difturber of his right at another 
time, when he will lue therefore. 
The fame law, as to ^.making of 
attachments, (^ b^m henceforth be 

obferved 
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ttfervetur: ita tamen quod fecundum obferved in aQ writs where attach- 
attacbiamentum fiat per meiiores pU- ments lie, as jn making diftreiles, fo 
gios, et poftmodum uhima diftri&io* that the fecond attachment (hall be 
[Vide artic' fuper chartas cap. 15.3 made by better pledges, and after- 
wards the laft diftrefs. 

Vide 51 H. 3. Dies CDitimanes in Bancfi, in placUo dotis* (}» H. S. c. ftx. Fits. Joor. x8, igt 
33. II H. 6. 4. 33 H. 6. I. Fin. Briefy al. Evefque, 14. ix, 22* 27. 32 H. S.c. 2X.) 

The mifchiefe before this aft was, that in a writ of dower, 
9Mde nihii JbaAit» there were dayes of common retoarn, as in other 
real! a&ions, which was mifchievous to the woman, in refped of 
the long delay, ihe claiming but an eftate for her life, which 
jnifehiefe this ftatute, as by the letter thereof appeareth, doth 
remedy. 

And this flatute in favour of dower is alfo extended againft the 
vouchee, for this a£^ faith, ia flacito dotis, and the vouchee is in 
placito dotis, 

( 1 ) Unde mbil babet.) This ad extends not to a writ of right 3* "• •• cap. «!• 
of dower, but the ftatute of 32 H. 8. extends to it, neither* doth 

this ad extend to a writ of dower a^i oftium ecclefiit, qt ex ajjenfu pa- 
tris, unlefle it be tmde nihil bahet^ but the faid ad of 32 H. 8. ex- 
tends to every writ of dower. 

(2) In affyls ultim^e pr^efentat* et in pldcito quare iinpedtt,'\ This' 26 E. 3. 75. 
ad extendeth not to a writ of quare non aJmiJit, nor to an incum^ 17 E. 3. 21. 
hravitf but onely to the aiGfe of darrein prtfentment^ and quare im- ** 2. 3.io»r i9, 
peSt^ and the reafon thereof is, for feare of the laps. 

(3) Demtur dies de qmndena in quinden.'] By aflent of parties xi H. 6. 23. 
a longer day may be given then is prefcribed by this ad, but that 

aflent mnft be entred of record. 

And it b to be obferved, that by the common law great delayps 44 E. 3. $• 

bee diikllowed in foure kindes of adions, wx. in all writs of dower, 39 ^- ^- 4o* 

qnatr impedit, affife of darrein pre/entment, and aflife of no<vel dif- Artie fuper 

feifin^ and therefore no protedion (hail be allowed, or ejjfoine de Chartas,cap.xS' 
/ervitie regis ihall be caft in any of them. ^ 

(4) In placiio quare impedit fi ad primum diem ad quern fummo- Brad. I. 4. fo. ^ 
nitus /merit non venerit, &c.] At the common law in a quare im- *+^» ^7' - 
^Ki^ the proces was fummons, attachment, and diftreflc infinite, BdJ^a^? *" 
which was mifchievous in refped of the laps, now it is provided x x H. 6. 4. 
that if he appeare not at the graund diflrcfle, judgement ihall be 

given for the plaintife, and a writ to the bifhop awarded. 

(5) Snmmenitus/uerit.] Put the cafe that upon the fummons, '4^* 3- 
the defendant is retourned nihil, and at the attachment and dif- ^^"g '^' 
trefle, nibii alfo, this cafe is out of the letter of the ftatute, for the l\ h. 6.^*6?* 
defendant was never fummoncd, but it is faid, • that when there Ljb. 5. foL 41 • 
l>e two mifchiefes at the common law, and the Icffer is provided • Reguia, 

for by exprefle words, the greater fhall be included within the 
fiunc remedy; this cafe when nihil is returned is the greater 
fflHchiefe, for he by his default (hall lofe nothing, but in the cafe 
provided, the defendant by his default ihall lofe ifl'ues, and the law 
. utends that he will rather appeare then lofc ifTiies. 

A quare impedit is brought againft two, upon the diftrefle- one 7 E. 3, 4. 
doth appeare, and the other makes default ; in 7 £. 3. it was re- 
vived that the plaintife (hould not prcfcntly have a writ te the 
bifhop againft him that makes default, for that it might be, that f 12 c 1 

II. Ihit, L th« "• ^ •* 
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tbe other that appeares (hall have againft the plaintife a writ to 
the bi{hop ; and it was there faid» that it was not reafonable, that 
upon one originall the plaintife fhoald have one writ to the bifliop 
J4 "• 7- 19 b« for him, and another againft him; but this notwithftanding the 
II E. i.^bre. al P^^^"^^^^ ^Y ^^" *^ Ought to have againft him that makes default 
Evefquc 21. * ^'■*' ^o ^hc biftiop ; and it is not againft reafon, if the other de. 
S H. 4. ft 10 H. fendant can barre the plaintife, for him to have a writ to the bifhop 
6. 4 Vide hie againft the plaintife by the common law, and fo bee the later bookes, 
Gl*' v^ P ^"^ common experience at this day. 

10, 11 ice' ' (^) Tunc attachietur ad alium diem, quo die Ji non *uenerit nee e/- 

Brad. i. 5. fo. fomum mi/erit.] Effbniwn^ or exonium is derived of the French verb 
3?4» 33 5» *c. ejjonier^ or exonier^ which fignificth to cxcufe, fo as an eftbine m 
Brit. cap. 122, legall underftanding is an excule of a default by rcafon of fome 
?jb?6*c« 7 sV' i'np^'^iracnt, or difturbance, and is as well for the plaintife as the^ 
ftc Mirror' z i* defendant, and is all one with that which the civilians call excu/atso. 

4 20. DeEf- * Of eflbines, there have been (as we reade in our bookes) five 
folncs, & cap. 5. kindes, i;/«. 1. De/er<vitio regis, 2. In terram fan^am. 3. C//- 

1 '* . tra mare. 4. De malo leBi^ in our old bockes called ejpmium de re* 
26 H. eEnline J^^'/^' 5* Et de malo veniendit and this laft is the common ef* 
107. 10 H. 4 6. foinc, which is intended in this adk. 

5 H. 3. Eflcinc In a quare impediu or darrein prefentmtnt^ an efToine de fervice It 
195. W. 2. cap. f^^ ad terram fandamt otjdtramare lyeth not for doubt of the 
'7* laps, but a common eftbine lieth, and of eflbines the Mirror faid 
Mirror ubi fu- well, Ahufton eji que faux caufes de ejjhines font reJcei*oable de cy que 
pi^^* droit ne alltnjDe fauxime in nul ca/s, t5f ahujion eft dallower ejbine in 
Mirror ubi fa- per/one! aSion ; for the fame author treating ue ariitUs per viels 
V^ roys ordein^ faith, Ordein fueront ejfoines in mixt anions, l^ realls, H 

ne in perJ6nels\ and I iinde> not in Glanvill any eflbines^ but in real! 

and mixt adiions, but before the making of this ad, eflbines were 

allowed in perfonall anions. 
Vide 12 E. 2. lion jacet effonium, quia fummcnitio feftijicata ntm eft, vel par jnom 

Stat, dc eflfcr.io aitacbiatUTt ee quod 'uiceeomes mandavit quod non eft inventus. 
34H."6!'28.* (7) ^^ ^us defaltam feribatur epifcopQ quod reclamatio impediteris 

2 H '4. i. b! '^ '^^" conquerenti non cbjiftat.'\ LJpon thefc words of this aft 
22 H. 6. 45! the plaintife ftiall have a writ to the biftiop without making of any 
33 H. 6. I. a. title. " / 

F.N.B.38.n. The ftatttte faith only, Scrihdtur epifropo^ and yet the plaintife 

2 H. 4. 1. ftiall have both a writ to the biftiop, and befides a writ to enquire of 
*J I' 3 37« damages; if the biftiop be out of the realme, a writ to the biftiop 

3 • 3« "• njay be awarded to his vicar gcnerall, for he is in place of the 

bifhop. 
13 E. 3. brc al If the defendant appeare at the grand diftrefle, and take a day 
Eve^ue 19. y^^ ^,.^^^ partium^ and after make dcEiult, no writ ftiall be awarded 

to the biftiop, for this cafe in refpeft of his appearance is out of 

the ftatute, but a new diftrefle ftiall be awarded.' 
H^« 3- (8) Conquerenti.} The king ftiall take the benefit of this 

ftatute. 

(9) Eadem Ux de attacbiamentis, &c.] This is the laft claufe of 

this chapter, and is to be underftood according to the letter, and 

needeth not any expofition. 
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AND it is to be known, after that 
'^^ a man hath put himfelf upon any 
enqueft, the which hath or mull 
pafs in fuch manner of writs, he ihal( 
have but one eiToin, or one defiault; 
fo that if he come not at the day given 
to him by the eflbin, or make default 
the fecond day, then the enqueft ihall 
be taken by his default, and accord- 
ing to the fame enqueft they Ihall 
proceed to judgement. And if fuch 
enqueft be token in the countv, before 
the fherifF or coroners, it fliail be re- 
turned unto die king's juftices at a 
certoin day; and if the party defend- 
ant come not at that day, then, upon 
his default, another day fball be af- 
figned to him after the difcretion of 
the juftices ; and it fliall be command- 
ed to the {herifF, that he caufe him 
to come to hear the judgeftient, if he 
will, according to the enqueft; at 
which day, if he come not, upon bia 
default they Ihall proceed to judgement. 
In like manner it (hall be done, if he 
come not at the day given unto him 
by his efibin. 

Dier, 5 Eliz, 224. 15 Ells. 324. (Fitz. Eflbin, 21. 33, 34. 38. 100. 130. 159. Godbolt 236. 
pi. 327. Salk- 2x6.) 

The mifchicfe before this ftatute was for the great delay that 2R.2,Efro.i59. 
might come to the plaintife in any perfonall a^ion, 

(i) Ipt inquiJitioHem aliquam.'\ I'hat is, when liTue is joyned, 
and the defendant pomtfefuptr pairiam, et pr^gdiSf* quenns Jtmiliter. 

This ftatate cxtcndcth not to a demurrer in law. 

In an adion of debt un cuftome de London fuit aUedge W ienii per %\ £.4- 74» 7^- 
UpV : this iflue fhall not be trycd by inqucft, but by the certificate 
of the maior by the mouth of the recorder, procts ijfuift ul mmor a 
tmifar a quel jour le de/. pria deftre ejpane^ and was effoined by the 
opinion of the whole court, for this tryall was not per patriam. 

(2) Nifi unicum ej/onium. Here effonium is taken for a common t9B. 3.tflb;n« 
effoine, and extcndeth not the eflbine deJtr<vitto regis, lie. *'• . 

This is to be underftood where an eflbinp doth lie, for this aft }^,^ '£** 
reftr^neth delaies, and giveth not any, where none was before. 
And therefore after iiTuc in a fcire fac\ the defendant fhall not be 
cffoined, becaufe no eiToinc lyeth in that cafe» et Jk defimiUhw. 

L z fiat 



Jp Tfciendum eft [quoi] pojlquam aft" 
quis pdfuerit fe in inquijitionem 
aliquam (1), qua emerferitj vei 
emergere poterit in hujujmodi bre» 
vibus^ non habebit ntfi unicum ef- 
fonium (2), velunicam defaltam (3), 
ita quodji ad diem Jibi datum per ejjo^ 
niumfuum non venerit^ aut fecundo die 
defaltam fecerit^ tunc inquijitio ilia per 
ejus defaltam capiantur^jecundum inqui^ 
fitionem iUam ad judicium procedatur. 
Si vera inquifitio ilia capta fuerit in 
comitatu (4) coram viceconC vel coro^ 
natorey ad jufticiarios domini regis ad 
tertum diem eft remittend*. Et ft pars 
rea non venerJ ad diem illum^ tunc 
propter defaltam ipfius afjignetur et 
alius dies^fecundum difcretionem jufli^ 
ciariorum^ et tnandetur vicecomitiy quod 
ad diem ilium faciat eum venire ad au-* 
diendum judicium (ft velit) fecundum 
inquifitionem illam. Ad quern diem ft 
non venerit^ propter defaltam fuampro^ 
cedatur ad judicium. Eodemmodofiaty 
ft non veniat ad diem fibi datum per 
effonium fuum. 
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s £• 4. 19. Bi t if there be divers tenants in zpr^tcipe^ or divers defendants 

in a perfonall a£tion» albeit in law they be but one tenant* or one 
defendant, yet each of them ihall have one eflbine; and fo hath 

ao£. 3. EiTo. 30. this ad been expounded. 

*\l* ^Lir*'^' ^^^ ^^^ unicorn defaltam^ &c.] Upon coniideration of thefc 

x«*/' " words, and of thefe words fubfequent, tunc inquifitio ilia per dtful^ 

14 H. 6. 1. to^ capiatur^ two condufions are collected, i. That' this adk .ex- 
Dier,5£liz.M4. tendeth to the defendant, and not to the plaintife, becaufe the de- 

15 Elis. 324. fendant maketh default, and on the plaintifes fide it is called a non- 
[ 127 J fuit: alfo the enquefl is awarded by the default of the defendant* 

And laftly, the mifchiefe was for the delay of the plaintife by the 

defendant, and therefore the delay which the plaintife maketh 

himfelfe is out of the mifchiefe, and remains at the common 

law. 

14 H. 6« 19. The fecond conclulion is, that this aft is to be nnderflood in an 

t.**' 5- ;*» '3« adion perfonall, for that no cnqueft in any adlion reall can be taken 

6ier,i,bifup. by default. 

(4) Si'vero inquifith taftafutrit in comiiatu. Sec] The meaning 
of thu clanfe is, that if after ilFue joyned in a bafe court, the de- 
fendant hath had his eilbine, yet if the plea be removed before 
the kings juftices, he ihall have another eflbine before the juftices» 
for the proceedmg in the bafe court is not of record above. 



CAP. XIV. 

7) E chart is vero ixemptionisy itU^ CONCERNING charters of 

bertatis (i)> w pofumtur impe" exemption and liberties, that the 

trantts in ajfifn^ juratis^ vtl recogni- purchafer ihall not be impannelled in 

tionibui aliquibus : previfum eft^ qmd afBfes, juries, and enquefts j it is pro- 

Ji adio neciffhrium Jtt iorum juramen" vided, that if their oaths be fo requi- 

tum^ quodJtTit eis juftitia exhiberi nm fite, diat without them juftice cannot 

peterit (veluti^ in magnii ojjifisy ft in be minfflrcd^as in great affifes,peram- 

perambulationibusy et in chartis vet bulations, and in deeds or writings of 

fcriptis conventionuniy utifuerunt teftes covenants, (where they be named for 

nominati (2), aut in attinSlis^ "uelaliii witnefles) or in attaints, and in other 

confamlibus) jurar* cogantur^ falva cafes like, they ihall be compelled to 

ftbi alias libirtatCy it exempt icne fua fwear; faving to them at another 

pradi£la {%). time their forefiud liberty and exemp- 

tiosu 

W. 2. cap. %%, 19 H. 6. c. %. (34 H. 6. 25. iS H. S. 5.} 

|4H.6«.25.per (l) De chartis *oer9 exemptionis et libertatit, &c.] Hereby it 

^' w Appeareth that thb ad is in affirmance of the common law, for 

*' • 4- 47« • every charter of any franchife or liberty whatfoever, by reafon 

whereof there (hould be a failer of judice, is void and of none ef> 

fed in law, as in the cafe of conufans, and this cafe of exemption. 

39^ 3' '5- In this ad there be foure examples fet downe, *ui». the grand 

35 H.% 4a. *®^* in. the writ of right, b the writ of rationcibilibus di<vifis^ hcrij 

Braksttcmpt6. ^^^ ^« pfrmnbulatiombm^ b deeds where witness be name<^ 

aad.in attaints. 

Ratimisbilihu 
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Magna ajfifa inter Priorem tie Tyneminm peteniem, H Stmmum de Palcb. 1% £. x. 
Rueftre tmeiaem^ de to quod idem Simon permittet rationahiUs di^ijas '?** ^5- '" '*"^* 
feri inter tirrat iffius Priorit in fVtibam, V terras ipfau Simonis in ratlonabiUbu * 
Rucejhefficut effe debet 13 fiUt. Et unde idem Simon qui Senens eft po^ ditifis. 
pat fi magnam affl/am il/am, ^ petit recogn* fteri, utrum ipft majus Magna AfBfa 
jns iaitet in qmndecim acris terra , U quindecim acrii morse y cnmpertie^ utrum ipfe ma- 
w Ruceftre • per met as ^ dfuifas fuhjcriptas^/ciU incipiendo apud alt am }«»• ]•»» *«. 
'uiam quee extendit fe ultra S'walijfpotlecbe, 13 fie de/cendendo per Snvaln^ * ^^ "^^ * 
Jpotiecbe 'uerfus auftrum ufq, RjfdenbumtttJfi Sivalnfpotlecbe H Rjufden- "'^ *** 
bwme conjuagunt^ ^ fie afeendendo in Ryfdenburne merfiu boream ufque Vide Mich. % E* 
Jldewylamwi^, ^ fie adbtic per Rjjdenbunu 'verfus boream ufque le '^^^^^^^^ 7** 
Redeford, ubi alta via tranfit nterfiis novum Caftrum fisper Tynamficut \^q^^ j" 
Ulas tenet. An pradiOus Prior per metas 13 divifiij /ubfiriptas, *vi»* Bcnn. Se Prio- 
incipiendo apud Redeford, 13 fie per altam luam ver/us occidentem ufq* rem de Hida- 
• Musileflfenedy ^ fie verfus occidentem per altam viam ufq*. Stvalufpot^ ]j''n^ Pafch. 
hcbe, 13 fie de Sivalnjpotlecbe verfus auftrum ufque Ryfdenburne, Q & ^f ' %]^^^ 
de Ryfdenburne verfus boream afeendendo ufq. Redeford pnediS* ficut if/at j^i Eoifc. Vtm 
exigit : ven* recogn' in forma pradiQ. per Willielmum dg Haulton, Ro' refoni St Peer. , 
bertnm de Infula, Nicholaum de Puncbardon, Jobannem de Oggeilh Io» Corbet peram« 
bannem de Eflington, RJebardum de Horfele, Hugornm Gobion, ^a/- ^^^^Jj ^*^* 
terum de Egloytbenebam, Dofvid de Coupland, Franconem Tyeys, Henri' y^^^ ^ i J* 
cum de Dytbeend, 13 Robertum du Maner, i3 mode veniunt pradiiP 
Simon 13 Prior per attorn* fiios: Et pradiSli milites fuper facramentum VerediAum* 
funm dicumt, quod pradi&us Simon majus jus babet in preediSit tent'* Judicium. 
auutis per pradiBas divifas per quae ilia tenet, quam pr^tdidus Prior * [ 1 28 J 
per divifas per quae ilia exigit. Ideo confideratum eft, quod pntdiAu 
Simom eat indefine die, ^ teneat preedi^um teaementumfibi & baredim 
busfuis per pretdideu di*uifas,fcil. incipiendo apud Stvalnefpotkcbe ubi 
alta via extendit ft ultra Swaalmfpotlecbe, ^fic defcindendo per S<walne' 
Jpotlecbe verfus auftrum ufq, Ryjdenburne ubi Swalnefpotleebe i3 Ryfdeu" 
bwme conjungunt, 13 fie afeendendo per Ryfdenburne verfus boream u/q, 
yfldewylumwe^, k3 fie eulbuc per Ryfdenburne verfus boream ufque le 
Redeford ubi alta via tranfit verfus novum Caftrum fuper Tynam, quiete 
de praeUSo Priore \3 fuccefftrilmsfms,et ecclefia fita de Tyntmuwe im- Finale. 
perpetuum, ^ Prior in miftricordia, 13 c* 

Magna efjjifa inter Priorem de Tynemmue peteatem, 13 Ricbardum P»fch. 18 E. t. 
Turpin tenentem de eo, anod idem Ricbardus permittet rationabHet divij jjJJ^u^J^^'*' 
fas fieri inter terras ipfrus Prioris in Wybtm, faT terras iffius Ricbardi in MjchAs E. i. 
Hogbton, ficut effe debent 13 foUnt, et wide idem Ricbardus, qui tenens eft in Banc. rot. 76. 
pofiiit fe in magna efpfam illam, et petit recogn* fieri, utrum ipfe majus Nortliiimb. 
jus bahet in medietate decern acrarum mora, viginti acrarum terra, et 
fexaginta acrarum bofei, cum pertin* in Hogbton, per metas et divifas 
fubfcriptas, videl. incipiendo ex parte boreali de le Tbwertonerdike, et 
fie verfus boream ufq» ad curfum aqua qua currit inter It Strotber de , 

Hogbton, et le Strotber de Ruceftre, et fie ficut curfiis illius aqua fe c«- 
tendit verfus occidentem ufque Redeford, et fie defcendende verfus em» 
ftrum ufq, le Holleford, et fie del Helleford defcendende verfits etuftrum 
ufq, Ryfdenburne, ufque ad terram arabiUm de Wyhim, et fie per fof 
fetum ejufdem terra ufque lei Longbing quod venit de bofco de Wylum, et 
fie defcendeudo verfiis etuftrum ficut Sygpetbway fe extendit inter bofcwn 
de Hogbton, et bofcum de Wylum, et ufq, JVylum Halugb, et fie ter 
fiffatuM quod fe extendit verfus orientem inter Wyhim Halugb et Iqf — 

eum de Hogbton ufq, Alberyftrotber in parte occidentaU, et fie per par^ 
tm occidentalem de Alberyftrotber verfus auftrum ufque les Pullps per 
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ftartem otcUentaUm, tt fie de Us Pulljs 'verfiu occidentem per qued^ 
dam foffaium ujq. quoddam Run quod Je exiendit ufque aquam de Tyne 

fahva commuma paftur^e eidem Priori et fiucejforibus fiiis in fradiSa 
mora de Hogbton ufque le ^tJywertonerdike per partem occidentalem^ et 

fie per partem occidentalem de le Br-hilU et de Hynde/cba^we, etfic 'ver^ 

fiu auflrum de/cendendo per le Grenelegbe, et fie ufque Sygpstlnvay ficu$ 
ia tenet, an pr/ediQus Friar per met as et dfvifas fubfcriptas, 'videlicet /«- 
eipiendo in parte boreali in Wylummore defiendendo *verfiis auftrum per 
le Tbtuer toner dike ufque Tbomranve, etfic de Tbomranve ufque Martin^ 

fol merfus auftrum ^ et fie de Martinpol ufque Aldehrwey et fie defcen^ 
I 1319 J dendo per le Haldebeyway <uerfus auftrum ultra Ra^venefhurne, et fie de 
Ravenefhurne 'verfus auftrum et iterum ultra Ra'venefburne, et fie de 
Raveneftfurne verfus auftrum ufq, Standandeftan, etfic de Standandeftan. 
*verfu5 Auftrum ufq. le Fifhere^wey ufn. aqnam de Tyne fie ut ilium exigit. 
Venit recogn* in forma pradiSa ter fVillielmum de Hauleton Robertum 
de Infulay Nichot de Funcbardon^ lobannem de Ogjill, lobannem de Ef 
Ungtont Robertum de Glaatingdon, Ricbardum de Horflee, Hugpnem Go» 
hon, Walter um de Egleyutbam, David de Coupeland, Franciene Tyeir, 
V«redi^um. (^ Henric^ de Dycbeend. Et modo veniunt pradia' Richardus, & Frior 
per atturnatos fuos, ^ pr^ediSJi milites fttper facrum fuum diaint quod 
pradiQus Richardus majus jus babeat tenendi midietat"* pradiScrum 
ten*, per eafdem metas JfT di*vtfas^ per quas idem Ricbardus fuperiui claa^^ 
quam pradiQus Frior, Ideo confiderat* eft quod pradidus Ricbardus 
eat inde fine die, i^ teneat mediet^at^ pradictcrim ten* cum pert inen* per 
Judicium Bnale pr^edidas metas l^ divifas, per quas illam clam' fibi ^ b^ed* fuit 
quiete de pradiSo Friore ^ fuccrjforibus fuis, H ecclefia fua de Tyne^ 
munue imperpetuum. Et Frior in mifericordia. 
' 'Vide Mich. 18 E. i. in Banco Rot. 76. Northumb. a notable 
record. For this writ de raiionabilibub diviiis, and the writdc 
perambulatione fee*, vide Regill. 157. b. Glanvill, lib. 9. cap. 14. 
Bradlon, lib. 4. fol. 207. a. 21 1. b. lie perambulatione fac* lib. 5. 
372. a. & 444. De rationabilibus divifis. Fleta, lib. 4. cap. 15. 
lib. 5. cap. 9,39. 31 E. 1. Droit, 70. 5 E. 3. fol. 12. 28 E. 3. 
fo. 43. 14 E. 3. tit. Aid 23. 29 E. 3. 45. 45 E. 3. 4. 3 E. 4. lo. 
F. N. B. 128. m. &c. 133. d. &c. Vet. 73, 74. Coke, lib. intr, 
j65> 566. lib. intrat. Rafl. 541. ^95. 

Upon all thefe records and books> the learning of thefe two writs 
ilandeth thus: 

1. This writ of rationabilibus divifis is a writ of right in his 
nature, wherein battaile, and the graund afTife lieth, and judgement 
iinall (hall be given : in this writ the view and voucher is to be 
graunted, and efples are to be laid, and this writ eft breve ad» 
verfarium* 

2. The writ de perambulatione facienda, is no writ of right in his 
nature, and is breve amicahile, and had by confent of parties. 

3. The perambulation may be made as well by commifEon to 
certain perfons as by writ; but the proceeding, de rationabilibui 
divifis, is by writ onely. 

4. This is common 10 them both for a divifion to be made be- 
tween fcverall towncs or hamlets. 

5. If it be for a divifion between two counties, for the bet« 
ter directions of ilicrifFes, coroners, and other the kings officers, 
and minifters, it muil be done by the kings commi^ion under the 
great feaie, bat the divifion hereby made faall tiot cftoppc or com- 
clude the parties interefTed in the laud. 

•Upon 



Cap. 14. Marlebridge^ la^ 

Upon the verdi6l in any of the four examples before mentioned* 
BO writ of attaint doth He; then followeth thefe words* Et in alHs 
cafibus confimilihus : thefe by the letter of this flatute, muft be fuch, 
as thereupon no attaint doth lie ; as in the partitione fac^ , and other 
iaque/b of ofHce* as hath been faid : but all charters tending to 
the failer of juftice, are void by the common l;i\v, without any aide 
of this a£t: as if there be not fuiiicient hundreders, befides thofe 
that have charters of exemption, for triali of an i^Tue in an a&ion* 
^herein an attaint doth lie, there charters {hall be difallowed, be« 
caufe fine eis juftitia exbiheri non poteft, and fo in all other like 
cafes: fo if the kinggraunt an exemption to all the freeholders in 
one county, and to all the citizens in a city, this is void. 

(2) Im chart! f, iic, uhi tefies fueriru nominati ,'\ Hereby it ap- 
ppareth, that by the common ]aw, the wicneiles named in the deed [ 130 1 
(hould joyne with the enqueft, or elfe the charter of exemption, 
i^^ ajffffis juratis tt re<0gnitionihus aiiquibus, fhould not have freed i Part of the In« 
them. Vide the firft part of the Infl.tutcs, and fee before cap. 6. ftitutcs, fcO. i. 

In ateimdis.] Hereby appeareth that the writ of attaint, which 
by pur old books and auncient records is called bre^e de convic^ 
tionf, was given by the common law, and the forme of the writ is 
fct downe in oar auncient authors at the fuite of the party grieved: 
and it appeareth by the Regifler that no writ of attaint recitcth any 
(latute, and the judgement in the writ of attaint is fearfuU and 
penall, and given by no ftatute, and this is proved by this afl, 
which nameth attaints, and is before any a£l of parliament in print 
made concerning attaints. 

And it feemeUi by our old bookes and auncient records, that by 
the common law, it lay as well in plea reall as pcrfbnalK Vide 
Regift. 122. Mirror, cap. 3. De Attaints. & cap. 2. § 4^ De 
Loiers. Glanville, lib. 2. cap. 19. Braflon, lib. 4. fol. 289. Fleta, 
lib. 5. cap. 21. 34. Britiou, cap. 97. fol. 237. 6 H. 3. tit. Attaint, 
72, Sc 73. 15 H. 3. ib. 74. Temps E. i. ibid. 70. 12 E. i. ib. 71, 
3oAfr. 24. 28 E. 3 91. 44E. 3. 2. b. Temps R. 2. Conufans, 88. 
3 H. 4. 15. Fortefcue, ca. 26. f . N. B. 107. k. W. i. cap. 38. 47. 
1 £. 3. cap. 6. 5 E. 3. cap. 6, 7. 28 E. 3. cap. 8. 34 £. 3. cap. 7. 
23 H. S. cap. ^. See the firll part of the Inftitutes. Se^, 514. 
Verb, en Attamt. 

But fomc fay the writ could not be obtained without difficulty 
(becaafe he had other remedy to try it in an a^ion of higher na- 
ture) and therefore the ilatutes were made. See the ftatute of W i. 
cap. 38. and the expoiition thereupon, and a judgement given. 
.Mich. 5 E. !• Of an attaint heare what the Mirror faith. En temps 
le roy Henry It primer efioit ordein H commvnement aJJ'entu que jurors 
im enfuefis, t^c. in attaints,, et tiels autres ne prendront rien de loiers^ 
i^c. See the other ancient authors and books above cited ; by 
them it appeareth how neceiTary the reading of auncient authors 
and records be for the knowledge of the common law, and how the 
ftatutes concerning attaints are but in affirmance of the common SeeW. i. cap. 
law, for the plaintife may have upon them the penall and (evere 3^. 
judgement given by the common law. Vide 40. AfH 23. 40 AIT. 13. 

If a man have a charter of exemption, and Iheweth it to the (he- F.N .B. 165,16^ 
rilFc, yet notwithftanding he may retourne him, for the IheriiFe is ACtD, 
60t to judee of his charter) nor to allow, or difallow thereof; but 39 1' 3- '5- 
if he will have the effedj. of his charter, he muft fue out a writ of ^ ^ |' ^°* 
idiowao^e of his charter, and deliver the writ to the fheriiFe, and ' ' 
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130 Markbridge. Cap, 15* 

fiiew his charter to him» and then if the (herifie retoome him, he 
may have his adion upon his cafe againft the (herifie, ^nd Co muft 
our old and other booKS be intended. 
it H. S. 5* After the flieriffe hath retonmed htm» if a fall jury doe appeare, 

then he may (hew forth his charted and if the plaintiffe confefle it« 
he ihall be difdureed, but if the plaintiffe faith that he is not the 
fame pcHbn» it ihadl be prefently tried, and fo in the like cafe; bat 
he cannot plead his charter for his difcharee before a full jury doe 
appearc» for if any anfwer bee made tbereunto the jury moil 
try it. 

Such generall charters of exemption in offifis^iuratist et recogm^ 
Honibui^ as in this a& are mentioned, ihall not -be allowed where' 
the king is either fole party, or where the fuite is tarn fro doming 
rege'qudm pro Jiip/o^ without thefe or the like words, Ucet tangdt 

UQS, 

Sahajimpir alias Uhirtati et exemftione pr^uii£i\'] And ib it is 
in cafe of conofance, and of a protedtion, the party may waive the 
benefit of it in one a6Hon, and yet take the advantage of it in 
another: and fo if a non omittas be awarded within a fcanchife that 
hath retourn of writs, yet he ball in <uher f«[its enjoy it. 



C131] CAP, XV. 

'hJVLLI di catirojiaat {i)ix T T {ball be lawful for ne man fronf 

^ quacunque eaufa diftri^ioms fa^ henceforth, for any manner of 

eere {^) extra feodum fuurnj mc in via caufe, to take diftreiles out of his 

regiaj aut in c<namum Jirata (2) nifi fee, nor in the king's high-way, nor 

donunoregi et mini/iris fuis {^yfpecia" in'the common ftrect, h^t only to the 

km authoritatem ad hoc babenttbus* king or his oiScers having fpecial au«9 

thority to dothe fame. 

Fleta, Ub. s. ca. 41. W. x. c. 16. Artie. Cleri, <ap. o. Artie. Taper Cart ct. xi. 51 H. 3. 
pift. de Scacear. (8 Rep. 60. 7 H. 7. i. »i Ed. 4. 49. Firs. Bar. 281. Fits. Trefpafa, 188. Firs. 
Brief, 5x1, 84ft. Fits. Avowry, 87,132. Raft. 226. Regiil. 98. 183. 9 Ed. 2. ftat. i.e. 9. 2 loft. 
I3X« Cro. Ei. 710. 

S3 E. 4. 6. The mifchiefe before this ftatute was, that whereas the king by 

his prerogative mi^ht diftrein for his rent in any other lands 0? hia 
tenant, being in his owne adaall pofleffion, though they were out 
of his fee, and feigniory, divers lords tooke upon them alio to 
diftrein out of their fee, which was wrong and oppreifion : and 
whereas all the kings fubje^ ought to have free paiTage in via re^ 
gia,§t communi Jhrata^ as well tofaires and markets, as about their 
other affairs, the lords nfed to diftrein in the high-wayes, both 
which mifchiefs this ftatute doth remedy. 

(1) Non hceai.] Thb is dirided into three branches: thefirft 
branch is, Non liceat ex quaamque eaufa diftriQiones facere exira, 
feodum, 

34 ^< I- I. This is to be nnderftood of diftreftes, by reaibnof a feig- 

A*wry 232. niory, and nj»t for diftrefles for rent charges, &c. or by rcafon of 
41 E. 3. 26. , o . / 
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2. This branch is but in aiBrmance of the common law» for re« 
golarly no fvbjcd can dlftreia out of his fee and feignioiy, and 
therefore if the lord doe diftrein out of his fee, the tenant may 
either have an a^on of trefpafTe at the common Inw, or an adlion 
upon this ftatute, but in fome fpeciali cafe the lord by the common 
law may diftrein out of his fee and feigniory, as if the lord come 
to diftrein, and the tenant, or any other feeing the lord come to 
dftrein them, drive them to a place out of the fee of the lord, 
yet in this caie the lord may diftrein them out of his fee, becaufe the 
lord had a view of them within his owne fee, by reafon whereof 
the lord (hall be adjudged in a kinde of pofleffion of them; bot if 
the beafts goe out of the tenancy of themfelves without enchafe- 
ment before the lord can diftrein them, there the lord cannot dif- 
trein them, though he had the view of them within his fee, and 
feigniory. 

The fecond branch is, 

(2) Nee in 'via regia, aut in communi ftrataJ] See what (hall 
be faid» regia via, and what communis ftrata, in the firft part of the 
Inftitutes, fe^. 69. 

This law had the foundation of the auncient law of England 
before the conqueft, Aliap /. immmtitas, quam hahent quatuor chemini 
(i, ifi4t regia) JVatlingfireett Foffe, Hilkenildftreet, et Erminftreet, 
qmrum duo in kngitudinemy alii duo in latitudinem de/cendunt. 

In this branch, non liceat (hall be taken not Jimf Hater, to make 
it utterly unlawful], as to take advantage thereof in harre tu an 
avowry, bnt Jecundmn quid^ that is to this pnrpofe, that if the lord 
diftrein in the high ftreet, or in the common way, the tenant may 
have an a^ion again ft the lord upon this ftatute : and the reafon 
hereof is, that whenfoever any thmg is prohibited by a ftatute, the 
party grieved (hall have his a6Hon upon the ftatute, and the of- 
fender (hall be for his contempt fined and imprifoned; and fo it is 
declared by ad of parliament, as hath been often obferved. Now 
if the tenant (hould plead it in barre of the avowry, the king fkould 
lo(e his fine ; for in fhat nature of fuite hee cannot bee fined, and 
therefore the tenant is to take * his remedy by adion upon the fta- 
tute, wherein the king ftiall havtf his fine, &c. 

(3) DiJH3iones facere,] A heriot cuftome the lord may feife 
in the high- way, for that is no diftrefte bat a feifure, but he can- 
aot di(h'ein for a heriot fervice there. 

If the lord come to diftrein, and fee the beafts within his fee, 
and before he can diftrein them, the tenant enchafe them into the 
high-way, the lord may, as hath beene faid, diftrein them" there, 
for the cauie above expre/Ted. 

The writ upon this ftatute fliall h^ contra facem, and not *vi et 
enrmit. 

The third branch : 

(4) Nifi domino regiet min'tftris fuis,^ &c.] Here is an exception 
of the kings prerogative (wmch by this aft appears to be auncieat) 
as well to diftreine for his rent, or fervice out of his fee, and 
leigniory, as in the high-way, or common ftreet. But where it 
is laid that the king may diftrein out of his fee, that is, in the other 
lands of his tenant ; it muft be underftooi in fuch other land^ as 
his tenant hath in his owne aftua!! poflefiion, and manured with 
his own beafts, and not in the poffeflion of his lefTee for life, 
jear^, or at will, for their beafts arc notfubjeft to fbch diftrefte. 

* There 
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Artie, fuper ^ There was a ftatute made in a parliament holden at Weftminfter 
Cart. cap. i2, in 5 1 H. 3. the ^eare next before this parliament holden at Marle- 
bridge» concerning diflrefles, confifting on two branches. 

1. ^e nul home de religion ne autmrfiit dijhnine p*^fii Inaftst queux 

gainontfon ttrriy mper/es bar bits pur la det U roy^ m pur la det dt attter 

home^ ne pur outer encbe/on per Us bailiffies le roy, m per autres, tanquM 

come ils trove outers cboteux/ujficient dont ilia poient lever le tlet, ou que 

fuffift fa demaund (forjpris emparkement des beafis queux bomes trove feo^* 

/ants damage folonque le Uy, u/aget ^ l^ manner de la terre,) 

Artie, fuper 2. Et que difirejfts fiient reafonable a la mountaince de la det, ou dt 

Cart. ca. iz. la d^maunde folonqi bdne valuer Is per eftimation ne pas outragious des 

*7 '• A»J. 5*- vicines, ^ nemi per eftrangers. Of both thcfe (hall be fpoken lo- 

* £. V 2^ gethcr, bocaufe ditrers of the authorities extend to both. 
S H. 4. 16. BeaJis queux gainont fin terre ^ fis her bits* 

] X H. 4. a. This law had his foundation of the auncient law before the con- 

r *dfr' ^"* V* 5"^^» Dunvallo Mulmutius prohibited that the beafts of the plough 
n H*ft * mould be diflreined, &c. and gave priviledges to temples and 
Ptolj?. virgTaa. plo"glis« ^^^ Ockam, that wrote before this ftatute of the kings 
b. Regift. df^is, (sLith, Bobus tamenarantibus, per quos agriculiura filet exerceri^ > 

Lacubr. Ock- quantum poterint parcant^ ne ipfo deficiente debito amplius in futurum 
^^''^ egere cogatur^ quod fi nee ficqmdem fummo quM requiritur exurgit, nee 

arantibus parccndum eft. 
Bra^on, lib. 4. Bradon treateth of both thefe branches notably, and hec di- 
fo. 217. videth animedia into laboriofa et otio/ot and faith. Fit diflridio in^ 

jurio/a ordme non obfirvat , fi fiat dtftrtSto per oves, et Junt qua ad 

minus damnum diftringantur animalia otic/a; item ordine nonoifirvat* 
fifiat diftriBio per boves, ut culturam auferant vel impediant, cumfint 

alia res et animalia otiofa quajujiciani ad diftridionem ; itemjifibfit 

caufa et obfirvetur crdo, adbuc poteft ejje injuriofa, fi fuerit nimia, et 

diftri£iio modum excedat in qualibet fpecie* 
Lib. a. cap. 4a. And Fleta faiths S^wd pro communi utiliiate communitatis regni in- 

hibitnm fuet^ ne quis diftringeret alium per ovesfias vel per averia/ua 

earucarumy quamdiu aliafifficiens diftri3io inveniri po//it. 

Diftri^iones fint rationabiles et non nimis graves. See before 

* Chapter 4. 

[ ^33 3 And Britton faith, Ou fi afiun vifiount eit pur malice fait prendro 

Brit. fo. 35. & plf^s des avers pur noftre det, ou pur autre, que a la vailance de le det^ 

'^3 oufil eit prift beafts des carues, ou motons, ou berbis, ou veffel, ou moun^ 

ture, ou robes, ou deins mefon la ou auter diftres poet trover fifficient^ 
agi afl*. pi. 49. f^^j^ ^/ ^^^ j^ meqfon. And in another place he faith. Si afcun difi 

treiTte auter per quegainage eft difturbe, ^c. 
Lege ExecQtorci And tJiis agreeth with the civill law, Executio fieri non poteft im 

* Autcn. boves, aratra, aliave inftrumenta rufticorum quatenus alia bona 

bahent, 
W.a. rap. i«. The ftatute of W. 2. which giveth the elegit, doth abfolutely 

F!tca,Ub.a.f.55. except the beafts of the plough in thefe words, Exceptis bobus et 

afris cfiri/ica, 
Rcgjft.s7.tcmpi Thi^ ftatute doth not extepd onely to diftreffes betweene lor4 

fi Er3ua?c*iur *1?^ t^pant, but alfo \o all other diftreifts whatfocycr, as well at the 

leftat*. ''5. kings fuit, as at the fuit of the fubjed, fo there be other goods 

4£. 3. 1. fufficient; alfo to all manner of executions, as well at the fuit of 

a9 £. 3- 16, 17. the king, as of the fi^bjed, with the like caution as is aforefaid* 
P. 17 H. 6. Rot. And an aftion upon this ftatute doth lie, as well after deliverance^ 

banco. ^**™ ** before, for the caufe of the diftrcining may be lawfuU, apd yet 

F.N.B.i74.b. notwithftauding if he take the beafts pf t^e plough where he 
14 El. Dy. 31a. migJW 
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nuglit find others, the diftrefle is wtongfull. And all:eit the te« 
nant after fuch a diftres taken pay the rent, and thereby afiirme 
the caufe of diflres lanrfull, notwithftandlng this doth not purge 
the offence again ft this flatute. 

And the ftiitute is to be conftrued, that at the time of the dif- 
tres, &c. there mull be other catteil fufficient, and it is not ma- 
teriall what was before or after. 

The writ upon this flatute alfo (hall be contra pacemt $t run vi et »7 E» 3- '• 

Now where the ilatute fpeaks of the beads of the plough, and 
not of the plough itfelfe : by the common law alwayes ulcd the 
plough or any thing belonging to it was not diilreinable, lb long 
as any other diftres might be taken. 

This ftatute of 5 1 H. 3. being of record and in prints I thought Sec Art. fuper 
to touch fpecially fo much thereof as concerne dillreffes, whereof *^**"^ *^*P* '*• 
our flatute of Marlebridge hath treated both in the fourth, and this 
fifteenth chapter. 

And it appeareth by the Mirrour, that many other beafls and Mirror cap. a. 
living things, and other goods were not diflreinable by the com- \^\ .r 
mon law, if there were other goods fuificient. As for mort goods, ** * * 
a covenable diftrefTe is not of armour, or veflell, or apparell, or 
jeweb, fo long as there arc othpr fufficienl or covenable ; nor of 
/heep, faddle horfe, beails of the plough, poultry, fifh, or falvagn^ 
«/ /n/ra. 
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C/ b^tres aliquis poft mortem anUcef^ 
forts ( I ) Jut infra atatem extiterit^ 
it dominus fuus cujlodiam terrarum^ et 
tenementorum fuorum habuerityji domi^ 
nui tile diJlo haredi^ cum ad leg it!" 
piam atatem perveneritj terram fuam 
fine phfittf reddere, noluerit^ hares tile 
terram fuam per ajjifam mortis ante- 
cefforis recuperahit^ una cum dampnis 
fuisy qua fuflinuerit propter detention 
nem illam a tempore quo fuit legitima 
eetatis* Et Ji hares aliquis tempore 
mortis antecefforis fui plena atattsfue^ 
rit (2), et tile hares apparensy et pro 
harede cognitus et inventus Jit in ha^- 
reditate illa^ capitalis dominus * eum non 
ejiciaty nee aliquidftbi capiat ^ vel amo^ 
veatyjed iamen inde ftmplicem feijinam 
babeat pro recognitione dominiifui ut 
fro domino cognofcatur (3). Etfica^ 
pitalis dominus hujujmodi baredem (4) 
extra Jeijinam malitioje teneatj propter 
qu9d brfui J^rtis antecejforisy vel con* 
fanguinitatis 



I 



F any heir after the death of his 
anccftor be within age, and hit 
lord have the ward of his lands and 
tenements, if the lord will not render 
unto theheir his land ( whenhe cometfa 
to his full age) without plea, the heir 
fhall recover his land by afSfe of mort'- 
daunceftor, with the damafi;es that he 
hath fuftained by fuch withholding, 
fince the time that he was of full age. 
And if an heir at the time of his aa- 
ceilor's death be of full age, and he 
is heir apparent, and known for heir» 
and be found in the inheritance, the 
chief lord fhall not put him out, nor 
take, nor remove any thing there, but 
Ihall take only Ample feifm therefore 
for the recognition of his feigniory, 
that he may be known for lord. And 
if the chief lord do put fuch an heir 
out of the poiTeflion malicioufly, 
whereby he is driven to purchafe a 
writ of mortdaunceftor, or of cou^ 

jfeaage. 
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fanguinitatis oporUat ipfum tmpetrarej iibnage, then he (hall recover his da-v 

tunc dampnafua recuperet Jicut in ajjf^ mages as in afSfe of novel diileifin. 

fa novie dijjeifina. De h^eredibus Touching heirs, which hold of our 

auteniy qui de domino rege tenent in lord the king in chief, this order 

capite [^)^fiobfervandumefl^ ut domi^ fliall be obferved, that our lord the 

nus rex primam inde haheat Je'tfinaTn^ king fhall have the firft feifin of their 

Jicut prius inde habere confuevit (6). lands,Iike as he was wont to have 

Nee hares nee aliquis alius in haredi^ before time: neither (hall the heir^ 

tatemillamfe inirudatjpriufquam illam nor any other, intrude into the fame 

de manibus domini regis recipiat (7), inheritance, before he hath received 

frout hujufmodi hareditas de manibus it out of the king's hands, as the fame 

ipjius et antecejjirumjuorum recipi con-^ inheritance was wont to be taken out 

fueverit temporibus elap/is. Et hoc of his hands and his anceftors in times 

intelligatur de terris etjeodisy qua ra^ pad. And this muft be underftood 

tione Jervitii militaris (8j, velferjan* of lands and fees, the which were ^- 

tia^ Jive juris patronatus in manibus cuftomed to be in the king's hands 

domtni regis e£e confueverunt. Vide by rea(bn of knights fervice, or fer* 

Praerogativa cap, 3. £t Glanvil. lib, jeanty, or right of patronage. 
7. cap. 9« fol. 4* 

(17 Ed. %, ftat. I* c« 3. II Car. 2. c. 24.) 

Abridg.afT 12c, (i) 1^/ bares alijuis poft mortem aateeej/oris, &c.] This ad ii 

b.F.N.B. 196./. but a declaration of the common law, for in this cafe when a gar- 

BraS! Ih L fo?* ^^*° *" chivalric holdeth over, he is an abator, which is manifellly 

»5«» 253. * proved by this ad, whereby it is declared that the attife de mwd^ 

Brit. fo. 178. b. doth lie aeainft him. Alfo it is fo reiblved in our books, wherein 

Fletayli.5. ca. I. this diverhtie is to be obierved, that where a man commeth to a 

»® C,ffiam!°' particular eftatc by the adt of the partie, there if he hold over, he 

i^. ^!^* ^^ ^ tenant at faiFerance ; bat where he commeth to the particular 

10 £. 3. 41. eftate by ad in law, as the gardein in our cafe doth, tliere he is 

11 E. 3. anr.87. no tenant at fuiferance, but an abator. Vide |. part of the Inftiu 
«E.3.aflr. S6. fed. 461. 

nE^r ti*** "^"^ ^^* for the benefit of the hcire to fome purpofe, the pof» 

Aifife 92. feflion of the gardein is the aduall feiiin of the hcu-e, for if the gar- 

%% air p. IX. dein be oufted, and he difieifed, he fhall have an affife, as it is 
34 air p 10. holdcn in 2 E. 4. 5. b. 

39^^- 3- 1^* . • If a woman bring a writ of dower againft a gardein, and re- 
iS E.\\'5. ^^^*^ without title, the heire ihall have an affife of mord* at his 
Temps H. a* Br. full a^e at the coomion law, notwithitanding the poffeffion of the 
tic. ten* a vo- gardein. 

J^*^* '5* (2) Et Jl bares aliquis tempore mortis anUceJjforis plena atatis 

46 E. 3 . »o. yj^y^^ J rf jjjg j^ ^jjg fccond cUufc of this chapter, and is alfo a rc- 

hearfall of the common law. 
Glanvit"} (3) Simplicem /eifinam babeat pro recogmtione dominii /ui, ut pr^ 

Braaon /obi domino cogno/catur*] This is underftood of the payment of reliefe, 
?u"°° Y^V^' whereby he putteth the lord i» fcifin, and doth acknowledge him 
fieu J £qj. his Iqj^^ (q as of ancient time, and in ancient books, reliefe is 

OLlkd Jimplex/ei/na. 

(4) Et Ji capitalis domntu bujufimodi baredis.} This is the third 

claufe, and is evident. 
[ ^35 J is) ^^ bareditatHus autem qua de domino rege tenentwr in cap^ 

4(c.l This is the founh cUue of this chapter, and is alfo a re- 
• heariaU 



Cap. 17. 
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bearfall of the common law, in which claofe are th^fe wordt, Sicut 
frius ind$ babere ctmfueviu and thcfc words, /rwtf hujujmodi hitreditas 
di mambus iffius et amtecejforum fuoritm rtcipi €onfutn)triU 

(6) Vt dominus rex primam inde babeat fetfinam^ ficut frius babere 
€OBjuivit.'\ Note, in the former daufc concerning the tenure of 
fabjeds^ the lords fhould \iKVt JimpUcem Jeifinamy L reUvtum : but 
in this daufe where the tenure is of the king in capittt and his te- 
nant dicth, his hcirc of full age, he faith not that he Ihall have 
fmplicim ftijhuan, but primam liberam feifinam, whereof you may 

leade at large in Stamford Prerog. 1 1 . b. 

(7) Priu/qtmm illam de mantbus domini regis recipiat,] That is, 
before he fueth his livery out of the kings hands, albeit he be of 
full age at the death of his auncefter, whereof you may reade at 
large m Stamford, ubi /upra. 

{$) Et hoc intelligatur de terris et feodis qua ratione fervitii mili^ Prerog. regis, 
Utris^ &€.] / . Sern/itii militaris in capite^ (erjantiae;. /. magna ferjan^ «• 3- 
/c>, five juris patronatus. 1. fwidatime epi/copaluim, monafie^ 



CAP- XVIL 



pROFISUMefi infuter^quodfi 
terra qua tenetur in facagio^fit tn 
€uftMa parenf bareJ^y eo quod bares 
infra atatem exiiteritj cuflid^ illi vaf- 
tumfacere non pojfunt (i), nee venai^ 
tionem mc aliquam deJiruSlionem di 
bareditate itlayfedfalvo earn cuJloeUant 
ad opus di£li haredisy ita quod cum ad 
legitimam atatem pervenerity Jibi re^ 
fpwdeant {2)di exit* di£fa hareditatisy 
per ligalem computationemy falvis ipfis 
eujiodibus rationabilibus mifis fuis. 
Nee etiam pojfunt diHicuftodes marita* , 
gium di£ii baredis dare (3) vel ven- 
dtre^ nifi ad commodum di£fi baredis: 
fed parents f diSii bandis propinqui^ 
oresy qui hujufmodicuftodiambabuerinty 
a toto tempore illo a quo brevia non con^ 
ceduniur implacitanSy hujufmodi cuf* 
iodias habeant ad commodum haredum^ 
ut tradi£lum ejiyfine vajioy vel exilioy 
veldejiru^ionefacienda. 

(Fits. Waft. 1. 9. too. 107. Fits. Prefent le. Fits. Brief, 847. Fitt. Card. 159. 166. Pfowd. 
993. Fiu. Accompt. 35. 59, 6o« 77. 107. i Inft, S7. a. Lib. Enc. 47. Raft, si.) 

(1) Faflumfacere non poffitnt.\ The heire within age (hall have 2 E. a. Waft. i. 
an adion of wall againft the gardein in focage, but he ihall not be ^^ ^* 3-^*^* 
pnniihed for waftc made by ftrangers. ' ^ W^ft. 9. ' 

(a) Cnm ad legitimam atatem pervenerit, fibs refpondeat^l This F.N.B. 59, g. 

fecoml 



T T is provided, that if land holden 
in focage be in the cuftody of the 
friends of the heir^ becaufe the heir is 
within age, the guardians ihall make 
no wafte, nor fale,nor any deftrudion 
of the fame inheritance; but fafely 
(ball keep it to the ufe of the iaid 
heir, fo that when he cometh to his 
lawful age, they (hall anfwer to him 
for the ifliies of the laid inheritance by 
a lawful accompt, faving to the fame 
guardians their reafonablecofts. Nei- 
ther (ball the (aid guardians give or 
fell the marriage of luch an heir, but 
to the advantage of the forefaid heir; 
but the next friends which had the 
ward, for all that time that writs of 
impleading did not lie, (hall have fuch 
wardfhip unto the advantage of the 
heir, as is faid before, without wafte, 
iale, or deftrudion making. 
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iccond chofe is a declaration of the common law : the lawfull ag^ 
of* the heirc of a tenant in focage is the age of 14 yeares, and at 
s'« the firft part ^^^ *S^ ^^ ^^'^ ^^^^ *" aftion of account againft his gardein ; aU 
©rthe Inftini^> which you may reade at large in the firft part of the Inllitutes, feft. 
104. See alfo there the feverall ages of men and women. 

(3) Nfc ttiam fojjunt diBi euftodes maritagium di£li haeredis dare^ 
&c.j This is the third claafe of this aft, in affirmance alfo of the 
commoff law. Vide the firft part of the InfHtutes for this claufe» 
fe6l. 124. 



Vide Mag. Ch 
c 4. & Glouc. 



feO. 124. 



CAP. XVIII. 



XT UL L XJS tjcaetor^ vel inqutjitor 
( I ) J autjujiictar* adajjijas aliquas 
fpecialiter capiendas ajpgnatusy vel ad 
querelas aliquas audiendumet tertninan^ 
dum^ de catero habeant potejlatem ali-^ 
quam amerciandi pro defalta communis 
fummonitionisy nifi capitales jufticiarii^ 
veljuftic* itimr antes (2) in itineribus 
fuis. 



"VTO efcheator, commiiSoner, or 
■^"^ jufticer fpecially affigned to 
take affifcs, or to hear and determine 
matters, from henceforth fhall have 
power to amerce for de^ult of 
common fummons, but the chief 
jufticej?, or the juftices in eyre in 
their circuits. 



Glanv. li. 9* c. xo- Flett, \u i. cap. 43. 



BrittOD> fo. 4. 



Vide hie c« 24* 
Brit. fol. 4* 
Glanv. Ji. 9. c 

XI. 

xo E. 3. fol. 9* 
ft H. 4. 24. 
8 H. 4. 16. 
II H, 4. 8. 



Britton, f(H X* 
cap. 4. 
Fkta|lx.c43, 



(1) Inquifiior."] Enquiror, that is to' fay, fherifTe, coroner y&/#r 
*ui/um corporis^ or the like, that have power to enquire in certaii>e 
cafes. 

The mifchiefe before this ftatute was, that the efchaetor, fherifFe, 
coroner, fpcciall juftices of aflife, and julHces of oier and terminer, 
in fpeciall cafes (whom Britton calls fimple enquirors) would upon 
the common fummons amerce fuch as made default. Now this 
ftatute takes away their power to amerce. Nullum Uc. habeant po» 
teftatem amerciandi pro defalta* 

£ut this extendeth not to (heriftes in their tournes, nor to 
ftewards in leets, notwithftanding that they be inquirors, for that 
they deale with conunon nufances, or matters concerning the pub* 
lique, and not in private caufes, and therefore are not reftrained 
by this ftatute. 

(2) Nifi capitales jufticiarii, 'vel jujliciarii itinerantesJ^ That is, 
juftices or general affifes, whofe authority incrcafmg by divers ads 
of |)arliament, and comming twice every yeare where the juftices 
in eire came but from feaven years to feaven years, the authority 
of juftices in eire by little and, little vaniftied. 

So a^ if any amerciament is to be made for default upon common 
fummons, upon due certificate made thereof to the juftices of af- 
£fe (here called capitales jufticiarii^ in refpedl that fpeciall juftices 
of aflife were named before) they may amerce upon fuch defaults, 
but the efcheator dealing virtute officii ^ did after this ftatute certifie 
the defaults into the exchequer, and there was the amerciament 
impofed ; which is worthy of obfervation. 

And this expofition agreeth with Britton, who wrote foone after 
this ftatiue, (et centimporaata o;epo/itio^/orti^ma in bgej and iaith. 
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Et ctux que ancient eftre Jummonsy et ne 'vienJront a eels enquefts dis 
coroners, colons q, ils foient in noftre mercie^ a la venue de nous juftices 
MS frimieri affifes en eel counties fi tielz defaults trovant entres en rol 
de coroner, iffint que nous coroners , ne nous e/cbeators, nefimpUs enqui- 
rers , ne eient peer de nuUuy amercier pur nul defante. 
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nr OUCHING eflbins, it is pro- 
vided, that in counties, hundreds, 
or in courts barons, or in other courts, 
none (hall need to fwear to warrant 
his efibin. 



T\ E ijfoniis ( i ) autem provifum efl^ 
quod in comiiattij hundred* -^ aut in 
atria iaronisy velaliis curiis (2), nuU 
lus habeat necejfe jurare pro ejfoniofuo 
warrantizando (3). Vide Glanv. 
lib. I. cap. 12. fol. 4. 

Fku, lib. 6. OL 10. (Fits. £flbin> X19. Raft. 297.) 

By the order of the common law, for that cflbincs which were 
firft inflitQted upon jufl and necefTary caafe, fhould not be ufed 
opon feigned caufcs for delay, he that'caft the cflbine ought to be 
fworne, that the caufe thereof was juft and true, and this held in 
all the five effoines before mentioned, cap^ 1 2. and this appeareth 
in Glanvill, EJfoniator probabit quodlibet ejbniumjurejnrando propria 
it uTuca manu, &c. But yet at the common law an oath was not 
alwayes required in that cafe ; Non autem omnes ejfoniatores ad diem 
reJpiend. afidabunty fed illi tantum qui funt baronibus inferior es, ba^ 
rones 'vero et baroniffae et eorumfuperiores^ficut comites et eorum attornat* 
non affidabunty fed plegios in'venient, Iffc. Ratio vero btt/us diverfitatis 
talis effe poteft^ quod it a nobiles et digna perfona in 'warranti%atione 
effonii non per fe jurabunty fed per procuratores^fdlicet plegios fuos^ He. 
And herewith agr^eth other auncient authors. 

(i) De ejbniis.] This aft fpeaketh generally of effoines, and 
yet it is paiticularly to be underftood of one of the five effoines, 
and that is, of the common effoine de male <ueniendi ; fo as in the 
effoine de fervice le roy, and the reft, he that caft the effoine muft 
be ftill fworne ; and this law hath beene' thus interpreted for two 
reafons. i. For that in the effoine de fervice le roy, and the reft, 
the delay is great, a;/«. a yeare and a day, kc and therefore thofe 
effoines ought to be more pre cifely proved. 2. Adeaqua fre^ 
quentius accidunt jura adaptantur : in thofe dayes thofe other ef* 
ibines were very rare, and therefore the judges of the law, that 
ever hated delayes, interpreted this a£l to extend to common ef- 
foines only, that had the leaft delay in it. 

(2) Fel in aliis curiis,] Thefc generall words are interpreted 
to extend to the kings courts of record at Weftroinfter, and other 
courts of record, although the aft beginncth with inferiour courts, 
as it is manifeft by common experience ; and the caufe is, for that 
otherwife thefe generall words fliould be void, for it cannot accord- 
ing to the generall rule extend to inferior r courts ; for none be 
mqre inferiour or lower than thefe, that be particularly named, 
aiul'fo note a juft exception out of the generall rule. 

[3) JFarrantiTUindo.'] 



Vide h'c. CJ. xz« 
&i3.Glan. 1. 1, 
ca. I a. Bra£k. ii. 

5. fol. 351,35a. 
Fleta,li. 6.C. 10. 
Britton, fo. %%u 

cap. 122. 

See the third 
part of the In- 
ftitutes, cap. 
Perjury. 

1% H. 4. 14. 
a£. 4. 16. 1. 

5 £.4.70- ^ 
Vide Cloc c* S. 



12H. 4.14. per 
Hankford.Fleu, 
lib. 6. cap. lo. 

Lib. 2. fol. 46« 
Levefque de 
Cant. cafe. 
Vide hk ca. %%. 
W.i.c.3.i5,»6« 
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Bradon9li.4. (3) JFarroMtizatubJ] Eft autem 't^arraufixan, jurare quod ha 

^' 35*' tUtemtusfuit agtitudine in 'veniendo 'ver/us curiam^ quod venire non /«- 

12 0. 4« 15,44. ^^^.^ rpjj-g ^^ ^g Q^^ q£ Jj^ ^j^j^^ ^g ^2^^ effoine at the com- 
mon law before this a£l. 



[138] CAP. XX. 

T^ULLUS de catero (exceptodo- ^J'ONE from henceforth (except 

mino regt) truat placitum in ^^ our lord the king) fball hold 

curia fuadefalfojudicio faSio in curia in his court any plea of ialfe judge* 

tenentium fuorum\ qui hujufmodi pla^ ment, given in the court of his te« 

cita fpicialiUr JpeSlanf ad cormam it nants; for fuch plea fpecially be* 

dignttatim domini regis. longeth to the crown and dignity of 

our lord the king. 

(Fits. Faux Judgement, 7» S, 10. 14. i Ed. 3. fttt. i. c. 4. Regli(. 15. Raft. 342. Co. Ent. 
JOS') 

Before the making of this ftatute, if a falfe jadgement had been 
given in a court baron, this fhould have been redreiTed in the court 
baron of the lord next above him, and fo upward of the lords pa- 
ramount, which both was an occafion of long delayes, and the king 
had alfo many times prejudice thereby, for that thofe bafe courts 
could afleiTe no fine or amerciament to the king; which is fb to 
be underflood, that if the next immediate mefne bad no court 
baron, the falfe judgement could not be redreiTed in the court of 
Regift. fel. 15. the lord next above, for default of privity, but then the Eilfe 
judgement was to be redrefled in the court of common pleas, or 
before the jufticesin eyre: hereby (hall appeare, how necefiary it 
is to know what the common law was before the making of any» 
and efpecially of this flatute, for without that this a6t could not 
be unaerflood. 

This ad confifteth on two branches, the firft is negative, the 
other affirmative. 

1. That none from henceforth (except the king) (hall hold plea 
» his court of fiilfe judgement in the court of his tenants. 

Hereby is implied that by the common law, the falfe judgement 
^n a court baron was to be redrefled in the courts of the lords 
above. 

2. The affirmative is, becanfe foch pleas (of falfe judgment) 
fpecially belong to the crowne and dignity of our lord the kin? ; 
this is a reafon of the taking away of the jurifdiAion of the iu- 
periour lords : and the tSe6t of the reafon is this, that an fuch pro- 
ceedings, many times fines and amerdaments to the kine were to 
be impofed, which did belon? to the kings crowne and dignity, 

Dkr,9Elis. %$y that is, to the kings courts of record, and not to inferiour couru 
of lords, that were not of record: and befides, if the judgment 
were reverfed in the lords court, the fuitors that gave the fidfe 
judgement were to be amercied to the king, which the inferiour 
court could not doe. 

And for that at the common law, for default of courts of fu- 
periour lords, the falfe judgement was to be redrefled in the court 

- of 
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of common pleas, therefore though the wbrdt be i^cepto domttn ' 
rsfft and bujufmodi placita /pedant ad earonam et Sgnitatetn domini 
regis, which might give a countenance to the kings court, coram 
^'i^y yet this flatute taketh away no jurifdidlion from the court of 
common pleas, that it had before this ftatute. And this doth 
Briccon, who wrote footie after this ftatilte, grounding himfelfe 
upon 'this ad, notably expreiTe in thefe words : 

Et Ji faux judgement , oufaux proces foit tro*ve in le record, et In parol Bnttony foI« 59, 
Jiit in counte^ de ceo ne *uoilom nous my que le 'vifc* ne Us fuiters eient 
c6wujans : mes plein/oyt que gre*vefe fentirat IS face 'vener le proces faf 
le record devant nous jujlices in banke, ^ illonques foit rtdrefje le error 
fi potent ijjfnt tro've. 

And the rule in the Regiftcr is, Regift. fol. 15. 

Si faux judgement foit done en coanty, cour} baron, ou auter court nient 
tnfranchife (i, nient de record) que ont conufans de plea, celuy contre 
^e judgement eft done poet aver bre, de rtcorder la parole decant juf 
tkes in banke on in eire, Et ceft rule extend auxi bien in autre bre, [ '39 3 
tome in bre, de droit, et la ou la parole eft per bre, oufans bre, 

' And DOW the juftices in eyre being (as hath been faid) worn Regiil. ubi fa« 
out, the originail writ of falfe judgement is retoulrnable, coram P^*« 
jufiiciariis noftris apud lFeftm*\ which arc the jufliccs of the court 
of common pleas. 



CAP. XXI. 

pRO FIS XJM eji etlamy quod ft I T is provided alfo, that if die beafts 

averia alicujus capiantur^ et /«- of any inan be taken, and wrong- 

jijle detineantur^ vicecomes pojl queri^ fully withholden, the fherifFe, after 

fmntam indejibi fa£iam ( i ), ea fine complaint made to him thereof, may 

impedimenio (3) vel contradiSfione ejus deliver them without let or gainfaying 
qui di^a averia ceperity deliberare pof ' of him that took the beafts, if th^ 

fiijji extra libertatescaptafuerint. Ei were taken out of liberties. And u 

Ji infra libertates capta fuerint hujuf the beafis were taken within any li- 

nwdi averiay et balivi libertatis ea deli^ berties, and the bailiffs of the liberty 

berare mluerint {2), tunc vicecom* pro will not deliver them, then the fhcriff, 

defe^u ipforum balivorum tafaciat dc^ for default of thofe bailiffs, (hall caufe 

Ixberarim them to be delivered, 

Gltny. li. 12. c. 11. 15. Minor, c. ». § 16. Flcta, lib. a. ca. 39. 1 E. 3. 11. b. Vide W. i. ci 
17^ (Dyer, f. 245. Bro. kiott, 2, 3. Bro. Parliament, loS. Fiu. Rctom. de Vifcont. 17. S Inft* 
145- b« "3 Rep. 31-3 Ed. I' c. 17. Rcgift. S2, &c.) 

The mifchiefes before this ftatnte were firft when a mans beafts ai H.6.^fc|Pe- 
Of other ^oods were diftreined and impounded, the owner of the p["y'jJichl 7&8I 
goods had no remedy but a writ of replevin, by which delay the gjj,^ ^^^ 
beafts or other goods were long detained from the owner to his 
great loffe and damage. 

Secondly, when the beafts or other goods were diftreined and |5>^«3'*3- 
impoonded within any liberty that had retourn of writs, the Ihc- ^-N-B* 5*» ^* 
riSe was driven to make a warrant to the baylie of the liberty to 

IUkjt,. M make 
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nuke deiiverance« and that wrought a longer delay, for at th« 
common law he could not enter into the liberty in that caTe* 

A third ratfcliiefe was when the diflrefTe was taken out of the 

liberty, and impounded within : Now this flatute doth apply cures 

to all thefe three mifchiefes* 

« E.Tu. ^'^ ^^^ querimoniam indefihifaa,' &c.] That is, the (herifFc 

9 F.* 4. 4S.' ^P^" ^ pleint made unto him without writ may either, by paroll^ 

14 H. 7. 9. or by precept, command his bayly to deliver them, that is to 

16 H. 7. 16. make replevin of theto, and by thefe words poft querimmiam fibi 

*' "• 7- aj* faa\ the iherilFe may take a pleint out oi the • county court, and 

Firft part^if the ^*^^ replevin prefenily^ (which he ought to enter in the county 

Inftitutes, feft. court) for^it fliould be inconvenieht, and againft the fcope of this 

2X9.& 1J7. ftatute, that the owner for whofe benefit the ilatute was made^ 

• »i £. 4. 66. fhould tarry for his beails to the next County court, which it 

hotden from moneth to monethi 

And in a replevin by pleint, the iheriffe may hold plea m hitf 

county court, although the value be of 20 1. or ahpve, by force of 

this flatute, but in other adlions he fhall hold plea under 40 s. 

The ufage of the county of Northampton is, that in the abfence 

30 E« 3. 13. ^p ^^ ftleriffes baylie the frankpledge may make deliverance % 

note this. 
P.rgjft. 81. b. If J, s. be (herifFe, and the diflreffe was taken by him, the writ 

or pleint (hall be in common forme, naming the iheriffe by hi» 
chriften name and iirname, qu^ J* S. cepitf and not quze tu ip/e ce^ 
f -t /'/'» *"^ ^^^ ftieriife in that cafe ought to make deliverance. 

[140] '{z) Et Jt infra libMaUs, l^c, balM liberiatis ea dtlibtrare ni- 

lutnnt,'\ Hereby it appeareth that when the diftreife is taken 
and impounded within a liberty that hath retourne of writs, whe- 
thcr the matter be before the (heriffc by writ or by pleint, thdr 
fheriffe ought xp make a warrant to the baylife of the liberty to 
r.XB^ei.'f.* *"*^^ deliverance; whereunto if he make no anfwer, or retourn 
that he will make no deliverance, or the like, the fheriffe may by 
force of this ftatute, and the ftatute of W. i. enter into thelibert)'« 
and make deliverance; and herewith agreeth Pleta. 
I'fi^ baliv* s^' ^^" ^^ ^ balivus aUcujus babentis Hbertatem retort^ brroium ptfiqtte 
Regift.' 8al 'vkecom' Jihi prtecept* reg*^ njel aliud mandatum ix officio fuo deptndens 

a<ueria, ut pradi^um efl, ditenta non deliberft, vicecom* ixtunc babef" 
irtgreffitmy etfaciat quod jiatm efif ^c, Et eodem moda fiai dilibtrMiim 
licff fine brt*vi fufcepta fkcttritate de profit utndo^ i^f. 

And if the diftreffe be taken witnoiit the franchife, and im« 
pounded ^ithin, the (heriffe may upon pleint made, prefently en- 
ter and make deliverance (without any precept to the bayly of the 
liberty) for the ftatute provideth that he (hall replevy. Si txtra libtr^ 
totes capta fuer* et fi infra Uhertates captafuerint hujufmodi ivoiriti^ 
t^c. So as there is no precept to be direded to the bayly of the 
liberty, but where the diftrefle was taken within the liberty; and 
where the diftreffe was taken out of the liberty, there by the ex- 
preffe words of the ftatute the fherifte may enter and make dc-» 
liverance prefently. 
JclUeranV^*^' (5) Sine impedimento, &c.] A man by deed makes aleafrfbr 

c iverance. 15. y^^^^^ refervin? a rent with a claufe of diftrefle, and to dctaice 
the diftreffe againft gages and pledges untill gree be made, yet the 
(hriiife, or bayly of the liberty, as tSe cafe requires^ ought to makii 
deliverance of fuch a diftreffe. 
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Note the original writ ofrepUg* is in nature Of zjkflicies, and is 
ketretournable; and in ^Jii/tides no cona(ance can be deinanded» 
bccaafe none can demand conufance* but he that hath a court of 34 H. 6» 48. 
^oitl» and of a plea in a court of record ; but the county court* 
^ough the plea be holden therein by a jufiicies the kings writ, yet 
is it no court of records* for of a judgement therein there Heth a 
^rit of £dfe judgement, and not a writ of ^rror : alfo if the (he- 
life ihonld graunt the conufance, he could not award a refuromons^ 
and the lord of the franchife can, demand no connfance in a re* 
flerim 

And fct divers lords of hundreds, and court barons have pdwef F.N.B. 73. K 
to hold plea, de wtito uamio, in old books called de nnn for the ^^jV ***'*« 
better underftanding of this aft, and of .divers auncient ads of '* ^' ' ^* 
parliament^ books, and records, it is good to know what the fi;e- 
Attine fenfe of viiitum namium is, wherein many have erred; If a* See W. i. ea. u 
VttMM fignifieth a taking, or diftrefle, and *vetiimn is forbidden, F.N.B.ys* 
and properly it Jignifieth when the bayly of the lord diftreineth 
beads or goods, and the lord fbrbiddeth his bayly to deliver them 
When the iheriffe eomes to replevy them^ and to that end to drive 
them to places unknowne, or to take fuch a courfe as they ihould 
hot be replevied : but it is alfo called a diflrefTej that is forbiddeil 
vetitum namiu, when without any words they are eloigned, or ib 
handled by a forbidden courfe, as they cannot be replevied* for 
then they are forbidden in law to be replevied. 

Now by this it appeareth how they erre, thatf take It, that be^s 
Or goods taken in withernam ihould be beafls or goods taken in 
vetito mamh, for *vetitttm namium^ or <u€tstum namii is unlawful!, for dragon, tib. |, 
whether the diftreffe were lawfully taken or no, yet the forbidding ^^^' '55- ^ 
of them againft gages and pledges to be replevied, out of queilion 
is unlawfull. fiut the beails in withernam are lawfully taken by 
aachoricy of law, in lieu of thofe that were diflreined and for- 
bidden to be replevied, and the writ or precept of withernam re* * -a © * 
citeth, ^odpofiquam predid' 2?. averia predia* A. cepit, et in comit" yof^o. 
iu9 ea fugavii, l^c, per ^uod ea eidem A, replegiari non fotuifti^ nos F.N.B. 73. 
nuditia ipfius B. ohviare njolentes in hoc parte tibi pracipimus quod [ 141 1 
averia pradiB^ B, in ialiva tua cap* in nvitbemam, et ea detineas 
donee eidem A, a*veria fua pnedia* fecundum legtm et confuetudinem 
regni noftri repligiar^ P^JP^i ^^* So ^ the taking in withernam is 
a lawfoll taking by authority of law, and therefore cannot be term- 
ed a taking forbidden, for that it is exprefsly commanded to be 
done^ and diis agreeth with our old bookes. Hereof Brafton faiths 
^ amtem aiveria ei^ianttir per /er*uientem domini (fine jndicio curia) Brad, lu 3. 151, 
et p^ed petiia fuerint ab ipjb domino, cum prafens f merit, et ipfe ea 'i|-**- '57» «• 
^Htugrit per vadium et plegium, uteraue tenebitur, ut 'uidetur, unus de Jf - ^'* 
eaptione, et alter de *vetito namio ; et licet dominus ipfe ad'voca'verit cap- 
tionem Jeruientis, Jer*vientem nen liberat fed onerat feipfum, et uterqui 
ttnetwr defaSofer<oiewtis, ferment quia cepit, et dominus dupUciter, quia 
advQcat fa^um fer*oientis, et quia vetat : ittm funt qui dicunt, quod 
non tenetur quis re/pondere de *vetito, antequam com*vincatur captio m- 
j^a, ad quod dico, quamt/is captio Ju/ia, W injufia, tamen *vetitwi^ 
ftmper erit inju^um. 

And in W, 2. placita de vetito namio, is intended a power to hold W. a. et^a. 
plea of taking ot dL(lrefIes> and forbidding of them to be replevied* 
fti clearly appeareth by the words of that ^€tf and cannot be In* 
tended of pleas of withernam. 

Ml D$ 
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Mii'rory ct. i. /)^ q;^^ Ji^nt 2. manntrs^ Inn fuarit uri <vee *vi*ve naamt ^c, cdotri 

' De tec de aaam ^^^^^' ^ P^'^g^^ /f^jfiMh tauter quant lun ne/uffer my/oy eftre diftrnn 
'a droits l3 lun t5 iauter font perjonel trejpaffes centre la peac€* 

Vet is an old French word, and is as much to fay, as 'vetitus^ or 
forbidden. 

Noam ntft autre cbofi que reafonahU diftrM ; it commeth of the 
Saxon word ntmmen^ or nammeny to take h^^ld on, or diflrein, where- 
of cpmes namium, i. caftio, and fo vetitum namium fienifiech in law 
a di/lrefle, or taking forbidden to be replevied. 

Now feeine withernam hath been mentioned, you ihall findc 
that the true ienfe of the word is aproofe of the aforefaid matter, 
for it is compounded of two old Saxon words, a//e. nveder, which 
common fpeech hath turned to oJer, or other ; and naam, that fig- 
nifiech, as hath been faid> a caption* or taking, and theicfbre is as 
much aft a taking, or a reprifall of other goods in lieu of them that 
were formerly t^en and eloigned or wiihhold^ni and this is ca^ 
fere in 'withernam\ whereof the Regifter fpeakcthi and wcU cx- 
ppundeth, which now you fee clearly is juft and lawfull. 
tambard Tcrbo And therefore one fpeaking of withernam« and condemning the 
l^ithernatn. tforefai4 error, faith, Verum maximam mibi admirationem mo*vet in^ 

trodu^a Hominh depra*vatio^ qua nxHtbernam <vetiium (cum potius ite-i' 
rntum ftnat ) namium dicit, 
F.N.B. 89. u. ^\nj albeit the ciiftreffe were lawfull, yet by matter, ex pofifoBo, 

g *'*''** h: { a *' '"^y ^^ called 'vetitum r.amiumy a wrong full taking: for when (for 
ra .u 1 ujr . ^^^^pi^^ j^^ thdt dell reineth them eloigr.eih them, fo as they can- 
not b I re pie vied, the owner fliall have an adlion of treflpalTe, quare 
*vi et urmis, averia ifjius yL cepit et ea ad loca ignota 'faganjit it a quod 
aueria ilia eidem ji, Jecundum legem et con/uetudinem regni noftri re^ 
plegiafid, invcniri non poterit : whereby it appeareth, that by the 
matter fubfequent, the firil diftreile is in this fenfe, and to this ef* 
^ fc(5, termed unlawful]* 

\ 

[14a] CAP. XXIL 

7y VL L us de cater pcJpJ dij- "J^ ONE from henceforth may dif^ 

tringere lihere tenentes fuos ad train his freeholders to anfwer 

refpondendum de libero ttnemento Juf^ for their freeholds, nor for any things 

necde aliquibus ad liberumtenenientum touching their freehold, without the 

fiiumjpe£fantibus { 1 ), nee jur are facial king's writ: nor fliall caufe his free* 

libere tenentes {2)fu9S contra ijolun- holders to fwear againft their wills; 

tatemjuqm^ quia hoc nullus facer e po^ for no man may do that without the 

iejlfme pracepto domini regis. king's Commandment. 

15 R» %, cap. %, 16 R. ft. cap. 2. (15 R; 2. c« i%.) 

Kotdjuff This aft is confirmed and enlarged by the ftatate of tc and 

-vexjag. Before this llatutie, lords would diflraine their frte tenants to 

come and (hew the deeds, ijpccially the originall deed, whereby they 
might know by what rent and fervices the tenancie was holden of 
them, and obliquely many times perufing the deeds (which arc the 
fecreti and fmews of a znan$ land) brought in queltion the title <it 

the 



C^O. 22« 



•Marlebridge. 



14a 



the fire-bold it felfe. Another mifchicfc was, that the lord* of 
court barons, hundreds, &c. where the fuitors were judges, would 
conflraine them to fweare betweene partie and partie, both which 
mifchiefes are taken away by two feverall branches of this a6l. 

(1) M liberum tenemenlum fuum Jpec^antilfus,'] By thefe wOrds 
arc intended the charters or tenure of their lands, for they doe 
properly belong to the free-hold ; and if the freeholder be dif- 
trained contrary to the purview of this ftatute, he (hall have a writ 
of prohibition grounded upon this aft. Cum d€ communi confilio reg* 
ni noftri Anglic ftatutum fit^ quod nullus dijlringere poffit libere />- 
nentesfuos ad rt/pondendum dt lihero tenement faoy nee de alt qui bus ^ 
lihtrum tenimentumfyum/pe^antihus, ^r, Tihi pracipimus quod non 
difiringa^ ad re/pondendum, iSc. 

And it appeareth by the Rcgiftcr, that this aft doth bind the 
king, for there is a writ dircftcd to the kings bailifFes of his man- 
fior of N. the words whereof be, FoSis pracipimus, quod non dif" 
tringatU A* ad refpondendum coram 'voah in curia nt^ra pradiSP de 
lihtro tenem* fuOf nee de aliquibus ad liberum tenement urn /uum fpeSlan^ 
tibta, ^nd if the kings bailiffe doth not obey this writ, the te- 
nant (hall have an attachment againil him, which alfo appearcs in 
the Regider. 

(2) Nee jurari facit libere tenenfesJ] This is to be underftood 
betweene partie and partie ; but to enquire for the lord of all the 
articles bejoneing to the court baron or hundred, they may be 
fworne, and fo are the books to be underilood. Hereof you may 
rcade a notable record in I4£. i. in Banco, &c. 

Gilbertus de Pincebek l^ Ricbardus filius Guilielmi de Spalding im- 
' plaeitaver* Priorem de Spalding pro eo quod cum Jinf liberi homines j t^ 
terras ^ tenementa fua ttnent liberh ipfe Prior diftringit eos ad eorpo- 
rale facramintum prdtfiqnd* fibi fif^e praeepto regis, contra legem ^ eon- 
Juet* regni regis^ & contra • prohibitionem, tfc . Prior dicit quod ha^ 
bet li^ertatem ^ regalitatem, quod fi quit eaptus fuirit cum latrofinio, 
quod ipft per baU*uos/uos in curia fua inde babet cogn*, Et quod fap^r 
eaptionem fur is cum manuopere . didumfuit didis Gilberto 13 Ricbardot 
quod ad rei veritatem inde inquir end* pr aft arent facr amentum, qui illud 
facers recufarunt^ undt die* quod per eonfiderationem curidt prad* fuerunt 
ipfi diftridi propter contemptum prdtdid* judic*. Et quia in eafu hu^ 
jufmodi liber homo in curia dominifid eorpirah debet faeramenlum pra- 
ft are, Ji per confuetudinem ejjtfdem curia (id hoc eledus fuerit, W idem 
'Gilbertus ^ Ricbardus non pojfunt dedicere, quia per con/uetud* ejuf- 
dem curia ad hujufmodi corp^rale Jacramentum electi fuerunt, Con-^ 
Jiderat* eft, quod Prior Jine die, k3 bab* return* a'ueriorum, W ipji Gui^ 
lielms ^ Ricbardi in miferieordia. 

But in the leet or toume, the fuitors may be compelled to be 
fworne as well for the kibg, as betweene partie and partie ; for 
they are not libere tenentes, as this ftatute fpeaketh, in refpeft of 
tenure, but doe their fuit in refpeft of reliance ; alfo the leeis and 
tonmesi are the courts of the king and of record ; and the court 
baron and hundred court of other lords are not courts of record. 

The rule of law is, that whenibever any man hath any thing of 
Ncommon right and by courfe of law, the fame may well be enlarged 
by cuftomd and prefcription ; as the lord of a manour that hath a 
court baron, ef common right and by courfe of law all pleas cnere- 
in are determinable by wag<^r of law, and yet by prefcription the 
lord may prefcribe tp determine them by jurie. And Vm branch 
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doth blnde the king in his court baron> himdred or coitttie 
court. 

Of both thefe articles Bra£lon faith thus, Nonfouji ali^uis,har9^ 
'vicecomes, 'vel alius de liberis ttntmentii cogm/are, nee tmns ttnttur rg* 
/pt^dere fine pr^cepto *vel warranto Joptini rfgis, nee itiam ppffimt ati^ 
quern ad jacramentum fine taarranto compeliere* 

In a writ of right patent direded to the lord of the nanour^ 
plea (hall be holden of freehold, and the court in that cafe may 
give an oatli, for there is the kings writ of precipe fuod nddat^ 
which is pTdeceptum domini r^is. Of this you fliall reade plenti-? 
fully in our old books, and it properly belongeth to another trea« 
tife. And note thefe words in our 9J&» Situ prtgcepto domim regis^ 
doe refer to both claufes. 
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pROVISUM ifi etiamy quod ft 
^ balivi ( I ), qui compotum fuum 
. domnisfuis nddiretenentur^fifubtrax' 
irinty et terras Vil tene^nta non ha~ 
iuerint (2), ^/r ^ua d'tftringi pojfunt^ 
tunc per eorum corpora attachientur^ 
it a quodvicecomts in cujus baltva inve^ 
pianturj cos venire faciat ad compotum 
Juum reddendo. ^ 



T T is provided alfO| that if bailiffs^ 
which ought to make account to 
ifaeir lords, do withdraw themfelve?^ 
and haye' no lands nor tenements 
whereby they may be diftrai^ed 5 then 
they fball be attached by their bodies, 
fo that the (herifF) in whofe bailiwick 
they be found, (hall caufe tbc^itocomc 
to make their accomiv. 
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(Fits. Brief^ 791, 806. Fitz. Procefs, ivj. Fits. Exigent, is. i Roll. iSs.) 



The mifchlefe before th\s fiatute was, as it appeareth by the 
Utter thereof, that the lad proces in an a^ion of accompt waa 
diftres infinite, and the accomptants feeking fubterfuges did witht 
draw themfelves and become vagrant, flying to fecret places, fooie* 
times in foreine counties, and had no lands or tenements whereby 
they might be diftrained^ fo as the lords were in a manner rc« 
medilefTe. 

This ad doth gire to the lord a vfrit of accoq^t, founded upon 
this Aatute, which of the words of the writ is called a monftr^fvit 
de compote, and bcfinnneth thus : Monftravit nobi^ A. quod cum B* 
bali'vus fuus, bfc. Of which writ you may reade in the Rc^ifter, 
in Fleta, and other ancient books and records^ and lyeth in any 
county where the accountant may be found. 

( I ) Bali'viJ] This (latnte extends not onely to bailiffes acoord-^ 
ing to the letter, but to gardeins in focage, receivers, and other 
accountants: but the ftatute of W. 2. c. 11. extends only to bai- 
lifes and receivers, ind not to a gardein in focage; for a capias 
lyeth againft him by this fiatute, but no exigent by the ftatute 
of W. 2. 

^ And where feme have fuppofed, that the ftatute of W. a. which 
giveth proces of udagary in an adion of account, hath taken away 
either the effed or the ufe of thi9 aft, tha contrary appeareth in 
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that eafe, and in other cafes in oar books, as hereafter ihaU 
appeare, 

(2) Et terras it tinementa non bidfumntJ] If the accomptants 
have anv lands or tenements, whereby they might be diilrained, 
though It be not to the valae of the acconnc, yet it fufficeth to ex- 
empt them out of this ftatute, but they mnft have lands and tener 
ments for terme of life at the leaft, and fo is this adl to bee un- 
derftood. / 

For proof whereof; after this ftatute, and after the faid ftatute 
of W. 2. cap. II, WKn in 4 E. 2. one brought a writ oi monfiravit 
0k eompoto qpon this ftatnte, and counted that he was his receiver of 
C.I. &c In which adton ibure points were refolved. 1. That 
our ftatuce extendejth to a receiver as well as to a bailife. 2. That 
if the acooanunt hath any lands or tenements, though they be not 
fufiictent to render the account, yet he is exempted out of the fta- 
cote. 3. By thefe words [lands and tenements] is intended an 
efiate of freehold ; and therefore where it was there found that the 
licconntant had a hoofe of the yearly value of vi. s. in the right of 
hb wife, who had the inheriunce thereof, b<|t for that it was 
the freehol4 of ^is wife, and not his freehold, it was adjudged no 
fafficiencie within the ftatute. 4. Laftly, it wa< refolved, that if 
the hnfband had iflue by his wife, fo 4s he had a franktenement for 
his life, he had beene exempted out of the fktute, And the like 
pife was in 6 £. ?. in qafe of a receiver, and m^ny other authori- 
ties and records there be to that e^edt, whereby it appeareth that 
both this ad hath ftill his elfea, and that it was in ufe after the 
flati of W. 2.. cap. ] I . And herewith agreeth Pleta* which wrote 
ibone after the (latute of W. ^. and that ftatute doth confirme this 
ad, Et fi diffugerit^ et gratis cempotvsn redderf ndluerit^ ficut in aliit 
ftttvtis alibi continetur : by which words this (tatute is meant. "^ 

And good ufe may be made of this wri^ of menfiravit de com-- 

'«, if the plaintife can learne in what place or countie he lurketh, 
tut he cannot have this writ fid fir fidem^ quam fraftan dibit in 
(aniiUariot Cffr. 

But if any fue oat this writ of mM/trofvit df C9mf9t9i and attache 
the accoontanis body, where he hath lands and tenements, con* 
trary to this ad, in dtaptimem ctariit antra formam ftatuti^ 13 e^ 
tl^e party grieved ihall have a ^rit for his reliefe, which appeareth 
in the Jj^egifter, 
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TTE]ldjirmaru{i) Umpert^ina^ 
rum fuarum vajlum^ vinditixnum^ 
. vd exilium (2) non factent (3) de 
dombus^ bofcis^ vel haminibuSj nee de 
aUquibus ad tenementa qua adfirmam 
habentfpeSiantibui (4), ntftfpeciaUm 
inde babturint conciffionem (5), per 
firiptum cmventionisnuntionetn factent 
fU9d bnfacere pejunt. ^uodfiftce'- 

rintj 



A L S O fcrmors, during dicir 
"^ terms, (hall not make waftcj^ 
felc, nor exile of houfe, woods, and 
men, nor of any thing belonging tu 
the tenements that they have tQ ferra^ 
withqut ifpecial licence had by writing 
^ qf covenant, making mention, that 
they may do it; which thing if they 
doy and thereof be convid^ they 
M 4 ihall 
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r/V7f, eifuper hoc convlneantuTy damp- Ihall yield fiill damage, and fiiatt 
na plena vdjlituant^ et per Tnifericor-' be puni(hed by amerciament grievr 
diam graviur puniantur (6). oufly. 

Sec the ftatutc of Glouc' c. 8. (Mirror, 320. 5 Rep. 18. Dyer, f. 281. FiU. Waft. 12. av 
30. 32. 37. 42, 43. 46, 47, 48. 53. 68, 69. 76. 78. 82. 88. 4 Rep. 63. Raft. 689. 6 £d. i. fta^ 
I. c. 5.) 

The mifchicfe before this flatute was, that againft levees for life 

or years, there lay no prohibition of waAe. at the common law. 

becaui'e they came in by the a£l of the leAbr, and he might have 

provided upon the making of the leafe, againfl wafte to be done, 

and he that might and would not provide for himfelf, the commoii 

law would not provide for : otherwife it is of eftates created by 

law, as tenant in dower, and the gardien; but feeing walle and 

deftrudion is hurtful! to the common-wealth, this aS providetb 

renaedy for wafte done by leiTee for life, or leflee for ycares, and 

it is the iix^ flatute that gave remedy in thofe cafes : for the rulp 

]tegift.7t. of the Regifler is, that there are five manner of writs of wafle^^ 

Braa. \u 4« fo. <z;i>:. two at the common law, as for wade done by tenant in dower^ 

' 355» 356* 357« pr by the gardien; and three by llatute, or fpeciall l^w, as agaia(l 

tenant for life, tenant for yeares, and tenant by the CQurtefie. 

(i) firmarii.] For the word /r ma, v/hcieof Jirmarius coxoxaexh^ 
fee the firll part of the Inflitutes, fcft. i. 

Htrtf rmarii doe comprehend all fu^h as hold hy Icafe for life, 
or lives, or for yeares, by deed or without deed : large j'e habet hoc 
ricta, lib. 5. ca. diSiio firmariui ad terminuni "vit^e^ et ad terminum aunorumi and fo 
3^ > inuch Fleta faith, de termino, 

tlcgift.71. Albeit the Regiftcr faith, Sciend*^ that per ftatutum de MdrU- 

bridge, cap* 23. datafuit qu^dam prohibit io *vafti <ver/us tenentem an* 
Vfirum, which is true, though the flatute do;h extend to ifarmers fo^ 
life alfo, but this afl extended not to tenant by the courte£e, fo^ 
}ie is not a farmer, but if a leafe be made for life or yeares» he is 
a farmer, though no rent be referred. 
J''*P«J«^thc (2) f^aftupi, <venditionem, 'vel exiUum,^ Of tl^cfe you fhall reade 
Inft.fea.67. j„ j^g flr^ part of the Inflitutes. But a reafon is required, th^ 
feeing as well the eflate of the tenant by the courtefie, as the te- 
nant in dower are cres^ted by a£t in la^k wherefore the prohibi- 
tion of wafi did not lie as well againft the tenant by the curtef^, 
as the tenant in dower at the common law ; and the reafon is this, 
for that by having of iffue the flate of tenant by the coartefie v% 
originally created, and yet after that he fhall doe homage alone iq 
the life of his wife, which proveth a larger eflate; and feeing at 
the creation of his eflate he might doe walle, the prohibition of 
wafle lay not againfl him after his wives deceafe, but in the cafe of 
• tenant in dower, fhe is punifbable of waile at the firfl creation of 
her tdate: the prohibitior) of wafle lay not againfl tenant in taijfe 
apres poffiL (whofe flate was created by adl m law) becaufe th« 
originall tflatc was not punifhablc of wafte. 
DIer II Elw. ^ (^) Non/aciavt,] To doe or make wafle, in Icgall underfland- 
^«i. b. jj^g jyj jj^-g pijj^.^^ includes as well permifTive wafle, which is wafle 

by reafon of omifEon, or not doing, as for want of reparation, a^. 
wafle by reafon of commiffion, as to cut downe timber trees, or 
proflrate houfes, or the like; and the fame word hath the flatute 
of GIouc. cap. 5. que aver fait nuafie, and yet is underilopd as we^ 
: . of 



jpap. 24, Marlebridge, ii^iS 

pi paffire, as adive wafte, for he that fuffereth a houfe to deczy^ 
)vhich he ought to repaire, doth the wafte : and therefore if a man 
maketh a leale for yeares by indenture of a houfe and lands, upon 
condition, that if it happen the leffce to doe any wafte, that the lef- 
for fhall reenter, in this cafe if the lefTee fuffer the houfes to be 
wailed, the leflbr fhall re-enter, fo as this word facere^ hath not 
onely this iigniiication in a penaU ftatute, but in a condition 

This aa prohibiteth that farmers (hall not doe wafle, and yet if ai H. 7. 37. % 
the]^ fuffer a itran^er to doe wade, they (hall be charged with it, 
for it is prefumed in law, that the farmer may withiland it, Et qui f 146 1 
man ohfiat quod obfiare poteft,facer{ 'videtur. Secondly, the law doth 
ve to every man his proper adtion, fo as none of them be withoqt 
ne remedy : and therefore in this cafe the leiTor fhall have his 
adion of wafte againfl the leffee, and the leffee his adlion of tref- pj^ p^^ I«JL* 
pafTe againfl him that did the wade, and fo the lofTe, as reafon re- (ea. 67t 
quirethj in the end fhall lie upon the wrong doer, and if the 
leflbr fhould not have his a£lion of wafle, hee fhould bee without 
remedy. 

(4) Nee de aliquihus ad temmetfta qnst bahtnt ad firmam ffeiiantihui, ] 
There were before particularly named de domiius, 60/cJs, et bomini» 
bus ; thefe words doe comprehend lands and meadowes belonging 
<o the farme; 

Alfo thefe generall words have a further iignification, and there- 
fore if there had been a farmer for life, or yeares of a mannor^ 
and a tenancy had ef cheated,. this tenancy fo efcheated did belong 
to the tenements that he held in farm, and thereforfs this a£l ex- 
tended to it, and the lefTor fhall have generally a writ, and^ fuppofe 
a leafe made of the lands el'cheated by the lefTor, and mamtain it 
by the ipeci^U matter. 

(5) ^ifi babeant Jpectalem concej/ionem*'^ This graunt ought to %%%. foL 34, 
be by deed, for all wafte tendcth to the dif- inheritance of the lefTor, H K. 3. 37. 
and therefore no man can claime to be difpunifhable of wade with- 
out deed. 

■ In Lewis Bowles cafe you may reade plentifully of this mattey. « Lib. ii.fo.S2^ 

This fpeciall graunt is intended to be ah/que impetitione <vaflu *3t ^'de lib. 4. 

without impeachment of wafte. Impeachment commeth of the J^j^3- !»»>• 9* 

French word empejhementi ^ the fage^ of the law have ufed the b^vS'e J. u. f«, 

word impetitioy derived of in and peto, and ihdXjlne impetitione vajliy «a. b. * 

IS as much to fay, as without tmpeachmertt, that is, without any Lcwys Bowit 

demand or challenge for doing of wafte; but if the claufe be ^a^^. See the firt 

either ^ne itnpedinento, or impeditlone 'vajti, it amoui^teth in judge- \lei%<^w^ 

ment of law to as much z^Jine impetitione 'vafti* fans Impcach- 

(6) * Damna tlena reftituant et per mifericordiam 7ra*viter punian- mcnt de WaAe. 
tur,] ^ And this muft be underftood in fuch a prohibition of wafte Adj^dg. Tr. C 
upon this ftatute, as lay againd tenant in dower at the common ^^J^ ^**- ^ 
law,^ and fingle damages was given by this ftatute agajnft leffee tm.^Co. 664^** 
for life, and leffee for yeares. ' 665. 

This datute of Glouc'. cap. c. gave treble damages, and the 'Fleta,rui. 
place waded againd leffee for life, leffee for yeares, and tenant by J"* 'I' 
thecourtefie,&c. . ^ -Reg.ft.7*. 

But after this datute, and the datute of Glouc*. Confuevit fieri W. ». ctp. 14* 

Ireve de probihitione 'vaftt, per quod breve multifuerunt in err ore ^ ere- 

dentes qUod Hit qui 'uaftumfecerini non babuerunt necejfe re/hondere niji 

fMitm di yafiofa&o foft probibitionem eis direSam j domlnus rex fit 

* b^infmodi 
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h^ujm^di error de c^tero tollatur) ftatuit quod de njafin quoetrnque, Ifc^ 
nonfiat de c^etero hre^e de probibithne Jed breve de Jummonithne, quod 
iilef de quo queriiur, rtfpondeeU de *vnftofaffo quocunque tempore, l^c. 
Whereupon the prohibition of walte was abrogated^ and the 
Regift. fol. ^^• a&ion of wafte framed upon the a^ of WefUn. z. as in ti\e Regifter 
appeareth. 



£,47] CAP. XXV. 

yVSTICIAR II itinerantes dg HP H E juftices in eyre from hencc-^ 
catiro non amercient villatas in forth (hall not amerce townfliips 

iiinere fuo^pro eo quodjinguli xii. an- in their circuits, becaufe all being 

n9rum ( i ) non venerint coram viceco^ twelve years old came not afore the 

mtsbus et coronatcribusy ad inquifttio- fberifFs and coroners, to make inquiry 

nes de reberiis (2)1 incendiis domorum of robberies, burnings of houfes, or 

(3)> ^'' ^^''^ ^^ coronam fpe&anti-- other things pertaining to the crown; 

hm (4) faciend\ Dum tanun de fo that there come mfficient out of 

viUatis illis veniant fuff denies (5), thofe towns, by whom iiich enqueft^ 

per quos inquifitiones hujufmodi pUm may be madefiill: except enquefts 

fi^^i P^J'*^^ exceptis inquifiiionibtts for the death of man, whereat all 

' de morte hominis (6) facienff^ nbi being twelve years of age, ouj^ht to 

mnnes xii, anmrum^ venire debent^^ appear, unlefs they have reaionable 

piji ratienabikm (aufam babeant abfen* caufe of abfence* 

Ilacai Chart, ca. 35. Hie «u la ft 8* (Fitt. Waft. 21. 39. 53. 66. 7ti 73. ioi« 103. no.) 

Two mifchiefes were before the making of this ftatute. 

Firft, that if the IhcrifFe did prcfent before the juftices in eyre» 
that thofe of the aee of twelve yeares came not to the toom, that the 
towhihips where uiey dwelt (hould be amercied« for that every one 
above twelve years appeared not at their tourns, where they fhould 
be fwome, (as hath oeen faid) amongft other things, that they 
ihould doe no felony, nor aflent to any, and therefore albeit they 
could not be ^xthnx. ad inquijit* faciend* , being under age of 2 !« 
yet they ought to be there to cake the oath, and to difcover felonies, 
if any they knew, according to their oath. 

Another mifchiefe, that when any robbery, burning of houfev 
homicide, or other felony was done, the fherifte, for fo much as per- 
tained to him, or the coroner in cafe of the death of man, would 
fummon many townihips, and Ibmetime a whole hundred, where 
twelve would ferve to make enquiry: and if all did not appear ac- 
cording to the fummons, they would prefent the fame bcHfbre the 
juftices in eyre, where the whole townihips or hundred were amer* 
cied, albeit many times a fufficient number to make enquiry did 
appearc. Now this ftatnte provideth remedy, that when thert 
commeth out of the townihips fo fummoned, a fufticient number by 
whom inquifitions may be fully made, that no amerciaments ihall 
be fet upon the townihips or hundred by the ji^iticcs in eyre, whicK 
was one remedy for both the two mifchiefe^. 

(I) ^ingn^ 
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(t> Sit^uliixium^im.'] Where old bookes mention fometim^ Mag.Chvt, 

14 yean, it is bat mifprinted; for the time for one to come to the ^' 35* 
toum or leeCj and to take his oath, as is aforefai49 i3 twelve yeares, 

and fo it is provided by this adl, v-j w ' 

(2) De roieriis.] Sec for this WQr4 i^ the firft part of the Infti- J^** ^* '' *» 
^tcs, fed. 501. hnet. 1. a. foU 

(3) liKtfuiiis Jomonm.^ By this it appeareth, that burning of Brit. fol. 16. 
koaies was felony by the common law, for otherwife he ^ould not Fieu, iib. 2. ca^ 
^ve enqmred of the fame in his toarn, 1^' r pi o 

This is to be underftood not onely of a dwelling honfe, bot of the f Jj* "Lg. ^ ^ 
bame or flable belonging thereunto, si H. 7, 1. 

The Mirror goeth farther, for he reckoning the fame amongft the Kf ixror, c i. § 8. 
higheft offences, faith, ardours font que ardent city, <uille, mai/o»t ^ Ardours et 
fu^g 9u autres chmtux dihur fikty in temfs di p$ac$ pur bmm^ ou \l^\ fi n.ac 
mmgsamce. Appeal 3e Arfaa 

Les appeaUs de arjbns/e/ent in tiel manner, cedde icy appeal Harding Sf cap. i* i iSi 
illenfne (•ve Ifsfimofmes) de ceo q. come m^me cefti cedde avoit tm £ |^ j 
pai^ en flu/on, ou un taje de bke, on un nfoIUin dfi/eyMe, eu euUer 
nuumer de iiens in tiel lieu, i^c, la vient wufme celuy Hardingy eten ie 
dit mea/in mift/ewe, l^c.feloniot^finent, Uc, 

And Fleta faith. Si fuis ^des aUenat nequiter ob inimicitiam vel ?1«^ *>bj fi^M. 
fr^d^ can/a tempore pacts comimfirit, et inde convi^^fyer* perapfellmn 
tfdjime, capitedi debet /ententiapnniri. fiat this belongech to another 
|reati(e. 

(4} Fel aHis ad cermam/f^aantibusA Here is meant other felo- 
nies at the common law, which are called plmcita corona, either en- 
auirable before the fheriffe in his toarne, or the coroner« of whom 
m ibt:ate here fpeaketh. 

(5) Dim tfpnen de viiiatis illis <veniunt /ujfcientes.'] But if theie 
appeare not fufficient, as if there appeare uqder iz, then all that 
were funimoned fliall be ameicied, an4 this doth follow the realbn 
of the common law, for where for triaU of any iiTue, th^re fhall be 
fommoned 94, if there 1 2 qnely appeare, and are fwome, the others 
that made defanlt fliall not be amercied; but if any of them that 
doe appeare be challenged and tried out, fo that i a remain not to 
try the iflue, then all the reft Ihall be amercied, as if there had under 
12 originally appeared : and it is a good expofition of a ftatute, 
when the reafon of the common law is purfoed; fee before cap. 18, 
concerning. amerciaments. ** 

(6) Exeeptis infidfitionibus de nwrtehemimst C^r.] The law hath Biitt0^€a.i, 
fo great refpedl to the pani(hment of homicide or murder, that 

at that inquifition before the coroner, all above 12 molb appeare 
^to the end the truth may be found out and pnnifhed, and the hor- 
nble crime of murder deteded) unlefle they have a reafonable est* 
Cttfe to the contrary. 
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Cap. 27, 



CAR XXVI. 



Ji/J UR D R UM{ I ) de catero non 
. adjudicetur coram jujlictariis^ ubi 

infortunium tantummodo adjudicatum 
eji^ fed locum habeat murdrum de in- 
ferfeSfis per filoniam (2) tantum^ et 
non aliter. 



\/f U R T H E R from Jhenceforth 
ftiall not be judged before our 
juftices, where it is found misfortune 
only, but it ihall take place in fuch 
as are flain by felony, and not other« 
wife. 



Bradon, lib. i. fol. \%Oy ill. Britton^cap. 6. Fieta, lib. i. cap. 23. 
354. 2 Roll> 120.) 



(Keyluig, 123. Co. Eat, 



firittaiiy cap. 7. 

3E-3- 
Coron. 354* 
3 E. 3. ibid. 322. 



^x £. 3. 17. b. 



Numb. 35. 9. 
Deut. 29* 2 

JofhuA 20y 21* 

[ H9l 

See the ftarote 
of Glouc' c. 9. 

2 H. 4. iS. 
II H. 7. 23. 

3 E. 3. coron. 
3P2. 



See the firft part 
of tbc Inft le^. 
745- 



The mifckiefe before this ftatute was, that he that killed a man 
by mifadventurc, per infortunium, as by doing any a6k that was not 
afainft law, and yet againfl his intent the death of a man enfaed, 
this was adjudged murder: as if a man had caft a Hone over an 
houfe, or (hot at a mark, and by the fall of the done, or glaunce of 
the arrow a man was flain, the party ihould fuffer death. And b 
it was at the common law, if a man had killed a man>^ defendendo, he 
fhquld be hanged, and forfeit in both cafes, as in cafe of murdef ; 
fo tender a regard had the law to the prefcrvation of the life of man. 
And with the common law was agreeable the judiciall law, before 
the cities of refuge were appointed j he that killed a man by mis- 
adventure, &c. was put to death, to the end that men (hould be ft> 
provident and wary of their aAions, as no death of man^ woman or 
thild might enfue thereupon. 

This llatute doth remedy both points, for the latter claafe is 
g^nerall, that it (hall not be murder, but where it is done perfeh* 
niam, i.felleo animo, and by malice prepenfed. And albeit his life 
in neither of thefe cafes is now loft, yet the forfeiture of his goods 
and chateux remained in both cafes. And fo if a man kill a man 
by mifadventure, if he efcape, the towne (hall be amcrcied» &c. is 
alfo a mark of the common law. 

(i) Murdrum^ For this word, fee the 1 part of the Inftit, 
fed. 500. To /peak of the parts of homicide, doth belong to 
another treatife; this onely (hall fufHce for the underilanding of 
this aft. 

(2) Per fekniam,'] For this word, and the fignification thereol^ 
fee the (irft part of the Inftitutes at large. 
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pRO FIS UM efi^ quod nuUus qui 
coram jujiiciariisitinerantibus vo^ 
£atur ad warrantum in placito terray 
vel tenement*-^ amercietur de cateroy 
pro eo quod prf fens non fuerit quando 
vocatur ad untrrantim (excepto prima 

die 



IT is provided, that nohe, being 
vouched to warranty before our 
juftices in -eyre, in plea of land or te- 
nement, (hall be amerced from hence- 
forth, bccaufe he was not prefent when 
he was vouched to warranty, except 

the 
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die adventus jufticiar^ ipforum) fedfi 
warrantus ilUfuerit infra cemitatum^ 
iunc injungatur viacom'j quodipfum 
infra tertium diem^ vel quartum (fe^ 
cundum locorum diflantiam) facial ve- 
itire^ ficut in itimre jufticiar^ fieri 
ewfueviu Etfi extra comitaf maneat 
tunc rationabilem babeat fumrnonitio- 
nem xv. dierum ad minus^ fecundum 
difcretienem jufticiar* et legem commu^ 
Menu 



the firft day of tlie coming of the juf- 
ticcs: but if the party vouched be 
within the fhire, then the fheriff ihall 
be commanded to caufe him to come 
within the third or fourdi day, accord- 
ing to the diftance of the place, as it 
was wont to be done in the circuit of 
the juftices. And if he dwell without 
the (hire, then he fliall have reafonable 
I'ummons of fifteen days at the leaft, 
after the difcretion of the juftices^ 
and the common law. 



Bn£l. L 3. fo. II 5y ti6< Brit. c. a. fo. 7* Fleu> U. i. cap. 9. Mirror, cap. 4 cap. Itiiieri4« 

By the cooiflfkon law, all the men of the ^county ought to appe are 
before the juftices in circ per bre*ve de generalifummonitione 'vie* dire^*, 
pud pr^moneat omnes de cem* quod Jint coram talihus jufticiariis ad 
cerium diem et locum per quadragiitta dies, as well that every man 
fhould be ready to anfwer to any matter, wherewith he was to be 
charged, or commenced againft th^m, as to ferve the king ahd his 
country, as need (hould require, and to heare and lea me the lawes 
and cuilomes of the realme, under which they lived. Now the 
mifchiefe was, that if the * vouchee appeared not at the firft day, 
he was amercied, for that he ought to be prefent. Now this ftatute 
ena6teth, that he ftiall not be amercied at the firft day, but proces 
ffaall be awarded againft him, as by this ad is limited ; and if he 
come not theii, he mall be amercied : wherein it is to be obferved 
^ovr the common law provideth for expedition of juftice, and 
how necefTary it is for underftanding of old ftatutes, to reade old 
bookes. 



• For this wori 
Vouchee, fee the 
firft part oF the 
lad. § I45.vcrb. 
£t il vouche, 
&c: Cuftumier. 
de Norm. cap. 
50. fo. 64. b. 
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QI clericus aliquis (2) pro crimine 
^Hquo^ vel rettOy qued ad coronam 
^ftineat (3), arrejidtus fuerit^ etpojl^ 
modum per praceptum domini regis in 
ballium traditus fuerit vel replegiatus 
extiterit ( i ), ita quod biij quibus tra- 
ditus fuerit in balliumy eum habeant 
coram jufliciariisj non anurcientur de 
catero illi quibus traditus fuerit in 
ballium^ nee alii pleg' fui^ fi corpus 
Juum habeant coram jujiiciar\ licet co- 
ram eis propter privilegium clericaU 
rejpondere noluerity vel non potuerit 
propter ordjnariosfuos. 



T F a clerk, for any crime or ofFence 
touching the crown, be arrefted^ 
and after, by the king's command- 
ment, let to bail, or replevied, fo that 
they, to whom he was let to bail, have 
him before our juftices; the fureties 
from henceforth, nor they to whom he 
was let to bail, Khali not be amerced 
(if they have his body before our juf- 
tices) although he will not anfwer 
before them, by reafon of a clerk's pri- 
vilege, nor cannot by reafon of his 
ordinary. 



(Bro. Conn. izx. a8 H. S. c x. 3a H. S. c. 3.} 



(i)/« 
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VidcW.i.cii* 

Sram.pI.cor. ^:t. 
RegifL 77. . 
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(y) InialUum traditusfueritf'VilrepiegiatttsexUteriL'] Here note 
a di^erence betweene baile> and replevie; for the one is by the 
higher courts at Weftminflery and the other, viz. replevie* by thd 
iheriffe, by force of the writ of homim repkgiando. 

For the underflanding of this a£i, it is to be knowne^ that at the 
common law when any man was appealed or indited of felony, \t 
he were bayled, the bayle was, that he (honid appeare at a certaine 
day before fuch juftices to anfwcr to the felony. Now the mifchiefe 
was, that if a man were bailed, or delivered by plevin, albeit he did 
appeare, yet if he claimed the benefit of his clergie, the perfons that 
bailed him^ or his pledges were amercied, becaufe he refufed td 
anfwer to the felony, but tooke himfelfe to his clergie } this iUcute 
doth provide, that if in that cafe the clerk doth appeare before the 
kings juflices, his baile or pledges ihall not be aitiercied, al- 
though he will not anfwcr before them by reafen of' his derki 



• W. «. cap. X. 
Regift. in bo- 
mine replegiand. 
F.N.B. fo. 66. 

* AU Powlicrs 
cafe, ti. Ti. 29, 
)o. Art. der. 
cap. 14. Mich. 
31 E. 3. coram 
lege rot. 138. 
in Tbcfau. 
Abh^s dc Mif. 
Ihadcn. 17 E a, 
roi. Rom- m. 6. 
Adam EveTqj dc 
Hcxef. 20 £. s. 
coro. 283. 19 H. 
6. 47. 25 E. 3. 
e.4,5. 18 E. 3. 
c. I. Vi«ic 
l*r>w!tcrs cafe 
vbi fup. 

*- iMirror, c» 3» de 
cap. 36. 



(2) Si ciersau aii&uis.] If he were no clerk at the time of th^ 
baile» or deliverie by plevin, but learned to reade before his ap- 
pearance, yet he was within this ftatttte, and yet a clerk was not 
oailed nor delivered by plevin. 

(3} D€ aliquo erimine 'uet rettc qu9d ad corommm pertimmi,] 
* Where it is printed rtSum^ it muft be amended after the ori<^ 
ginall, and maae rtttum: this is derived of an old word rtttt^ 
or rmtci rtatu, and fignifieth in our legdl underfUnduig an of- 
fence or fault. 

^ Crimen and rtttum are here taken for fuch offences wherefore t, 
man ihould lofe life or member, becaufe for no other offence he 
can have his clergie, or the priviledge of a clerk* But in crimiiti 
Ifcfet majeftatis he was not to have his clergie, and therefore tbia 
ad extendeth not to perfons let to baile for high treafoni and fo it 
is in cafe oi facriledge, and the like. 

And thus is this dark ftatoce cleerly expotinded. 

^ Now to fet down in what cafes one (hall be bailed, or deKvered 
by plevin, and where arroan {ball have the benefit of his clergie^ 
and where he is barred thei^of by a£t of parliament, doe 
belong to another treatife: in the meane time fomewhat yoil 
ihall reade of clergie in Alex. Powltefs eafci ubi/ufra^ and lib. ^ 
fo. 44., 45, 46. 

»cepc. dt Clergy. BraO. U. 3. ti3> 114* Flet. I. u c» »8. Brit. ci. 4.(0. zf,Uh. dl 
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CAP. XXIX. 



pROVISUMeJI^ quodji dejrada- 
tiones^ velrapina aliquafiant ab^ 
batilus^ priori bus J velaliispraiatis tc^ 
cUfsaflicis ( r J, et ipfijusfuum de hujuf- 
tnodi dt'p radationibus profcquentes morte 
fraveniantur (2), antequam judicium 
indefuirint ajjequutiyfuccejjores eorum 
habeant a^iiones ad bona (4) ecsUJia 

fua 



t T is provided, that if any wrongi 
or trefpafles be done to abbots, or 
other prelates of the church, and diejr 
havefucd their right for fuch wrongs, 
and be prevented with death before 
judgement given therein; their fiic-* 
ceiiors fhalfhav^ a6)ions to <jfeniand 
the goods of their cliurch out of the 

bands 



Cap, 29. Marlebridgc. I^f 

fi^iS) ^ manibui hujufmodi tranf- hands of fuch trefpaSers. Moreover, 

gripris reptteruT (3). SimiUm in^ the fuccefTors (hall have like a£llon for 

fupir babeant 4t£fUnimfuc€eJJir£S debits fuch things as were lately withdrawn 

^lutdamui fua it iccUJta^ [recenter^ by fuch violence from their houfe and * 

atU obitum (6) pnedecifforum fuofum church, before the death of their pre- 

fir hujufinodi vioUntiam fuer'tnt Jub^ decefTors, though their (aid predecef* 

iru&a^ licet pradi&i pradecejfores fui fors did not purfue their right during 

jusfmum profecuti run fuerint in vita their lives. And if any intrude into 

fua. Si autem in terris et tenementis the lands or tenements of fuch reli* 

bujtifinodi religioforum^ de quibus eorum gious perfons in the time of vacation, 

pTMiti obierintfeiJit\ ut de jure eccle^ of which lands thfeir predeceflbrb died 

fiigfiuiy aliquife intrudant tempore vn^ feifed as in the right of their church, 

cationisyfuccejjores fui breve babeant de the fucceiTors (hall have a writ to re-* 

fdfina recuperant>^ et adjudicetur eis cover their feifm. And damages 

dampnafua ['j)y/uutin neva dijfeifina ihall be awarded them, as in affife of 

adjuHcari cmifuevit. novel difieifin is wont to be« 

(Fits. Trefpafs, 205. 1 11. 337. 24X. Fits. Brief, 176. %^. 359. 623. 8i8« x H. 4. 4. Reg^U 
^x, 125. F. N.B. 112.) 

There were two mifchiefs at the common Uw (as many did hold) 
that in the cafe of abbots, priors, and other regular and religious 
p^ons, if the goods of the monaftery were taken away in the 
life of the prcdeceflbr,^that after his death his fucceflbr had no re- 
medy for fach trefpaiTes : the other miichief was, that if in time of 
vacation, when there was no abbot, or prior, or other regular or 
religious foveraigne, any intrufion were made, the fuccefTor had 
no remedy, to recover the land with damages, though thereof his 
predeceilbur died feiied, and both thefe are remedied by this 
ad. 

(l) MhatihuSfprioribus^'VilaUispr^latiseccle/iafiicisJ^ This aft 
cxtendeth onely to abbots, priors, and other prelats that be religious 
and regular, and not to oilhops and other perfons ecclefiaSicall 
being fecular: for in the fecond claufe of thi^ ad, hujufmodi religi»' 
forum is mentioned for the didindion betweene religious and fe- 
cular. See the fird part of the Inftitutes, fed. 1 33. And the rea« 
fon of this diverfitie is, that the abbots, priors, and other religious 
and regular perfons are dead perfons in law, and have capacity to 
have lands and goods onely for the ufe and benefit of the houfe; ^2 E. 3.1s. 
and cannot make any teftament; and therefore the church or re- 2H.4. 2,3. if, 
ligioos houfe is holden alwayes one, in refped whereof the fucceeding ** **• ^- ♦^• 
abbot (hall have an affife for a diifeifin done in the life of the pie- ^ £* ^ ' 
deceilbur, and an adion of wafte for wafle done in his predeceifors f s E. 4. i6. 
time; but fo diall not a biihop, archdeacon, dean, parion, or the 1 E. 5.4, 5, 
like, that are ecclefiafticall fecular, becaufe the cl^urch by their l'>*. *• ^^' 46. 
deaUi hath an alteration^ and is not alwayes one, and they may J***^ '*, J^'^i^* '* 
make their teftament, for that they may have goods and chattels to ^' ^* 
their own ufe. 

Alfo the bifhop is of an higher degree then the abbots and 
priors with which this ad begins. 

(2} Marie pr^*veniarU\] So it is if an abbot or prior be depoied. Temps E* U 
the fucceflbr fliall have an adion upon this ad, although the prede- tms. a4a« ' 
ceflbur be alive, as well as if he had died, for as to that hou(e he is 
ciwliter mortuuu 

4 (3) Suecefiru 



t$i 



Marlebridgc. 



tdp. i^i 



f »^. 4. tit. 

Account 124. 
4E.3. n. 17. 
»5E. 3.45. 
9H. 6. 25. 
»7E.3. tit. 
£jiecuc 106. 
liB. 3 Account 
57- 47 E-'S- »3' 
3H.3 31- 
4E.4.8. 
J? £. 4. x6. 

7 H 4» 5- 
11 H.4. 55. • 

icmble. 
2E.4. 15 a- 
9 ¥.4.33- ^ 
9 H. 6. 25, ao. 
Regift. 96. 
t6£.3>trns2ii. 



j^'E.2.trn9 237« 
S H.4. ubi (up. 
1« E.4. 16. 
V.N.fi.)'>9.i. 



r.N.B.iiah. 
U 113. 



4E.4-«. 



(3) SucreJ/aref Valiant aSHonem nd Bona eccUfids fui de manihui 
bujufmodi tran/gr efforts repetend\'] Some have thought in refpcft ot 
this word repetenday that this mud be intended of an adion of de- 
tinue, or the like a^on, wherein the thing it felfc is to be reco- 
vered, but de manibus bujufmodi tran/grejjoris make it evident, that 
it mull be intended of a trefpafle ^uare 'vi et armis^ for thereof was 
the doubt at the common lavi^ : for it is holden, that for goods 
taken from the predeceffour of an abbot or prior, no addon was 
given to the fucceffor at tlie common law before this a£l, for by the 
taking the property was di veiled. But an adlion of account, debt^ 
detinue, replevin, and the like aflion, which affirmes the pro- 
perty to continue, the fuccelTor ihall have an a^ion at the common 
law. 

(4) Bona,'\ I. If an obligatiort be taken from the predecefibar^ 
it is within this llatute. 2. The fucceilbr fhall have by the equitie 
of this ftatute an a6lion of trefpafle of catting downe 6f trees, and 
carrying them away: wherein it is to be obferved, that ads that 
give remedy for wrongs done, fhall be taken by equitie. 

( 5 ) Ecclejiit fuitS\ The adlion that the fucceflbr (hall bring dpoii 
this ilatute, fhall be ^011^ et cat alia domus et ecclelia fing tempore L 
prcedecejfwis fui^ which without queflion a bifhop, deane, or othei' 
eccleHailicall fecular cannot fay. 

(6) Recenter ante obitum,'] Yet if the taking of the goods were 
long before the death of the abbot or prior, his fucceflbr fhall havd 
an adtion of trcfpafl'^ by this ftatute. 

' (7) Si autem in terris et tcnementis bujufmodi religioforum^ l^c* aliqui 
fe inirudant tempore 'vacationist ^c, breve babeane defeifina fua^ et 
adjudicentur eis damna.] This branch is alfo taken by equitie, for 
by tltefc words, the fuccefTor of an abbot, prior, or any other re- 
li-^ious f'veraigne (hall have an aflion of trefpafFe for trees cut 
downe ani carryed away in the time of vacation. 

-But p. biihnp Ihall not have an aftion of trefpafle in that cafe, i. 
as hath been faid, for that this a£l extends not to him; 2. the king- 
hath the temporalties during the vacation, and therefore he cannot 
have an aftion cf trefpas : but in the Regifter there is in that cafe 
an oier and terminer to be granted to heare the trefpafTes done in 
time of vacation of the biihoprick, as thereby appeareth, which 
fecmcth in favour of the church to be granted by the common law^ 
for it is not grounded upon this act, and therefore 1 leave the mar- 
ginkll notes in the Regiller that are newly added, and are not war- 
ranied by ancient manufcripts, to the judicious reader. 

And the writ of intrulion lieth not for the fucceflbr of the faifhopy 
for an intrufion in time of vacation fbrthe kings poifeffion (which, 
he hath without office) preferveth the inheritance of the bifliofv 
but it lyeth by tids ftatute, where one intrudes after the deceafb 
of an abbot or prior. Vide the firft part of the Inftitutes fc^. 44.^^ 
for this njanner of intrufion, while the freehold and inheritance is in 
cuntideracioa of law. 



CAP. 
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CAP. XXX. 

pROFIS,UM eji etiam^ quod fi JT is provided alfo, tfiat if thofe 

aUenattones (i) illa^ de quibns alienatioas (whereupon a writ of 

hnve de ingnjfu (2) dari confuevit^ entry wa^ wont to be granted) hap to 

per tot gradusjiant (3), per quot breve be made in fo many degrees, that by 

iUud in forma prius ufitata fieri non reafon thereof the fame writ cannot be 

pojfit^ baheant conquerentes breve ad made in the form beforetimes ufed, 

recuperandumjeijinamfuam^ fine msn^ 'the plaintiffs (ball have a writ to re- 

tione graduum (4), ad cujufiunque cover their feifm, without making 

nanus per hujufmodi alienailones res ilia mention of the degrees, into whofe 

devenerit (5), per breve originate^ et hands focver the fame thing (hall hap* 

per commune confilium domini regis inde pen to come by fuch alienations, and 

pro/videndum (6), i^Cn that by an original writ to be provid- 
ed therefore by the council of our 
lord the king. 

Brad. !• 4. fo, 318. &c. Brit. ca. 114. FleUyUb. i. ca. 11. lib. 4 cap. x. Pafcb. x8 E. i. In 
Banco Roc 4. Eborum, John de Hodleftont cafe. (Fitz. Cui io vita 23. FItz. Entre, 9. 11. 49. 
56. ritz. Brief, 43S. 469. 693. 812. I Inft. 238. b. 239. a, Rcglft. 228. F. N.B. 192. D. K. 192. 
301. 2Q3. Raft. 283.) 

It is to be obfcrved, that the common law provided for the quiet- See the 1. part 
ncffe of mens freehold and inheritance, and that they fhould not of thelnftitute^ 
be diflurbed from manurance of their grounds ; in fo much as he * ' *^^* 
that right had could not enter upon him that came in by defcent or 
lawfull conveyance, but was driven to his writ of entry ; and the 
common law for the fafety of mens poiFeffions further provided, 
that if the land were conveyed out of the degrees, fo as the de- 
mandant could not have his writ of entry in le per^ or in i\it per et 1411.4.39,4.^ 
r«/. the demandant (to the end that fuits might have an end) was 
driven to his writ of right, a long and finall remedy, and that he 
which right had fhould take his remedy by writ of entry before there 
were above two defccnts, or two conveyances, and alfo within the 
time of prefcription. 

This ftatute m cafes of defcents and conveyances, after the degrees • ^ 

paft, doth give a writ of entry in the poft^ which in thofe cafes lay 
not at the common law. But in other cafes, then in cafe of alie- 
nation and defcent, there was a writ of cn\ry in the pofl at the com- 
mon law: as where one entred by difleifin, intrufion, abatement, F^N.B.iga.f. 
judgement, fuccei&on, or as tenant by the curtefic, in thefc cafes a ^^"» ****• 5- «• 
writ of entry in the poft did lie at the common law, but if the wife ^*' 
recover her dower by judgement, yet is (he in the [/^r] by her huf- 
band, and if the fecond alienee be did'cifed, and he recover in a reall 
ftfition, yet lieth the writ ag.iinfl him in xhcper et cui, bccaufe the 
alienation to hira is the ground of his title, et fie de catcr'n, 

(1) Si alienationef, 8ic.] Hereby it appeareth t)iat this aft ex- 5E. 2. Cuiia 
tendeth where the lands were aliened from one to another, either ^'»** *$• 
by lawfull conveyance, or by defcent; and by conftruftion this 5^*' 3* '*• 
aAextendeth m well to alicoatioas^ Sec* made before the ilature as 

il. IirsT, N afi^r. 
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after, for ftatates> that give remedy to tbem that nght have, are 

ever favourably expounded; obferve well the words of this a£l; 

'^ u 6 ?' ^^^^ dilFeifee doth releafe to the difTeifory this doth amount to an 

q E. 4. 16. alienation, and maketh a degree, bat a rurrendert)f an eftate for 

» H. 6. 1. life maketh no degree, yet is it an alienation. 

(2) Brrve de ingreJfuJ] This is underflood of writs of entry, fur 
diffeifin in le po/i, in U quibuSf fint ajftn/u capit*^ €uir in nnta^Jur cut in 
*vitd, non compos mentis, dumfiut infra ataiim^ ad term* qui praieriit, 
in cafu prvuijfk^ imcon/imUi cafu ad communem Ugtm^ of intraiioii, caufir 
matrimonii prarfocuti, 

(3) Per ictgradus/antJ] Gradui dicitur a gtadundt, becaa/¥ 
the (late palTeth by degrees from one to another, and in the law St 
iignifieth, a conveyance, or a defcent from one to anothec^ 

[ 154. J and there be but two degrees, viz; in the per, and inthe ptr 

50 £• 3. 2x» and cut, if it proceed any further either by conveyance, or defcenty. 

it is cut of the degrees: if a gift ixrtaile, or a leafe for life be made 

the remainder over^the firft eflate, and all the remainder make but 

one degree. 

• 15 IT. 7. br?. * And thefe alienations that make degrees ought (as hath bees 

S7S. «oH» V {iji^j xo be falawfull, as the alienee may be in by title; and there* 

AfT ^coI^aE.*!* ^°'"* * feoffement by a garden in chivalry, focage, or by nurtur, » 

bie*79o? S e! 3. termer for yeares,. tenant at wiJI, or baylifFe, or tenant in villenage 

63. 8 AfT zS. doe make no degree, becan& they amount to a difleifin, and fome 

7 £.3- 69. 50 E. hold the feoffee was a difTeiibr at the common law; and where the 

3. 21. 43 AflT. words of the ftatute be quod alienat tones, thofe mad be intended law* 
10 E? 4. ts W. ^^^^ alienations, fuch as by the auncient law ihould have taken away 
a.c^'p. X5. ' an entry. 

Ztt€t, fo, 318. • Regularly a roan fliouTd not have a writ of entry in the pofi^ 

3*3» 3*4- 3*6« where he may have a writ within the degrees, and the caufe thereof 

fIcu"^*iV 11 ^^ ^® ®"^^ ^*^^* vowchers, yet in feme cafes a man may have elec- 

lib! 4! cap! I. * tion either to have a writ of entry in the /^, or a writ of entry 

»W. X.C.40. in the per et cui; ^ as if I may have a writ of entrv in the 

7 E. 3. 25. fir et cut againft B. who aliens, fo as. now it is out 0/ the de- 

xiE.3.brc.47a. grccs, yet if B. take back an eftatc again, I may choofe either 

cE. 3.^216. ' * ^^' °^ entry in the per et odotHi the /«/?, but prima facie, the 

24 E. 3. 70. 39 writ of entry in the per et cut is more beneficlail, becaufe the 

E. 3.X5. X4K, tenant in the writ of entry in the poft may rowch at large» 

4. 39. 27 H. 6. and fo he cannot <Joe in the other writ, but ondy within the 
enL23.F.N.B. ^^^^^^ 

i^^jVe. i.bre. ^ ^"^ if die tenant take back an eAate to him, and to another*. 

875. 39 E. 3. 33. then I am driven K>my writ of entry in the poft, fo it is if the ftate 

44 £• 3- 4S* be made to the heire of B» 

9 ^' 4 Y" A woman feifed of a rent taketh huAand, the hufband purchacetk 

sx H.6* 8. Br, ^^^ land where our, &c. and aftef alieneth the land in fee, by which. 

tit. Encry 29 * he includcdly paHeth the rent and dieth, the wife in a cut in ^ita% 

« 5 E 3-3*. Ciall fuppofe the alienee to be in the per or poft. And yet in fome 

3 H. 6. 38. qafg one Ihall lave a writ of entry in the poft, when the degrees \» 

7 H. 4. x;. not paft, (note well the words of this ad.) 

7E.3. 53; j£ ^ difTcifbr hath iffue twa daughters, and the one daughter 

hath iffue and dieth, in this cafe the aunt is in the per, and the 
niece is in the per et cui^ and one writ mufl be brought againft 
them both, which mr.ft be in the poft, becaofe one writ cannot 
be brought both in the . ^ as to one, and in the per et cui as to the 
other. 

Howbeift 



Cap. 39^ 
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Howbcit in fome cafes a writ of entry in x}\t per (hall lie, 
ilthoagh thefe be many alienations or difleifins; as if the hufband 
be felled in fee and die, and twenty alienations or diiTeifins be 
made, now doth the writ of entry in the ptfi lie bat if the 
wife be endowed, the entry of the wife ihall be fuppofed by her 
hiifliand; but otherwife it is of the tenant by the cource/te, for the 
law worketh by iffue had without any ailignement, and there- 
fore meerely in the pcft. 

(4) Sine meniioKe graduumJ\ This is intended a writ of entry 
in the poft, (o called of this word ufed in the writ, in quod idem A* 
wen habet ingrejjitm nififofi di£eijinam quam C injufte^ ^ c, fecit fr^di^* 

As the writ of eoU-y, which writ is/ine mentiene fradrntm, as our 
aft fpeaketh : as the writ of entry in the per, is 10 called of this 
word [fer'\ in the writ, in quod idem J> non babet ingrej/um nifi per 
C. fid illud ei dimijit; arid in the per et cm, of thofe words in the 
writ, in quod idem A, non hahet ingrej/itm nifi per C c«i Z>. illud dimifitp 
qui inde injuft}, et fine judicio difietfi^it, (fTf. 

Bot for as much as the law ts never knowne nntill the reafoa 
' thereof be apprehended ; wherefore fhould not the fucceflbrs of a 
bifliop, deane, abbot, prior, &c. be as well id the per, as the heire 
by defcent? And the reafon thereof b, for that the heire commeth 
in by his auncefter, and therefor^'a defcent ihall talce away an 
entry, and the warranty of the auoceftef (hall barre the heir, bur in 
cafe of fucceifion, a dying feifed taketh not away an entry, nor the 
warranty of the predeccuour doth bindc the fucceflbr; and therefore 
the Regirter delivcreth it for a rule, with the reafon thereof, hreve de 
imgreffu debet impetrari *verfiis fiucejfarem fimper inUpofi, quiafiicccffor 
per pr^decefiorem non ingreditur. And herewith agreeth B ration who 
faith, item qmerifur, &c, an faeiunt gradum de abbate in abbatem, 
fiatt deharedi in hitredemy et nfidetur quod non, 'magis quam in com^ 
putaticne defeenfia, qmu etfi abematur perfina, non propter hoc olier^ 
matur dir»itas,fidfitmper pumet, 

(5) kes ilia devenerit.] This is intended of lands, tenemcnu, 
lents, and other things whereof a praecipe doth lie. 

(6) Per cot^lium demini regis inde pro'videndum.'] Which was 
4aiicacGOi:dix^ly,.an4 the w/iL fet dgwae in the Regider. 
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STATUTUM DE WESTMINSTER PRIMER- 



Editum anno 3 Edw. L 



r^E VXfoht ks eJfabUJhmints (i ) & 
rty Edward Jits U roy H.faits a 
Wejlminjl. a Jon primer parliament ge- 
neral (2) apres fon coronement (3), 
lendemaine ae la clufe de Pajcbe (4), 
hn defon raigne 3. {s)'ip^^fi^ eounfell 
{6)yet per lajfentments des arcbievef- 
fueSj evefques^ ahbes^privrs^ counteSj ba- 
rons-i et tout Ucomminalty de la terre il- 
hnquesfummones (y): pur ceo quenojlre 
Jeignior le roy ad ground volunt et dejire 
del ejlate de Jon realme redrejfer en lis 
fhofes ou mejlier eft damendmenty et ceo 
fur le common profit de faint efglife^ et 



de {on realme^ et pur ceo que leftate de 
fin realme^ et de faint efglife ad ejle 
malement garde^ et les prelates et reli^ 
gious de la terre en mults des manners 
grieves^ et le people auterment treit que 
tftre duifty et ter peace meines garde^ et 
Is leyes meins ufeSy et les misfefants 
mtins puniesj que eftre duij/entj per 
quoy les gents de la terra doubteront 
meins a misfaire: cy ad le roy ordeine 
gt ejlablie les chojes fouthfcriptSy les 
queux il entende dejire projitables et 
covenables a tout le realme. 



nr HESE be die afts of king Ed- 
'** ward, fon to king Henry, made 
at Weftminfter at his firft parliament 
general after his coronation, on tlie 
Monday of Eafter Utas» the third 
year of his reign, by his. council, and 
by the aflcnt of archbUhops, biihops> 
abbots, priors, earls, barons, and all 
the commonalty of the realm being 
thither fummoned, becaufe our loni 
the king had great zeal and defire to 
redreis the ftate of the realm in fuch 
things as required amendment, for the 
common profit of holy church, and of 
the realm: suid becaufe the ftate of 
the holy church had been evil kept,, 
and the prelates and religious perfons 
of the land grieved many ways, and 
the people otherwife intreated than 
they ought to be, and the peace lefs 
kept, and llie laws lefs ufed, and the 
ofFenden lefs punifliedthan they ought 
to be, by* reafon whereof the- people ef 
the lana feared the lefs to offend; the 
kin? hath ordained and eftablifhed 
thete aAs under-written, which he 
intendeth to be neceflary and profitable 
unto the whole realm. 



The prrfite of 
the ftacutt ef 
W. X. . 



f K- 1- »4» 



( 1 ) Ceuxjont les eftahliflnnents^ Stabilimifutf OTjtabiKmenfa, effa-* 
blKhments, or affurances combing of/^A^/V/V, and that SLgdlne aftojtds, 
of flanding; and jullly may not onely thcfe chapters challenge 
that name, but all other the flatutes made iir the raigne of this kin^ 
may be ftylcd by the name of eftabHihments, becaufe they are 
more conllant» (landing, and durable laws, then have been made 
ever fince: fo as king E. i. who (as fir William Herle chiefe 
jullice of the court of common picas, that lived in his time, (aid, Fuit 
le pluitfage roy que unyesjuitj may well bee called oar Juftinian. 

(2) 4 Jc^ farlUmcnt geweralL^ .So called^ becaufe all the lawa 
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tlien made were general], and that great and hortoaraMe aflcmbly 
were not entangled with private matters, bat with fuch onely, as 
were for the general! good of the common- wealth, for the end of 
this parliament* is; as hereafter in the preface is expfreiTedy pattr h 
cmmnan profit dt faint efglife^ ^ del realme. 

(3) 'dpres/oncoromment.'l He began his raigne the 1 6 day of [ '57 1 
November, tumo Dom, 1 27a. he then being in the land of Palcf- 
tine; and after his returne into England, was crowned the 19 day 
of Attguft, in the 2 yearc of his raigne (and not the 9 day of De- Vet. Mag. Chart 
cember, in the i ycare of his raigne, as fome have millaken) as f*>- '44- 
evidendy appcareth by this preface, and by ancient records here- 
after remembred. . 

X4) Lindemaine de la dufe de Pttfche.'\ That is, in craftino claufi Ohnv.II. !.€•(• 
Pt/cb^t or in craftino oSiabis Pafcba^ which is all one : in £ngliih» . 
the morrow of the utas of Eafter. It is called utas of buit^ which 
iignifieth eighth, mx, the eighth day after, including Eafter day k- 
felfe for one. 

Note, this parliament was fammoned to be holden at Londoh 
in qmudina of the purification after his coronation, and prorogued 
from thence untill the morrow after the utas of Eafter to be hoidea * 
at Weftminfter. And the number of eight was much refpefted 
ia the ancient lawes, as amongft the lawes of Idng Edward the - 
Coofeflbr, Pax regis die qua coronatus eft 9 qtut dies tenet oBoy in die 
•atali domini diet oQo^ in Pafcbate dies oSo, in Pentecofte dies oiSfOy i^c* 
Now the eighth day, accounting the feaft, day for one, is clau/um , 
/ifti, that is, the clofing np of the feaft for many purpofes. 

(5) L*an defon raigne 3.] This proveth that he was crowned in • Vide vet. Mif, 
euino 2. for if he had been crowned in anno i. of his raigne, then ^^^^' » P»rt, fo« 
this parliament (hould have been holden in the 2 yearc: and this '44- b-. . , 
is proved by other matter of record. But the truth is, that the 
19 day of December, in anno i. of his raigne, he was npt returned 
into England. 

Rex <venerabili in Cbfifto patri, Roberto Cant* arcbiepifcopo^ totius Dorf. clauf. aiu 
Angli€e primatiyjalutem, ^ia generaU parliamentum noftrum, quod 3 £• <• xn. 11. 
evm pra^latis et magnatibus regni propofuimus babere London* ad quinde^ 
nam purijicationis beat^e Maria? proxinC futHr\ quibufdam certis de 
eau/is proroga^vimus ufque in craftinum claufi Pafcbte proxim* fequen^ \ . 
njobis mandamus rogantes quatenus eidem parliamento ibidem in eodem 
craftino claufi Pa/cba interfitis ad tradandum et ordinandum una cum 
praUais et magnatibus regni noftri de negotUs ejufdem regni, et boc nul- 
laienus omittatis, Tefte rege apud Woodftocky 2 J die Decembris, 

Rex in primo generali parliamento fuo poft corona/tionem fuam in rrij/l Rot. pat* an. 4 
tim o3abis Pa/cbte, anno regni fui 3. de i/oluniate fiia, et confiliariorum £• i« m«9* 14* 
fttorum confilioy et communitatis regni fid ibidem convocat* confenfuy ad 
bonorem Dei, i^c. ordina'vit et ftatuit quod, l^c. 

Rex Edw, tenuit primum generale parliamentum fiatm poft corona^ Rot pat. an. i« 
tionemfiuun in craftino odahis Pafcba, anno 3. regni fui, £. i. 

{6) . Per fon counfelL] This proveth that this king and other 
Icings before him had a privie councell, which appeareth by the 
wriu'of parliament, that parliaments are ever fummoned to be 
holden de ad*oifamento confilii noftri. Of this fee more in this fif ft 
chapter. 

(7) Per lajfcntments des arcbe*vefqueSy evefquety abbes, priors, 

counteSy et barons, et tout la commincdtie de la terre illonq;fummones.'] 

Here is a compleat parliament for the making or enadting of 

. N 3 lawes. 
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See tlie 4, part 

of (he Inftiu 

cjp. of the high 

court of parlU- 

n.cnt. 

1 1 H, 7. 77. 



3 1. 6 cap. M. 



Uves, the idng» the lords fpirituall and tetoporaH, and t&e eofli*'* 
mons : for if an ad be made by the king, and the lord^ fpiritoall 
and temporal), or by the king and the commons, this bindeth DOt» 
for it is no aft of parliament; for the parliament concerning 
making or enabling of lawcs confifteth of the king, the lords fpt- 
ritaall and temporal!, and the commons ; and it is no ad of par- 
liament, unlefTe it be made by the king, the * lords and commons* 
And where it is faid, by all the commonalty, all the commons of 
the realme are rcprefented in parliament by the knights, citizens^ 
and burgeHes, 

The purpofe of this parliament is to redrtffc the ftate of the 
charch and of the realme in thofe things that need amendment. 
The end is twofold. Pur le commaa frofit dt faint tfgUfe^ IS dt fin 

There were five thin^ that needed amendment. 

I. For that the ftate of the realme and of holy chnrch (whick 
are ever like Hipocrates twins) had been ill governed, 

%. That the prelates and other men of tl^ chiirch many wayea 
had been grieved, and the people otherwife entreated then they 
ought to have been. 

3. The peace had not been well kept, which was againft a maino 
maxime of law, Infrimis intertft nipuhlkat ut pax in repu eu^r^ 
'uetnr, ei fuacunq\ pad ad*verfentur, pnmid^ declintntnr : whiclk. 
maxime hath been repeated and a^irmed by authority of par- 
liament. 

4. That the lawes had not been put in execution againft another 
principle of the common law. Nihil infra regnumfuhdit^s magif cm" 

fervat in troHquiUtatt et conctrdia^ fnam deiita Ugum admtmjhcalti^n 
%% H. S. cap, 9* Affirmed alfo in parliament. 

5. OfFendors letdome pani(hed, Et imfnnitas ccntimaan i^fi^mm 
trihuit dtlinquendi\ for this ftatute feith. By reafon whereof tha 
people of the land feare lefTe to offend* 

The remedy hath two excellent qaalities, which ought to be 
infeparable to every adl of parliament, via^ to be profitable, a^n4 
convenient. 

Hf re (hall yon fee the effefb of the writs of parliament, as thqr 
be at this day : Firft, the writ is, Nos de advif^mtnio conci/fi to/hi | 
and this ad faith, Ls roy per /on council, 

t* The writ is. Pro quihufdam ardnis it urgintibus mwstiiM mi^ 
fiatnm et defenfionem re^ni noftri Angli^t concernentibus : and it is ex*?. 
prefifed in this a£>, ^e noftre feigniour le roy ad graunt 'vokaUt it df^ 
fire del efiate dtfon realme redreffer, en les chofes ou meftier eft damend^ 
Plenty \S ceo pur le commw profit de faint efglife i$ de fin realme^ \St 
. fur ceo qu^ leftate de fon realme IS di feUnt efglife ad efin nudmmt 
gard, i3c. 

And here it is to be obferved, that this noble and wife king 
E. !• was contented in a free and gene rail parliament to heare of 
the mifgovernment of the date of the realine and of the church. 
Rf^t.P»rl. 50 E. and never fought to cover thofc irregular proceedings, either in his 
:• nj. »o* »5t fathers time, of his owne ; and thought it (hould bd greater honour 
l'o*'\' ri ?H4l ^^^ ^^™ '^ "P "P ^^^^^ giievous ulcers both in tne church and- 
1 u k- 7 n . 4. common- wealth, and to cure them by wholfome rules and lawes,* 
\ u. 30,41.9 H4. then to cover them, left it (hould be vainly feared they ihould rc- 
i, uco.nK'p. dss flc6^ Upon his fathers, or his owne mifgovernment, where in truth 
iruuwt, ^c. jm ^g f^^i^ (hould reft ppon ^reat counfcUors> and officers, and 
x.i.snu.s.*:c. ^ miniftcM 
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miaifters of jufticc, and other the kings officers and itiiniftcrs; and 
fo it hath falne out in divers other kings times. This preamble 
to all the ftatutes is worthy of due and deliberate con fide ration. 

Of this worthy king we hare fpoken in other places; this we 
vnll adde out of ^n approved anthor. Nemo in cofsfiliis illo argutior, 
in eloquio torrentior^ in periculis/ecurior, in pro/peris cautior, in ad<ver/is 
CMjiantior. 

Now this parliament holdcrt at Weftminller, is called Weft, 
jniflfterthe ftrH for cxcellencie. 
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jP N primes volt ie rvy et commaundty 
que la peace de faint efglife^ et de 
ia terrey foit bien garde et rnainteign* 
en t9Kts points^ et que common droiture 
/kit fait a touts^ auxybien as povers^^ 
come as richesy fans regard de nulluy 
^ I ). Et pur ceo que Us abbiesy et les 
meafons de religion de la terre^ ont ejie 
furcbarges et greves malementy per U 
venue des graundes gents et dautersy 
que lour biens nefuffifont a eux mefmes^ 
per que les religious font ci abates et 
impoversy que ilz ne poient eux mefmes 
fi^eign^y ne la charge de charitie quils 
Jiilent faire» Purview efi que nulne 
veigne mangety herbergery ne gife^ a 
meafm de religion (z ) dauter avoiufony 
que de la lainey al.cojlages de la meafony 
fi nefoitprie et requife fpecialment per 
le governour di la meajony avant que il 
veigne* Et que nul a fes cojlages de-- 
mefney ne entr\ ne veign' gifer encoun^ 
ter la^ volunt ceux de la meafons Et 
per eel ejlatute nenteni* pas le royy que 
grace de hofpitality foit fufireit as be-- 
fiignes (3)j «* que les avswes des mea- 
Jens lesa puijfent per lour fovent venues 
furcbarger ne defiruer (4). Purview 
eft ^nfement^ que nul ground ne petity 
per colour de parent\ ou dcfpecialticy ou 
per auter affiancey neper auter enchefony 
ne Cfiurge en auter parkcy ne pejhe en 
auter vivsr (5)> «tf veign^ manger ne 
berberger en meafony ne en manoury ou 
en meafon de prelate^ ne de home de re- 
ligioay ne dauter encounter la volunt le 

Jeigniory 



r IRS T the king willcth and com- 
maiideth, that the peace of holy 
church and of the land, be well kept 
and maintained in all points, and that 
common right be done to all, as well 
pcx)r as rich, without refpecl of per- 
ions. And bccaufe jthat abbeys and 
houfes of religion of the land have 
been overcharged, and fore grieved,- 
by the refort of great men and other, 
fo that their goods have not been fuf- 
ficient for themfelves, whereby they 
have been greatly hindred and impo- 
veriflied, that they cannot maintain 
theinfelves, nor fuch charity as they 
have been accuftomed to do; it is 
provided, that none (hall come to eat 
or lodge in any houfe of religion of 
any other's foundation than of his 
own, at the cofts of the hoiife, unlcfs 
he be required by the governor of the 
houfe before his coming thither. And 
that none, at his own cofts, fliall enter 
and come to lie there againft the will 
of them that be of the houfe. And 
by this ftatute the king intended not, 
that the grace of hofpitality (hould be 
withdrawn from fuch as need, nor 
that the founders of fuch monaftericfs 
fhoufd overcharge, or grieve them by 
their often coming. It is provided 
alfo, that none high nor low,,by co* 
lour of kindred, affinity, or alliance, 
or by any other occafion, (hall couri* 
in any park, nor fi(h in any pond, nor 
come to eat or lodge in ttie ivoufe o: 
N 4 mano 
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feignhrj ou le bailiff^ de coflages Ufetg- 

nior^ ne a fen cojl demefne, Et Jil 

veigne^ ou enter per le gree^ oufans le 

gree le fergnUr ou le bailife nuljarure^ 

huis^ nefenejlre^ nenul maner de ferme 

fie fair e overer^ ne de pecher per foy^ ne 

per auter^ ne nul maner de vitair ne 

auter chofe preigne per colour de achate^^ 

ne autermenU Ei que nul face barter 

blee-i ne prender blee (6), «^ nul maner 

de vitaile^ ne les outer bienSy de nulluy 

prelate^ home de religion^ ne da auter^ 

ne de clerke^ ne de lay^ per colour de 

achate^ ne auttrment er confer la [hone'\ 

volunt^ et le conge de celuy^ a que la 

chofe ferra^ ou de gardein^ dclns ville 

merclandife^ ou dehors* Et que nul 

preigne chivalsy bofes^ chares^ ne cha^ 

rets, neefes-i ne bateux^ ne auter chofe $ 

affaire caricge \'])'if(ins le bone volunt 

♦ de celuy^ a que les chafes ferront, Et 

fiilper la hone volunt de celuy leface^ 

lors maintenant face fon gree folonque le 

covenant fait enter eux. Et ceux que 

viendront ^enconter les eflablijhments 

avantditSy et de ceofoicnt attaints (8), 

foient adjudges a la prifon le roy^ et 

dillonquesfoient rentes^ etpunies folonque 

la quantity et le maner du trefpas^ et 

folonque ceo que le roy en fa court veier 

que bien foit, Et foit affaver^ que ft 

ceux a que le trefpaffe fuit fait^ voillent 

fuer les damages'^ que ils avera refceux^ 

lour f err a agarde.et refiore au double. 

Et ceux que le trefpas aver ont fait ^foient 

enfement punies in le maner avantdit, 

Btfi nul ne voile fuer -^ eit le roy h fuity 

come de chofe fait enconter fon defence^ 

et encounter fa peace. Et le roy f err a 

enquire de an en an^ficome ilqutdra que 

bienfoit^ queux gents eyent tiel trefpas 

fait. Et ceux queux ferront endites per 

ceux enqueflS'i Jerront attaches et dif 

treign' per la grand diftreffe^de vener a 

certain jour^ que conteigne le fpacc du 

moysiu la court del roy ^ la ou luy plerra. 

Et f ceux ne veigne a eel jour ^ ilsfer^ 

rent auUrfotts de rccheffc diflreigne per 

vvjme d:j:r\ us vcner a un auter jnir^ 

que conuigm U fpnce dc vi. feinaigncs. 

tA Ji ceux adonques yic %cig>ier,t^ foient 

* f i6o ] * afijudgts 



manor of a prelate, or any other reli- 
gious pcrfon, againft the will or leave 
of the lord, or his bailiff, neither at the 
coft of the lord, nor at his own. And 
if he come in, or enter with the good- 
will, or againft the will of the lord or 
his bail i ft, he (hall caufe no door, 
lock^ nor window, nor nothing that 
is ihut, to be opened or broken, by 
himfelf, nor any other, nor no manner 
of visual, nor other thing, (hall take 
by colour of buying, nor otherwife^ 
and that none ihall threfli corn, nor 
take corn, nor any manner of vidua], 
nor other goods of a prelate, man of 
religion, nor any other clerk, or lay- 
perlon, by colour of buying, or other- 
wifci againft the will and licence of 
him to whom the thing belongeth, or 
of the keeper, be it within market- 
town, or without. And that none 
Ihall take horfes, oxen, ploughs, carts, 
(hips, nor barges, to make carriage^ 
without the aifent of him to whom 
fuch things belong ; and if he do it 
by the aUcnt of the party, then in« 
continent he (hall pay according to 
the covenant made oetween them« 
And they that oiFcnd againft the(e. 
ads, and thereof be attainted, (hall be 
committed to the king's prifon, and 
after (hall make fine, and be puni(hed 
according to the quantity and manner 
' of the trefpafs, and after as the king 
in his Oourt (hall think convenient. 
And it is to be known, that if they to 
whom fuch trefpafs was done, will fue 
for damages, they (hall be theteto re- 
ceived, and the fame (ball be awarded 
and reftored to the double ; and they 
that have done the trefpafs, (hall be like-» 
wife punifhed in the manner abovefaid ; 
and if none will fuc, the king (hall 
have the fuit, as for a thing committed 
againft his commandment, and againft 
his peace ; and the king (hall make 
enquuy from year to year, what per"- 
fens do fuch trefpafTe?, after as he (hall 
think neceffary and convenient; and 
they that be indidted by fuch inquefts 
(hall be attached afid diftraiped by the 

great 
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adjudges cofki attaints^ et rendent le 
dmhli (per lefuit del roy) a ceux gueux 
k dammages averont refceux^ et foient 
grevement rentesyfolonque le maner del 
treffas* Et le roy defende et com^ 
mandey que nul deformes ne face male 
(9), damm*^ ne grevance a nul home 
at religion^ perfin de faint efglis^ ne a 
nuter^per enchefon de ceo que Us eyent 
deny Ideftelley ou le manger a nulluy^ ou 
per enchefon de ceo que afcun foy pleint 
§u courts de ceo que ilfoit. greve des 
efcuns chafes avantdits^ et ft afcun le 
face^ et de ceofoit attaint^ foit incurre le 
peine avantdit. Et ejl purview que 
ces points avantdits lient auxibien nous 
eounfellorSj jujiices del forefiy et outer 
nsusju/iicesy come outers gents (lo); 
et que Us points avantdits foient main^ 
teignes (11 ^gardeSytttenus, Cydefende 
le roy fur fa grieve forfeiture^ue nul 
prelate^ abbcy prior^ home de religion^ 
eubaiUfe dcfcun de euxj^ ou del outer ^ 
ne refceive nul home enconter la forme 
ttvantdit, Et que nul envoy au meafon 
(12), ne au manor de religion^ ne de 
outer homCy gents^ cbivalxy ne chiens a 
fojourn\ ne nul le^ refceive, Et que 
leferroy pure eg que eft enconter le * de- 
fence et le commdndcment le roy^ ilferra 
punijb grevement, Uncore eflpurvieiv^ 
que les vie* ne herbergent ove nulluy 
(I3)> (Tuefque plus que v. ou vi. chi^ 
Valxy ne que Us ne grevevent la gentes 
de religion^ ne outer per lour fovent 
Sfenery ou gifer a lour meofons^ ne a 
iourmanors. 



great diftrefs, to come at a certain 
day, containing the fpace of a montfay 
into the king's *court, or where it 
fhall pleafe the icing ; and if they conie 
not at that day, they (hall be dilirained 
again of new by the tiine diftrels, for 
to come at another day, containing' 
the fpace of fix weeks at the leaft ; 
and if they come not then, they fhall 
be judged as attainted, and (hall yield 
double damages (at the king's fuit^ 
to fuch as have taken hurt or damage, 
and ihall make grievous fine after the 

* manner of the trefp'afs. And the king 
forbiddeth and commandeth, that 
none from henceforth do hurt, damage, 
or grievance- to any religious man, or 
perfon of the church, or any other, 
becaufe they have denied meat or 
lodging unto them, or becaufe that any 
complaineth in the king's court that' 
he hath been grieved in any of the 
things above mentioned ; and if any 
do, and thereof be attainted, he (hau 
incur the pain aforefaid. And it is 
further provided, that the points afore- 
faid fhall as well bind our counfellors, 
juflicers of forefts, and other our juf-n 
tices, as anv other perfonsj and that 
the aforefaid points be maintained, ob- 
fcrved, and kept. Likewife the king 
forbiddeth upon grievous forfeityr.cs* 
that no prelate, abbot, man of religion, 
or bailiff of any of them, or of dther, 
receive any man contrary to the forn^ 
aforefaid. And that none fhall fen4 
Xo the houfe or manor of a man of re^ 
ligion, or of any other perfon, his men, 
horfe, or dogs, to fojourn, nor none 

'(hall them receive; and he that doth 
(feei-ng the king hath commanded th« 
contrary) fhall be grievoufly punilh- 
cd. Vet it is further provided, that 
the fherifF from henceforth Ihall not 
Jodge with any perfon, with any more 
than five or fix horfes; and that thej 
fhall not grieve religious men, no^ 
other, by often coming and lodging, 
neither at their houles nor tl:eir 
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This chapter doth fprcad hfclfe into tMrteetf brancKes. 
t»Bratitk , {i) £ji primes VGit U roy, $t comnuumd^ que U peace de faint tf^lifi^ 

it. de ia terre foit bien gard, et mainteine en touts points^ et^que cemmom 

droiture fiit fait a touts, atixibitn as foures, come as rUkes^fasu regard 

de MuIIuj, &c.] 
€)h(-rvc well Imprimis rex vult, et pr/ecipit^ quod pax facrofan^la ecclefia, et regni 

tills la*. folide cuftodiatur, et confer<veUr in omnibus^ quodque jujtida ftngulif 

tarn pauperibus, quam dyuitilus adminiftretur, nulla babita perjonarum 

ratione, 

Tl.is is an aunci^nt maxime of the common law repeated and 
Inter l«pei Ed- affirmed amorjgil the lawes of king Edgar.* Ftimum ecckfia Dtt 
(•ri Regis. j^f^ g^ immunitates fuas omnes babeto, publics juris beneficio qui/qu^ 

fruttor^ etque ex ^quo it bono (five is divis, faw imps fugritj jm 

redditer, 
Fleta, lib. i. c, ^\e\A, reciteth this fundamentall law in few words> S^uod pax e<-> 
^' ilifia^ et terr^e inwolabiliter obfer^vetur, ita quod communis Jufiicie^ 

fingulis pariter ixbibe^tur* 
1 R. ft. cap. a. And thi^ law hath been explained and affirmed by divers other 
I H. 4. cap. I. j^£^g of parliament. 

4 h! i. cap. I. Britton, fol. i. faith. Peace ne poet my bien eflre fans Uy\ there- 
7 H.4. cap. i^* fore this law as a meane« that peace may be kept and maintained* 
Ifcc. provideth that common droiture (i. ju/lici felonqui U Uy, l^ cu/lom$ 

d^anglitefre) foit fast a touts ^ Vc. 

But this auncient law had great need at this time to be rekearfed^ 

and commanded to be put ki execution, for that by reafon of the 

often infurreflions, tumults, and inteiline warres in the raigne of 

Iting Hen. 5. the peace of the ehnrch, and of the land was for a 

long time miferably difturbed, and in a manner overthrown* for 

ef diofe inteiline warres the poet faid truly. 

Nulla fdes pietafr/e *uirts, qui cajfra Jeqmtnlnr, 

And of thefe feditious fubjedls, another in the peribn of the poore 
ploughman in the like cafe faid ; 

y^^ Jmfius hue tarn cult a novaJia milss habebit^ 

JBarbams basfigetes? en quo di^rdia civet 
Ferduxit miferos i 

Another mifchiefe was, that during thefe tumults and inteAinel 
warres, law and juftice lay afleep, for Silent leges inter armu ; \^vx 
the rule is good, and doth ever hold, Dormiunt aliquanelo leges , mo^ 
riuntur nunquam. 

By all which at appeareth, quod ex malis moribus bona leges 
§riuntur. 
a. BrMth (a) Purview efi que nulne veigne manger, berberger, ne gifer al 

Vide leftatHce de meaffn de religion, &C.1 The mifchiefe is at large fet downe in this 
B*'*' L*b"?^f ^ ad, wherein it is to be obfcrved, that over and above their owne 
Tto« thVcafe^of competent maintenance, the reiidue ought to be expended in works 
Thetford fcbolc. of charity. 

f Ieta,l1. 3. c. 5. Hereof Fleta faith, Et ne religicfi per onerationes indebitas fuper^ 

Jritton, lol. 37. venieniium dcpauptrentur, per quod ek.mofynas et fervitia fubtraheri 

eogantuTt vel terras fuas vendere, vel alienare, ex principis conftitu^ 

tione prcbibitum eft, quod nullus bofpitari prafumat in domibus religio-' 

f 1651 J forum de aliena advocatione, nifi fpecialiter rogatus, nee fumptubus do^ 

mus necfuis propriis contra tutor urn domuum voluntatem, 

(3) Et 
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(3) Et fir c^ ftaiwte ntntini^ fta U fvjr, qitt grMti A hof^tditU 3. Btmuk, 
Jdtjuftrtit as be/9ignes.\ Here it appeareth that the grace of hofpi* 

tality confifteth in diftributing to them that have necde, ' ^ ^ 

(4) A!f que les mv9wts dei mefons la fuifiut per hur fovtnt mtnutt ^BmtK 
Jmrcbarger m difirmer. ] This is evident. 

(5) Fi&virw eft en/enunt que nttl grtttmd «r puit, per eolwr ie %^BrmuK 
parent* g ou de/peciahie, cu per outer ajiauee, ne per auter encbe/ont ui 

eeurge en auter parke, ne pejbe en auter viwer, &c.] Hereof Fleta 

faithy Nee etiam prafumat quis t:mere ilUceniiaius czirrere im parc9 F^*'* **^ fupru 

alieno, nee in alteriu* 'vi'vario pi/cari, nferuntamen fi cwttingat ali^uis . 

in bujujmadi domibus per lieentiam magiftri damns <vel ejus balivip 

quad ncn aperiat fentjhas inhibitaSf 'vei aliquas frangat Jeruras, ei 

wJIualia W alia bona vioienter capiat, *vel extrabat fub eelore emp^ ^ ''^ 

tionis, veJ alio quequo modot i^c» ' - 

Here note that 'vivarium^ vivary is here taken for waters where Vide hie. c^p, 
fiflies are nouriihed and kept. 20. ' 

(6) Bt que nulface barter blee ne prender blee, &c.] This branch 6. Sraneh, 
againft purveiors doth extend as well to lay, a£ eccleiiaftical Mag. Chart, c; 
perfons, and is well explained and confirmed by divers and many \^- . 
ftatntes. ^^'''' ^^^* "^ 

(7) 'J?/ que nul preigne cbi*vais, beefs, cbares, ne cbarets niefs, ne j^f, 3, cap. 3, 
bateux, ne eatter ebofe a f aire earriage. Sec] And by the ftatutes 18 E. 3. c. 3« 
abovefaid, and many other, this branch concerning carlage is alfo I^eg'»)- 9^ 
well explained and confirmed. - 7- Branch^ 

(8) Be ceux queux nfiendront encontre fee eftablijhmenis avandits, t. Branch* 
V de ceo foient attaints,] Here is contained the puniihroents of 

fuch as doe oiFcnd againlt any of thefe ellabliihments, as well at 
the kings fuit, as at the fuit of the party grieved. 

And herewith agreeth firitton» for he faich» Bt auxi des 'tti/- Bnt. foL 37. 
counts y des touts nous outers^ minifierst jujiicesy 13 coroner Sy \3 auter s 
que gents de religion, & auters gents gre*veront per furcbarges de lour 
venues pur berberger o^e/que eux fiment a auter eoftages, o^efq\ trope 
de frap de gents isf p^ Jhjourn^rs de lour gents, & de lour chi^vaux, 
ou de ebeines, ou auterment per emprompts de lour cbivaux ou de ca^ 
riage, 9u de denier s, ou per begger merime, ou fees, ou auter cbofe a eux 
ou a a/cum de lour meytte^ ou de Iwr amys, if in ceo cafe fount puny per 

(9) Et le roy defend, ^ commaund que nul deformes face male ^.BremAm 
damage, &c.] This claufe extends as well to lay as ecclcfiaillcall 

perfons. , 

(10) Bt eft purview que ceux points liont auxibien nous eounfellors, \o* BneneB^ 
Jujfices de forefts, et auters jufticcs, et auters gents,] Of thefe two 

branches Fleta faith thas. Item nee graventur *viri religiofi,perjon4e ee» Flcta «bi f«pra« 

^efiafticety *vel alii, pro eo quod *vetuerunt bofpitium, njel 'uic?uala alicui, 

n/el pro eo, quod quefti fuerunt de aliqtto gravamine eis illato in pr^e* 

didis articulis eontutto, quod ft auis fecerit, et inde con^incatur, pu- 

tuatur per pcenam ftsprqditiam, nee excipiantur in prainijjis confiliarii [ 163 3 

regis nee juftic* de forefta, vel alii quicunque jufticiarii *vel miniftri Confiiitrii Ro- 

regitf non magit quam mediocreSi vel minores. &** 

(11) Bt que les points a^vandits Joienf maintejnes, &c.] This 11. Branch, 
branch extends as well to lay, as ecclefiailicall perions. 

(12) Bt que nul en-voie 4 meafin. Sec] This is alfo as generall t%.SraM€i* 
as the former. 

J^ote it is an artickj ister eapitula itimrit de bite qui mi/erusu 

9 ^ 
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ad domus nfel maneria religio/orum bominei, equos, vel ctmes perben^ 
dinrndo ad cufttan eorum. 
x^. Branch, (i^) Uncore eft fur*vlew que 'oifcounts ne herhergent ove mdluy^ 

rict> ubi fupn. &c.] Of this Flcta faith, De 'vic' pro<uifum eft quod non hi>/pitentur 
alicubi ni/i pnpriis /umptibus, nferuntamen concej/um eft, quod in dtrntib^. 
religiofirum/viciffim per unam noSiem iantum cum /ex equis, et non plu^ 
ribusftanptibus alienis infuis balivis bo/pi tent ur, dum tamen frequenttr 
non *venerint. See cap. Itineris de wcecomitibus vementibus ad bofpi'^ 
taudum cum pluribus qua/n 5. <i/!l, 6. equis in balivis /uis, *vel qui per , 
frequentes ad*ventus ultra quofcunque onerarverint. 

Here is to be obferved that often in Fleta,and other old authors 

a«d ftattttes this word perhendinare is ufed, which iignifieth to fa- 

journe, and perbendinatianes fignifieth fojourning. 

S^ ^: I' V "^"^^ ^^^ ^^ ™^y "^^^^ ^^^^ againe for all, whenfpeyer an adl of 

Mma Ca t P*^^***"^"^ ^^^ generally prohibit any thing, as in this chapter it 

,,^ " • doth, the jparty grieved fhall not have his adion oncly for his pri-. 

vate reliefe, but the offender ihall be puniihed at the kings fuit 

for the cQntempt of his law; and therefore upon this ftatute it 

fhall be inquired at the kings fuit, De biis qui miferunt ad domes 'uel 

maneria religiofttrum 'vel aliorum homines^ equos, vel canes perbendi^ 

nando ad cu/fum eorum, et de 'vicecomitibus <uenientibus ad bojphaudn^ 

cwn pluribus qu0m qtdnque *vel ftx equis inbaliw fuis, vel qui ptr 

^rfiqttentes ^<ventus ultra quo/cunque omraverint* 



CAP. ir. 

I 

J^XJRFIEW eft enfenunt^ que TT is provided alfo, that when ai, 

qt^ant clerke eft prife pur rette de clerk is taken for guilty of felony, 

felony^ it il fiit demandi per lordinary^ and is demanded by the ordinary, he 

iV luyfoit liver^ folonque Is priv Hedge fhall be delivered to him according; to 

d€ faint efglife^ en tiel peril come ils the privilege of holy church, on luch 

appent {i)^ foUnque le cuftome avant peril as belongeth to it, after the cuf-- 

fes heures ufe. Et le r'cy aimnift let torn aforetimes ufed. And the king 

J>relftes^ et eux enjoine en lafoy que ils admonilheth the prelates, and enjoin- 

luy doieht^et pur la common profit de la eth them upon the faith that they owe 

peace de la terre^ que ce}ix que font en^ to him, and for the common profit and 

dites de ti^l rette per folempne queftes peace of the realm, that they which be 

des probes homes fait en la court del roy^ indidled of fuch offences by folemn in- 

eti nul manner ne les deliverent {7.) fans queft of lawful men in the king's 

due purgation (3), ifftnt que le roy neit court, in no manner ihall be delivered. 

mcftier de mi tier auter remedy. without due purgation, fo that the 

king fhall not need to provide any 
other remedy therein. 

Marlb. cap. 17. (iS EJ. c. 7. Hob. 2S8« Chart, de Pardon, Br. 2i. 13 H. 8. c. ix.) 

The mifchicfes before this ftatute were three: 1. That the op» 

dinary would often challenge one for a dark that was none. 

C 164 3 2- That when any th.it were or had ability to be of the clergy^- 

were endided of felony, the ordinary would prefently demautid 

thexD^ and the cour^ would deliver them without inquifltion. But 

alwayes 
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alwayes after this ftatutc, the court took an inqalfition of office, 
• Vt/citUftr qtudis oniinario deliberari dtheat. 3. That the ordinaries 
wottld often deliver them without due purgation, whereby the 
king loft his forfeiture, and offences remained unpunifhed. 

( I ) ^« //>/ piril come il appent,"] The perill was, that if the or- 10 E. 1. Coro» 
diiuiry Ihould demand any man for a clark that was none, his ^33- 
temporalties fhould be for that contempt feifed, and fome have V^^ l^h 

' holden that he ihould lofe that franchife or priviledge to demaund ^ £.4/28/ 
clarksfbrhim and his fucceifors for ever; but fee the ftatute of 
25E. 3. cap. 6. for fince that ftatute it hath been holden but 25E. 3.cap. 6.. 
finable. 

{2) ^ui ceux queux font etidites dt ttel rette per folemm enqueft des Leftatute de BU 

' probes hemes en la court le roy in mil manner ne deli'veront fans due pur* garni s, cap, 6. & 
gaiion.^ Before this ftatutc if any dark had been arrefted for the ^ f '^'^' ^^' "' 

'death of a man, or any other felony, and the ordinary did demaund 

' him before the fecular judge, he was delivered without any inqui- 
fition to be made of the crime; and this appeareth by U radon, BraftJ. 3,fo. 

. who writing before this ftatute faith. Cum 'vero clerkus, i^c. captus *"3; 

'fuer* jfTB morte hominh, «vel alio crimitUt et imprifonatus, et de ee petcp- ^ * * • • S» 
tur curia chriftianitatis ah ordinario locit ^c, imprifonatus ille fiatim 
ei delibereturjine aliqua inquifitione facienda* 

But after this ftatute, to the end that the ordinary might have 
more care of purgation to be duly done according to the provifion 
of this aft, when any clark was indifled of any ftlony, and refufcd 
to anfwer to the felony, but claimed pri<vilegium clericale, and was 
demaunded by his ordinary, yet before he was delivered to the 

'ordinaryj'all the records fay, Sed ut fciatur qualis ei (s, ordinario) 
Uherari debeat^ inqutratur inde ret Veritas per patriam : and there- 
upon an inquifttion wa^. taken whether hie were guilty of the faft 
or DO, and if he were found guilty, his goods and chattels were 
forfeit, and his lands feifed into the hands of the king. 

Britton, that wrote after this ftatute, faith. Si le clerk encoupe de Br2tc.4.fo. zx» 

felony (i. indite ou appeale de felony) alledge chrgie, if/ eft tiel tro<ve 
(s. q, eft un clerke) iff /. lordinary demaund, donques ferra inquife co- 
ment il eft mefcrue (i, culpahlej & ftl foit n'lent mfcrue^ l^c, donques il 

ferra aroge touts quits, ^ ftlfoit mefcrue ft foient fes cbateux taxes, ^ 

fes terres prifes- in noftre mainCj Id fon corps deli'ver al ordfharie: {o 
as by the one author, who wrote a little before this ftatute, and the 
other who wrote prefently after (toge.iher with the continuall prac- . 
life thereof) the diverfity doth appeare. 

Monacbus indiiiatus de felonia, petiit pri^iUgium clericale, abbas 8 E. a. Core. 

' frafent petiit eum tanquam fuum profeffum, et ad hoc fuit admiftus loco ^^7i 
trdinarri, inquifitio capta ex officio dixit quod non culpabilis, ideo '3^ " *** ' ' ' 
qmetus recejpt, et ft culpabilis inventus fuijfet, ad hue diSo abbati It" 3 h. 7. la. 

• Xeraretur^ t^c. 

But of the allowance of the benefit of clergy upon the arraign- 
ment, it was very prejudicial! to the priforicr, for that he loft his 
challenges to the inqueft, that found him guilty, and yet upon the 
inqueft of office formerly ufed, ut fciatur qualis ordinario liberari 
debits he forfeited ail his goods, and chattels, and the profits of his 
lands uniill he had made his purgation : and therefore that thrice 311,7. fo. 1. li^ 
reverend and learned judge fir John Prifot chiefe juftice of the 
court of common pleas, ftudying how to relieve the poore pri- 
foncrs that were deftitute of counfell, with the advice of the reft 
•f the judges in the raigne of H. 6. for the fafcty of the innocent, 

* ' would 
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woukt sot allow the priibner the benefit o( clergy before he had 
pleaded to the felony, and having had the benefit of hia challenffet 
and other advantages, had beene convided thereof: which jaft 
£ 165 ] and charitable courfe hath been generally obferved cyer fince, 

(3) Sattj aue purgation,^ Before this ilatute, purgations were un^ 
daly made, ^ore for favour* then for furtherance of juftice, where* 
by malefadlors were encouraged to o&nd ; wherefore the long 
iKimonilhed and enjoyned by this a^ of parliament the prelatet 
upon the faith which they ought unto him» &c. to deliver no c!erk«» 
that were indided» without due purgation, as they tendred the 
' common profit of the peace of the land. But this royall admo^ 
nition and injunflion (and many other m fucceedin^ age^y as it by 
parliament rolls appeareth) tooke little tSt&., but the abttfes i» 
making purgations' in the end became fo intollorable* as queene 
iS£lia.ctp*i. Elizabeth, by aflent of the lords fpirituall and temporal, and the 
commons in parliament aiTembled, as matter unreformable, tooke 
it quite away ; but yet, what the law was therein before that ib* 
tute, is jgood to be knowne, and therefore fomewhat fhall be (aid 
hereof in the treatife of the pleas of the crowoe^ being the proper 
{>kce for the iame. 



CAP. III. 

p UR FIE W £ft enfmenU que nul T T is provided alfo, that nothing be 
^ rien iefarmes fitt demamUy ne denoaaded nor taken from hence- ' 
pHfijne Uvie per vifcounty neperauUr^ forth, nor levied by the iherifF, nor by 
pur ifcapi de laron, ou felon^ jefque a any other, for the efcape df a thief or 
tant que Ufcapefott adjudge per jujf ices a felon, until it be judged for an ef- 
trrants (i). Et que auterment le cape by the juftices in eyre. And ke 
ferroj cy rendra a celuy^ ou a ceux que that otherwife doth, fhall reftore to 
tiel averont pay^ quant que il avera him or them that have prayed it, as 
prife et refceive^ et au roy au tant. much as he or they haye taken or re« 

ceived, and as much alfo unto the 

king. 

Regill. 1S4. cap. Itlnerii. Vet. Mag. Chart.' X54. ,(21 Ed. 3. f. 54.) 

x8E. ft. Stands The mifchiefe before this ftatute was, that ih^riffes in theif 
fifu fraac*. toumes, and lords in their leets, who had juriidi^^ion to enquire of 
efcapes of theeves and felonst upon prefentment before them of 
iuch ef<^apes, would levie fines or amerciaments for fuch efcapesj 
for that they pretended that the faid prefentment was not traver- * 
fable: now forafmuch as it required judgement in law to difcerne 
betweene a voluntary eicape and a negligent in cafe of felony* 
and alfo what fhould be judged an efcape, and what JkOt, they 
might enquire onely> and the judgement thereupon belonged to 
the judices in eire. 

1 his ilatute doth declare, that nothing (hould 'be demanded* 
takeui or levied by any fherifi^e, or other, untill the efcape be ad- 
judged by the julUces in eire> and addeth a penalty it any fuch 
thing be done. 

For 
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F6r pm^f whereof, we find before the taaktmg of this ftatote, Rot.dauf. 
f^uod €*9afiongt latroftum ficundum U^em tt con/ueiiuii»em regtti coram a E. i, m, ij. 
jufiidariis ugii itimrantihuft et non alibi, d^heant it confue^erunt ju' Mirror, ca. «• 
dicari, tt amerciamenia inde profvenientia per fummmitiomm Jcaccarii ^^» 9* 
JuiU Irvan^, We £nd alfo in the fame yeue, that before this 
a6i of 3 E. i« ivas made another record, ^ia evafiones latronum co* Rot. cUuf. 
row jufiictioriis regis itinerantibus^ et non alibi judicari debent, man^ 3 E« t. m. 15. 
datum efi vicecomiti quod reftituat B. i. If^. C qhas ab eo cepit pro 
ivafone cujufdam bominis, &c. Now that the common law, the 
mi^hiefe before the (Utate, and the purview of the flatute be un- 
derilxiod, let us perufe the words of the a£l. 

(1) Per nji/cowitt ne per outer, ^^, J^/j^ ^ /^«' y«^ hfcapeferra 
adjudge per juftkes errants,] By thefe words the court of ihe kings [ '66 1 
bench, which is hoiden coram rege, is not excluded, but prefentment Lib. 2. fol. 46. 
of fuch efcapes may be made there: Pirft, for that this prohibi- Maricb.c. ij, 
tion beginneth with (heriffes, and therefore the gene rail words [or ^: 
hy any other] fiiall be intended ofleets, being? inferiour courts,, ^^ "^' '^* 
and not of the juftices of the kings bench, being the higheft of any 
ordinary court of jullice in England. Secondly, for that the court 21 ^. 3. 54. b« 
of the Jungs bench is an circ (.the returnes tliere being nbicunq; *' *Jj[- '^^ 
Jyerimus in Jnglia) and more than an eire ; for M the kings bencb ?^ * ' ^' *' 
had come into a county where the eire had fit, the eire had ceaied» 
for inpreejkntia migoris ceffat poiejlas minoris. Regular 

But by the ilatute of 31 £. 3. it is ena£led, that efcapes of thecves. 5 1 £. 3.<ap. 14. 
and felons, &c from henceforth to be judged before any of the ft^f- i« 
kings juftices (hall be levied from time to time as they ihall fa!U A K. 3. cap. >. 
as well in the ^e paft, as in the time to come* * 



CAP. IV. 

T\E wreck ie mert {i) ejl accorde^ CONCERNING wrecks of die 

^■^^ qti£ iaou homey chienj $u chat {2) fea, it is agreed, that where a 

^fcape vive hor4 ^ la niefty la niefe ou man, a dog, or a cat efcapeuquick out 

ictilTyOU nul riem^ qt*e la einsfuity ne of the (hip, that fuch (hip nor barge, 

(oit [adjudge^ wrecks rnes foient Us nor any thing within them, (hall be 

cbefts faves et gardes pur le vieu del adjudged wreck ; but the goods (hall 

vicanty coroner (3), a« tf/*, ou delbai- be faved and kept by view of the (he- 

Sjffi le royy et bailes en les mains ceux riff, coroner, or the king's bailiff, ani 

de la vilUy ou les chcfes font troves, delivered into the hands of fuch as are 

i^t quejinuljue les biens^ etpuit pro-- of the crown, where the goods were 

ver que ils foient y ou a fon feigniour^ ou found ; fo that if any fue for thofe 

* en fa garde perisy deins Ian et le jour , goods, and after prove that they were 

(4), fans delay luy foient rendus : ft his, or peri(hed in his keeping, within 

nonyremaigne au roy. Et foient prifes a year and a day, they (hall be re- 

ferle vie' et coroner Syet bailes a la ville ftored to him without delay; and if 

pur refpoign devant juftices de wrecke not, they (hall remain to the kiiig, 

que appent a roy (5 ). Et la ou wrecke and be feifed by th? (herifFs, coroners, 

eippent aauterque au roy {b)yci le eit and bailiffs, and (hall be delivered 

/5fr mefffie le maner. Et que attter» to them of the town, which (hall an- 

nent fra^ et de ceefoit attaintyfoit a^ fwer before die juftices of the wreck 

garde belonging 
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garde at prlfon^ ef rent al volunt le roy 
(7)? ^' r^^dra Us darmnages enfement. 
Ei file bailife le face^ et kit difavow 
defonfetgniour^ et lefeigniour ne t^ttrie 
de ceo a luy^ reffoigrC le bailife^, fil eit 
de quoy^, et fil mit de quoy^ rendra le 
feigniour le corps du bailife au roy. 
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Csip. 4« 



Cuftumier deNorro. cap, 17. 
X2 Ann. ftac. 2.C. 18.) 



belonging- to the king* And wher^ 
wreck belongeth to another than to 
the king, he ihall have it in like man- 
ner. A nd he that other wife doth, and 
thereof be attainted, fhall be awarded 
to prifon, and make fine at the king's 
will, and fhall yield damages alfo. 
And if a bailiff do it, and it be dif- 
allowed by the lord, and the lord will 
not pretend any title thereunto, the 
bailiff (hall anfwer, if he have where- 
^ of; and if he have not whereof, the 
lord fhatl deliver his bailifPs body to 
the king. 

(5 Rep. IO& 5 Ed. 3. 3. Bro. Wreck, i. 17 £d. 2. ftat. i. c. lit 
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Many have doubted what the common law was before the mak« 
ing of this flatute ; and fome have holden, that the common law , 
was, that the goods wrecked upon the fea were forfeited to the 
king, and that they be forfeited alfo fincc the ftatate, unlefle they 
be faved by following this ftatate. To this 1 anfwer with Ma- 
crobius, Multa ignoramus^ qua nobir tion laterent, fi njeterum Ie3i9 
nobis ejfet familtaris \ for fi radon , who wrote before this ftatute, 
proveth, that this a6k is but a declaration of the common law, 
Magis prcprie did poterit <wreccumifi na*vis frangatur^ et de quu nullut 
vi'uus e^aferity et maximefi dominus rerum fubmerfus fuerit^ et quicquid 
inde ad terram *ven€rit, erit domini regis, ^c, et quod bujufmodi diet 
debeant lureccumt nfcrum eft, nifi ita fity quod ^verus dominus iliundi 
^enicns per cert a indicia et fegna dacuerit res ejfefuasy ut fi canis 'vi<vus 
inveniaturt i^c. . Et eodan modo fi certa figna appofita'/uer* merciiue 
et aliis rebus. 

The Mirrour faith, A lour 'vienv, (s, les coroners) de ^wrecks a Us 
appent denquirer ou Us ^wrecks foient a terre^ quel Us chofes, combien i*f 
la value difiindment per parcells, Et fi borne, hifte% oi/ell, ou auter 
chofe tfi'vant vint an/ecq; ou nen, W ejint per dividend Jbit livre a la 
procbein vilUt un ouplufors pur ent re/ponder al verey fiignestr (i* pro^ 
frietarie ) fi la vient challenger , ^ defrefutr de deins Ian* 

And albeit this author wrote after this ftatute, yet he wrote of 
the ancient lawes before the fame, and is more large tJien the words 
of the adl : for therein is named onely of a man, a dog, and a cat, 
that cfcapeth alive ; and this author fpcaketh generally of any 
bead, hawke, or other living thing, fo as he puriueth not this a6l» 
but treateth of the common law. 

Rex pro/alute anima fiia^ et ad nudas con/uetudines aboUndas, eon*, 
cej/sty quod bona in mari periclitata non perdantur nomine *wrecci, quando 
aiiquis homoy aut beflia vivus de navi evajerit. And now having 
cleared this point, let us perufe the words of our a6t. 

(j) De ivreck de mere.] Wrecke or fhipwrccke is an EngliHi 
word, in French, nan/rage, in ar.cient French, varecby in Latine, 
naufragiuMy legally <wreccujn maris ^ wrecke of the fea in legall ua- 
derda^ding h applyed to fuch goods as after ibipwreck at fea are 

»>7 
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by the fca caft upon the land, and therefore the jurifdi6lion theirepf 
pertaineth not to the lord admirall, but to the common law. 

Although this ftatutc fpcaketh onely of wrecke, yet this ftatute 
cxtendeth to flotfam, jetfam, and lagan : for which fee fir Henry 
Con (tables cafe, lib. 5. ubifupra. 

The caufc wherefore originally wrecke was given to the crowne, 
flood upon two Aaine maximes of the common law ; Firft, that the 
property of all goods whatfoever mud be in fome perfon. Se- 
condly, that fuch goods, as no fubje6l can claime any property in» 
doc belong to the king by his prerogative, as treafnre trove> 
ilrayes, wrecke of the fea, and others ; becaufe of anCient iime| 
when the art of navigation was not {o perfedl, nof trade of mer- 
chandize grown to fuch perfedion, as now it is, it was a matter of 
great difficulty to be proved, in whom the property of goods 
Wrecked at fea was. firadlon faith, Item tempore dicuntur res in nuU 
lius Bonis ej/e, ut tbefaurus. Item ubi non apparet dominus rei, Jtcui 
tjt de twrecco maris. Item de biis ju^e pro ivai'vio habentur, Jicut de 
averiis ubi non apparet dominus^ qu<s olim fiurunt in'ventoris de jure 
naturally jam ejfficiuntur principis de jure gentium. Others have 
yedded another reafon, that the king by old cuftome of the rpalnie, 
as lord of the narrow fea, is bound to fcoure the fea of the pirati 
and petie robbers of the fea : add fo it is read of that noble kin^ 
Edgar, that he would twice in the yearc fcoure the fca of fucli 
pirats, &c. and becaufe that could not be done without great 
charge, the law gave unto him fuch goods as be wrecked upon thd 
Aa towards the charge. 

If a fhip be reaciy to perifh, and all the men therein for faft- 
guard of tiieir lives leave the fhip, and after the forfaken fhip^ 
perilheth, if any of the men be faved and come to land, the goocfs 
are not loft. 

A Ihip on the fea is purfued with enemies, the men for fafcgard 
of their lives forfake the fhip, the enemies take the fhip^ahd fpoile 
her of her goods and tackle, and turne her into fea, by the weather 
ihe is caf^ on land, where her men arrived, and it was refolved by 
all the judges of England that the fhip was no wrecke, nor loft. 

(2) Home^ cheiiie, ou cat,"] This ftatute, as hath beene faid, being 
but declaratOFie of the common law, thefe three inftahces are put 
but ^or examples, for befides thefe two kind of beafts, all other ' 
beafts, fowles, birds, hawkes, and other living things are unden- 
fiood, whereby tKe ownerfhip or property of the goods may be 
kaowne: and BraAon yet goeth farther. Si certa Jigna^ appofitn 
fuerint narcibusy et aliis rebus, ^c. 

(5) Mes foient les cbofes fames H gardes per It *vicu del 'vifc*, co^ 
rmer^ &c.] Yet. if the goods be bona peritara, the fhcriffe may 
fell fuch goods within the yeare, left they fhould periih, and nothing 
be made of them ; and thetefbre for neceflity (which is excepted 
OQt of law) the fale in that cafe is good within the yeare. 

^4) Et potent protrer, ^r. deins Pan ^ lejour,] Yet if the o^^tier 
die within the yeare, his executors or adminiftrators may make 
proofe, for that this ad is but j^ declaradon of the common 
law. 

This yeare and day (hall be accounted from the feifure made ^cH. ^. y-t. per 
ai wrecke, for that is the thing whereof the owner may take the Notmshair. 
bcft notice. * ^^^ ^"■'"- ^^ •»'*• 

II. Inst, Q But ^'«> »t>i i-f ^*. 
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35 H. 6. 27. But if the king? goods be wrecked, and caft upon ground, where 

TL fubjedl hath wreck of the Tea, who feifeth the fame, the king may 

make his proofes at any time when he will, and is not confined ta 

a yeare and a day, as the fubjeft is. 
Rcgift. To. ' Now if the gcods or merchandifes fo caft .upon the land be not 
F.Ii.B. 112. feifed, as is aforefaid, but taken away by certaine wrong doers not 

knowne, the partie may have a commiflion of oier and terminer- 

to enquire of them, that did the trefpafl'e, and to heare and deter* 

mine the fame, and to make reftitution to the partie. 
^'^^'^n^fi* ^'' (5) De'vafit Us juflices del ijurecke que appent al royj] That is^ 

iTr a. M 1. ^' "^^ ^^ ^""y^^ *" ^^^ admirall court, but before the kinga. 

P* ^' juftices at the commwi law, becaufe the wreckc Is ever caft upox^ 

the land. 

(6) Et la ou ixjrecke appent al outer que au roy, &c.] Wrecks 

may belong to the fubjiv^l, eitlier by graunt from the king, or hy 

prefcription. 
Bra£^. ]i. 3. fo. Of ancient time, wreckc of the fea, and other cafualtics, as trea* 

>ap' fure trove in the land, ftrayes, aivd the like, were primi iwentoris. 

Butt. 7. 26. 85. quaji totius popuU, fed pofica ad regem tranjlata fuerunt, quia non modtt 

totius populi, fed reipublica: etiam caput efl : but if treafure be found 

in the fea, the finder fhall have it '^t this day. 
2R. 3. fol. ij. (7) Et rent al *voluftt le roy,] That is, be fined at the kings. 
Vide hie ca. o. will, which is to be underftood, that the kines juftices, before 
*'>• H> 25> 2.6. whom the party is attainted^ fliall fet the fine, Et tun donunus rex. 

per ft in camera fuqy nee aliter coram fe, nifi per jufticiarios fuos : Et. 

hac eft voluntas regis , viz, per juficictrios, et legem fuam% unam efi 

dicen. 



29. 



C A P.. V. 

Jp T pur ceo que elSiions dolent ejlre AND becaufe cIe£Uons ought to^ 
frankes^ cy defend U roy fur la be free, the king commandeth 

^reeve forfeiture (1), que nul haute upon great forfeiture, that no mam 

homey ne auter^ per poyar • dei armesy by force of ftrms, nor by malice, or 

fte per mGlice cu manacesy ne dijiurbe menacing, ihall difturb aoy to make*. 

defairefranke elediion, free cledtion. 

Art. fu per cart cap. 8. & 13. 33 H. 8. cap. 27. Dicr, t El. 24-. 14. H. 81 au »9» 31 EKm. 
«ap. 6. (Br. AiTiCiccjiicn:, 6. 13. 33. 35. 37. 9 Ed. 2. ftat. i. c. 14.) 

7 H. 4. cap. 14. See the ftatute of 7 H. 4. that knights of fltircs for the parlia^ 
f ^^9 J mcnt fliall be chofcn likre et ivdifferenter ftne prece aut pracepto. 

Thc;*2 were two mifchiefs before the making of this ftatute*. 

I. For that eleftions were not duly made. 2. That eledions were 

* not freely made ; and both thefe v/ere againft the ancient rnazime 

Regu/a, of the Uw, Fiant electicnes rite et liber e f.ne interruptione aliqua; and" 

apain, IltJ/io libera eft -, for before this aft in the irregular raign- 

ofll. 3. the eleftors had neither their free, nor their due eleftions^, 

for fometimes by force, fometimes by menaces, and fometimcs bjr 

maiicc the eleftors were framed, and wrought to make eleftion oF 

men unworthy, or not elcr^ible, fo as their eleftion was neither 

7 H. 6. 12. due, nor ixt^\ this ad briciiy rehearfcth the old rule of the com- 

moa 
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mon law (for that clc6lions ought to be free) wherein both the 
iaid points are included; i. Ii muft be a due eledion, and 2. It 
mad be a free ele£lion. 

This ftatute doth enafl, that no man upon grievous forfeiture 
fhali diHurb any to make free eledion, and is excellently penned 
in two refpeds ; firft, for that generally it extendeth to all elec- 
tions, that is to fay, to every dignity, office, or place derive, be 
it ecclefiaflicall or temporall, of what kinde or quality foever. Se- 
condly, the ad is penned in the name of the king, 'vix, the king 
commandcth : and therefore the king bindeth himfelf not to diflurb 
any electors to make free ele^ion, as in the like cafe upon a ilatute 
made in the raigne of the faid king ; the a^ faying, rex perpendem^ 
l£c. the fame bound the king. Now that eleftors might make free 
and due eleftions without difpleafure or fear thereof, by this aft 
of parliament, as a fure defence, the king commandcth the (ame 
upon gnevous forfeiture : and this aft extends to all eleftions, as 
well by thofe that at the making of this aft had powej^ to make 
them, as by thofe whofe power was raifed, or created' fmce 
this aft. 

(i) Greve forfeiture,'^ That is, the difturbers to be punifhcd by 
grievous fines and impnfonment. 

What offices and places be eligible, fee Artie, fuper Chart, 
cap. 8. and this aft extendeth to all eleftions in counties, univcr- 
fities, cities, corporations, and other places. 

And thus much (hall fufHce for the undcrflanding of this excel- 
lent and neceiTary aft. See hereafter cap. lo. 
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J^T que nuldty^ borough^ ne vU/e^ A ^^ ^^^ no city, borough, nor 
»/ nul home joit amerce fans rea^ town, nor any man be amerced, 

finable enchefon^ etfolonque U quantity -without reafonable caufe, and accord- 
deltrefpaffe (i), ufranlte homefavant ing to the quantity of his trefpafsj 
fin contenenunt^ merchant favant fin that is to fay, every free-man faving 
merchandifej -et villein favant fin his freehold, a merchant faving his 
gainage^et ceo per lour peer es, merchandife, a villain faving his 

waynage, and that by his or their 
peers. 

Cap, Jtifl. Vet. Mag. Chart fol. 164. b. (Regift. 187.. 9 H. 3. flat. 1. c. 14.) 

One mifchiefe' before this ftatutc was, that feeing the words of Mag. Chart, ca. 
the ftatute of Magna Charta were Liber homo non antercietur, l^c, M» 
it extended not oncly to naturall and Angular men, but to {o\e 
bodies politique or corporate, and not to Corporations, or com- 13 E. i. Attache 
panics aggregate of many, as cities, boroughs, and towns. Another ^^^J^- 
mifchiefe was, that many times not onely cities, boroughs, and '•^•^- '7o. 
cownes, but private men alfo were araercied without caufe. Laftly, 
that the faid ftatute of Magna Charta extended but to him that was 
liber homo, 

F«r all thcfc three this ftatute providetb, viz, that no city, bo- 

O a rough 
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roudi or town, nor any roan ihall be amercied without reafonable 
caute, and according to the quantity of his trefpaiTe, and dpon this 
Hatute the party grieved may have an attachment without any 
prohibition precedent ; for this ad is a prohibition of it felfe. 
Mirror, c. 5. §4. And yet the Mirror doth uke it, that all this , was contamed in 
the graund charter. 

(i) Quantity de trefpajf€,'\ Here trefpafTc, tranfgrejjio (ignifieth 

offence, fault or default, and fo it is taken in many auncient record8> 

Stit. roc. Rag- as taking one example for many : the fiatute, that is called Ragman^ 

man anno 4 E. ©rdainetfe that juftices (hall goe through the land, to enquire, heare, 

'* . and deternrtne the plaints and querels of trefpaiTes, as well of the 

baylilFes an<f minifters of the king, as of the baylifFcs of others, and 

of other people whatfoever they be, except appealer of felony, &c. 

which was underftood as well of outragious takings, as of all maa* 

ner of trefpaffe, contempt, negledl, default, or offence to the king . 

or any other, &c. 

And in that fcnfe'the apollle faith, Vhi non eft lex, ihi non eft tranf* 
f leu, Ub. 2* c. X. grejjio.. Fleta defcribing it faith, Tran/greJJio autem eft^ cum modu% 
non fer^aiur nee menfura, tlehet etenim quUihet infadojuo modum bar* 
here et menfuram^ 



C A P. VII. 

T\ £ S prtfcs dis conjlablesy ou caJfe'U CS F prifei taken by conftables, of 
"^^ einsy faits des outers que des caftellains, upon fuch folk as be 

ients de la vilUy ou la caftles font ajfxfe. not of the town where the caftle is \ 
^urview efty que nul conjlable m caf- it is provided, that no confiable, nor 
telein deformes nul manner de prije ne caftellain, from henceforth exa6l any 
face dauter home que de la ville oufon prife, or like thing, of any other than 
eaJiU eft ajfifey et ceojoitpaie^ ou grce of fuch as be of their town or caftle; 
fait diins xl. jours^ ft ceo nefoit aun- - and that it be paid, of elfe agreement 
iient priJe due au roy^ ou a caftle^ ou al to be made w^i" foisrty dajrs, if it 
fiignUr del caftle* « be not an antient prife due to the krngy 

' or to tiie caftle, or to the lord of the^ 
caftle^ 

^ap. It'ifierls vet Mag. Chart, fol. X54. b. (9 H. 3. flat. i«c. fgr* Altered by 13 Car« %• ftat* 
i; c. %.) 

FIcta, lib. 2. ca. Of this chapter Fleta faith- thus, Nulli^ ptlfte capianfuf de aJijm 
^3» per aliquem conftabularium ccftellaftum, fraterquam de <uilla^ in qua 

felumftt caftrum^ et illis fathfad^ ftt infra 40 dies^ nifefint prifte antt^ 
qua debit* rcgi out domino cnftri aut caftro debend\ 
Mag. Chart, c. Upon the llatute of Magna Charta, and this a^, there were two 

^9- articles amongft others, that the juftices in eyre enquired of, vi«.- 

' De prifei factis per ijicecojnites, 'velcofs/iabularies, <vel alios balifuos con- 
tra, ^oluntatem ecrum quorum cataUa fuerint : item de prifis danini 
regis ft^e in terra, ft^je in mariyft-ue in aqua dulci, five in tibertatibut 
J]e8antihus ad caftrafua^ ft^ve ad ci'viiates fuas, ftfve ad burgos fttos, 
' *vcl in aliis locis, qua: funti et quantum *valeanty fvel quis eas occupa*verit^ 
cela^verit, 'velftijocai'erit, et quis eas ceperit^ conftabularius^ *vd alms^ 
ft quid lalent. 

Braaon^ 
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Braflon treating of the articles of the juftlces in eyre faith thus, Braa. li. 3. fo. 
De frifis domini regis in terra, frve in aqua dulci. Jive falfa^ et lihtr* **7» 
tatibus JpeSantibiu ad caftella fua^ five ad comitatum, f.'ve ad burgus 
/ws, qnajitnt^ et quantum 'valeant per annum. 

And Britten writing of the fame matter Ciith, Et auxi des pri/es *nC. ftl. ^7« 
faitSy fer mous ca/tellans, ^ autres que Jhnt pemers de 'vittaile, ou de 
mUre cbofe, per queux tiels pri/es ount eftre faits, tsf a queux damages^ 
iff de qtiels gents, l^ en tie! ca/e, *voi!lons nous que nul ne fait garrant [ 1 7 1 J 
per continuance de/eifin im damage. 

And Fleta hath it thus, De prifis faSlis per i/icecotn, confiahularios, Flcta obi fnpr*. 
'vel alios centra voluntat* eorjim quorum cat/zlla iUa fuerint : item de 
pnfis conftabulariorum cafirorum fadis de bonis aliorum, quam eorum, 
^ni/unt de viilis, ubi cc^ra Jita/unty et de bonis eorumy l^c.finonfatii* 
fa&^fuer* infra 40 dies^ ^c. 

It is to be obferved> that in the raigne of this king, and in mofb 
of the fucceeding kings, there have been many other flatutes made 
concerning purveyors, yetiievcrdid any reporter publilh any cafc^ 
tlat I have feene, and remember, that may ferve for the expofition 
of any of them, and many proceedings have beene judicially upon 
many of them againft purveyors, which doe appeare of record. 
#7//r Magna Charta> cap. 19. and the expoiition thereof^ and the 
4turd part of the Infiitutes, cap. Purveyors, 



CAP. VIII. 

IC'T que nul fine foit prifi pur beau- AND that nothing be taken for 

plederj ficome auterfoits fuit de- fair pleading, as hath been pro- 

fendu en temps le roy Henryy pier le^ hibited |ierctofore in the tttne of king 

roy que ore efi. Henry, 6ther to our lord the king that 

now is. 

(51 H. 3. c. ji. I Ed. 3. ftat. 2. c. S. Regift. 179.) 

That is to fay, by the ftatute of Marlebridge» anno 52 H. 3- Marleb. cap. ir, 
w.here this matter is fxplained. 



CAP. IX. 

^ X pur ceo que la peace de la terre \ ND forafmuch as the peace of 

ad efire feeblement garde avant this realm hath been evil obferv- 

ces beuresj pur defalt de bone futt fait ed heretofore for lack of quick and fre{h 

jur les felons folonque due manner ( 1 ), fuit making after felons in due man- 

et nofnunt per enchefon desfranchtfes ner, and namely becaufe of franchifes, 

ou les felons font refceves: purview where felons are received; it is pro- 

e/l^ que tomts communement foientprejies^ vidcd, that all generally be ready and 

et aparaileSy au commandement et a les apparelled, at the commandment and 

Jummons des vifconts (2), et au crie de fummons of flierifFes, and at the cry 

P^y^ ( 3),rf<;/i/r^/flrr5/?crr les felons (4 j, of the country, to fue and arreft felons, 

quanty O 3 when 
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quant tnejiier firra^ auxibten deins 
franchifes come dehors (5). Et ceux 
que ceo ne ferront^ et de ceofoient at- 
tainieSy le roy prendra a eux grevement 
(6). Etftle default Joit trove en le 
Je'tgnior de la franchjfe^ le roy fe pren^ 
dra nififme le f ranch tfe (7). Et ft U 
default fAt trove en le haillfe^ eit len~ 
prifonment dun an { 8 ), etpuisfoitgreve- 
ment rente^ et ftl neit de quoy^ eit len- 
prifonment de it. ans. Etfi vif county 
coroner^ ou enter hailife deins franc hifcy 
ou dehors (9), per lower^ ou per prter^ 
ou *perpoieSy ouper nulma nner daffnity^ 
concelentf ccnfentent^ ou procurent de 
conceler les felonies fails en lour bailies^ 
ou autermentjfe teignont attachery ou 
arrefler les misff ants per la ou ils pur^ 
ray ou auterment fe feignont defaire 
lour cfficcy en ml maner de favour des 
fnisfefantSy et de ceofoient attaint eSy que 
ils eient lenprifonment dun an (lo), et 
puis foient greevement rentes a le vo^ 
lunt le roy {11 )'ifils eient de quoy^finon^ 
eient lenprifonment de Hi. ans, 
♦^172] 



when any need is, as wjell within fran- 
chife as without j and they that will 
not fo do, and thereof be attainted, 
(hall make a grievous fine to the king : 
and if default be found in the lord of 
the franchife, the king (hall cake the 
fame franchife to himielf > and if de- 
fault be in the bailiff, he (hall have 
one year's imprifonment, and after 
ihall make a grievous fine ; and if he 
have not .whereof, he (hall have im- 
prifonment of two years. And if the 
(heYifF, coroner, or any other bailifF 
within fuch franchife, or without, for 
reward, or for prayer, or for fear, or 
for any manner of affinity, conceal, 
confent, or procure to conceal, the 
felonies done in their libertie$> or 
otherwiie will not attach nor arreft 
fuch felons there, as they may, or 
otherwifc will not do their office for 
favour born to fuch mifdocrs, and be 
attainted thereof; they ihall have one 
year's imprifonment, and after make 
a grievous fine at the king's pleafure, 
I if they have wherewith; and if they 
have not whdreof,- they fhall have im- 
^ prifonment of three years. 

(4 Ed. I. ftat. £. Offitium Corortgt. 13 Ed. t. flat. 2. c. i, 2. & 6. 2S £d. 3. c. 11. 7 R. 2. c. 6. 
C7 tU c. 13. 39 EI. c. 25.) 
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( I ) Pur default de hone fute fait fur les felons in due manner^ 
Some have thought that hue and cry have been grounded upon 
this Ibtute, but this a6l provetb that hue and cry for the apprc- 
henfion of felons was before this (latuie, for it findeth fault that 
good fuit, that is, frelh fuit, was not duly made; and it appearcth 
that hue and cry in thofe cafes hath been by the auncient laws of 
this realme. 

The author of the Mirror writing of the auncient laws before 
the conquefl under the title Des articles des 'viels rcyes ordeines^ faith, 
Ordeine fuit que chefcuh del age de xiiii. ans, U ouftre de morteU pe^ 
cheors enfui*ore de 'villct ^ inlle a hue and cry. 

Si quis latroni oh*uiam dederity eumque nullo edito clamore abire per* 
mifcrity quant i cunque fuer it laironis nfita aftimatay extremum fol^uat de- 
nan'oluMy aut pleno et ptrfedo jurejurando de facinore i^hil babuiffe 
cogfiiti confirmato. Sin quis proclamantem audierity neque nfero fuerit 
infecutusy fure in regent contumaci^e (ni omnem criminis fufpicionem dU 
luerit) pccnas dato, 

Glanvill calleth hue and cry clamor popularis juxta afffam (i, 
fatutnm)fuper hoc proditam. But this ftatute is not now extant. 

Bradon of hue and cry faith, Statim et recenter inmefiiganda funt 
njejii^ia JKahfaciorum^ et fequenda fer duilum care£ia, pafjiis equorum* 

tt 
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</ njtftigia bominumy et alio modo, fecundum quod confukius et melius 
fmpoffiu ^ 

And it IS one of the articles of that auncient court of the view 
of frankpledge (of wbbfe antiquity we have fpokcn befofe) to en- 
quire of hue and cries levied and not purfucd. 

All thefe authorities were before the making of our ad, and 
therefore dt was truly faid, whofoever faid it, Per^etujla Anglornm 
lege fancitum €ft, ut fi quis damnum ex furio paffuSy aut qui ipfum fpo^ 
Latum ijiderity fontem per acclamationejn in/equatur, conjiahularius ejus 
<uill^ atjus opem imploraty auxilia ciere furemque perquircre debeat ; 
Tquodfifurtm illic non deprthenderity in proximofn cominigrarey et cm- 
Jtabularium ad ferendas/uppetias iterum invocare^ ^c. 

Of this hue and cry our auncient authors fince oar ftatute have 
alfo written, arfd divers ads of parliament have iince been made, 
concerning hue and ci y, as the ftacute De officio coronatoris, made 
the next yeare after our ad, where it is faid, Et omnes fiquantur hu- 
iefium^ et vejligium, Ji fieri poteft ; et qui non fecerit, et fuper hoc con- 
'vi3us fuerit, aitachiitur, quod fit coram jufiiciariis de gaola, ^c, 
.28 E. 3. & 27 Eliz. 

(2) Au commandement et a let fiimmons des vi/counts, &c.] Men 
^ught to be in thefe cafes at the commandement of the iheriffe, for 
lie hath cufiodiam comitatus committed to him ; and he that goeth 
iK>t at the commandement of the fherilFe or conftable at the cry 
of the country, that is, -upon hue and cry, ihall be grievoufly fined 
and imprifoned. 

(3) Ou a crie de pais,] Note, in legall undcrftanding hue and 
crie is all one ; in ancient records they are called hutcfium et clamor, 
and here crie is ufed for both. And this hue and crie may be by 
home and by voice, a^vec hue 13 crie de come £sf de louche. Now 
<he hue and eric fhall be made, and all incidents thereunto, you 
fhall reade in the abovefaid ftatutes, and in our reports you fhall 
find how the fame have been expounded. 

(4) De filer 13 arrefier les/elons,] By thefe words it is holden, 
that there mull be a felonie dpne, or elfe the arrefting of the party, 
though it be upon hue and cry, is onlawfuU, becaufe it wanteth 
a foundation ; but if a felonie be done, and the hue and cry is 
againfl one, that is neither indided, nor of ill Eimc, nor fufpicious, 
nor unknowne, yet the arreft of him is lawfull, though he be not 
guilty; for the hue and cry of it felfe is caufe futiicient, where 
there is a foundation of a felonie committed. And he that levieth 
hue and crie upon another without caufe, fhall be attached and 
punifhed for dillurbancc of the kings peace. 

(5) Auxibien deins franchifes ccme dehors."] This was not intend- 
ed of fa nduaries, but of lords, and others, that had franchifes of 
infangth>fe, outfangthefe, and the like. 

(6) Le roy prendra eux grevement. ] That is, at the kings fuit they 
(hall be fined grievoufly, and imprifoned, 

(7) Etfi le default fiilt tronjein lefiigniour de la franc hifi, le roy fi 
prendra a mtfme kfranchife,] It feemcth hereby, that the francliifi 
is loll for ever, for the words be, that the king Ihall take to himfeifj 
the franchile (a;/«. as forfeit.) 

(8) Et fi le default foit trove en le hailifey eit lenprifonment dun aiz^ 
&c.] -And this is' according to the old rule, ^* non habet id a:re» 
iuet in corpore* 

O 4 (^) Et 
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' (9) ^^J^ *vi/countt coroner, ou auttr bailift dt franchifg, ou di bor4tt 
&c.] Note here five things are rehcarfcd, as caufes wherefore ihe- 
riffes, and other the kings officers and minifters of juftice doc ncg- 
left their duties, i. By prayer, pt^ce (by letters, meflages, or 
word of mouth.) 2. Reward, /r^rw (fordid bribery.) 3*. Fearc, 
metu (the bafeft, and yet the moft forcible of all affedions.) 
4. Sanguine, any manner of con fang uinitie or affinitie: under 
* which word (affinitie) in this ad is included ^s well QeereneiTe of 
bloud, as alliance by marriage. Laftly, fofvore, favour, in refpe^ 
of friendly afFcdion, for men may be corrupted, notonely by re- 
ward, but in refpedl of the other foure alfo, all tending to one and 
the fame end, to fuppreffc truth ; as here to conceale, confent, pt 
procure to conceale the felonies done within their feverall pre- 
cinfls or bayliwicks. 

(10) lis ^ent knprifonment dun an, UcJ\ Note here the punifli- 
ment for concealement of felonies, or confenting to, or procuring 
the concealment of the fame ; for all this make not them accei- 
larie to the felony, for then they were to have been punifhed iu 
another manner, but it is called mifprifion^ or concealement gf 
felon ie. Obferve well the punifhment of this mifpriiion, but the 
learning thereof appertaincs to the treatife of the pleas of tKq 
crowne, and therefore this little touch here fhall fuffice. See the 3. 
part of the Jnftitutes, cap. Mifprifion. 

(1 1 ) Jl volunt k roy,] See here Qap, 4. 20. 25, 
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'pTpur ceo que petit s gents meins 
fagesfiient ejlieus {i)ore de novel 
communeTiunt al office de coroner: et 
mejlier ferroit que probes homes loialx 
et fages fe intermellent di eel office: 
purview ejl^ que per touts Us counties 
Joient ejlieus Juffifant (3) homes coro-^ 
ners (2), des plus loyals et plus fages 
chtvallers (4), queux melius fachent^ 
puiffinty et voilent a eel office entender 
(5), et que loyalment attachent et re^ 
prefentent les plees de h cor one ( 6 ) , ^t 
que le vicont eit confer-rolles ove les 
coroners^ auxyhien des appeales^ come 
des enquejlsy de attachnuntSy ou des 
eruters chofes^ que a eel office appendent* 
£t que nul coroner riens demande^ ne 
pr'eign* de nulluy pur f aire fon office^fur 
painc de la greeve forfeiture al roy {j). 
[14 E, I. Stat. Lxon.] 



A ND forafmuch as mean pcrfbns^ 
and undifcreet, now of late are 
commonly chofen to the^ office of co* 
roners, i^ere it is requifite that per^ 
fens honefl, lawful, and wife, ihould 
occupy fuch offices; it is provided^ 
that through all fhires fufficient mtn, 
fhall be chofen to be co«'oners,of the 
mofl wife and difcreet knights, whici\ 
know, will, and may befl attend upo^ 
fuch offices, and which lawfully mail 
attach and prefent pleas of the crown ; 
and that fherifFs fhall have counter* 
rolls with the coroners, as well of ap.^ 
peals, as of enquefts, of attachoients, 
or of other things which to that office 
belong; and that no coroner demand 
nor take any thing of any man to d^ 
his office, upon pain of great forfei- 
ture to the king. 



Cap. Itin. fo. ^55. 
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The mifchiefe before doth appeare in the preamble, w«. That 
men of fmall value and little undqrftandin'g> of late times were 
chofen to the office of a coroner, where it fhould be needful! that 
a coroner fhoald have hve qualities: i. That he (hould be preSus 
hmo: 2. Lawful!, i. Ugalis homo: 3. Of fufficient underlianding 
and knowledge : 4. Of good ability and power to execute his 
office according to his knowledge: 5. and laftly. Of diligence 
and intendance for the due execution of the faid office. And rea- 
fon required it fliould fo be, for that coroners were in thofe dayes 
the priocipali gardeins of the peace, and therefore the common ' 

law did not oncly require expert men to be coroners, but men of 
fa£cient ability and livelihood for three purpofes : i. Tlie law 
prefumes that they will do their duty, and not offend the law, at 
the leali for feare of puniihment, whereunto their lands and goods 
be fubjed. 2. That they be able to anfwer to the king all fuch 
fines and duties as belong to bim, and to difcharge the country 
thereof, wherewith the country being their ele£lors were charge- 
able, as hereafter (hall be touched. 3. That they might execute 
their oifice without bribery. And thefe five properties are ne- 
ceflary to every officer.- Fide the la [I claufe of this adt. 

( I ) Soient ejlieus.] It is to be knowne, that the office of a coroner Vide dCTia^ 
ever was, and yet is eligible in full county by the freeholders, by ^- 5- 
the kings writ De coronatore $Hgendo : and the reafon thereof was, 
/or that both the king and the country had a great intereft and be* 
nefit in the due execution of his pffice, and therefore the common 
law gave (he freeholders of the county to be eledors of him. And 
iot the fame reaibn of ancient time the (herilFe -called njitecomes^ 
who had cuftodiam tomitatus^ Avas alfo eligible ; for iis^i the earle 
himfelfe of the county had the office of the iheriffe of the county, 
and when he gave it over, the 'vicecomes (as the word fignifieth) 
<anfe in flead of the earle, and was eligible by the freeholders of 
the county : and moreover, for the fame caufe were confervators 
of the peace in like manner chofen, and fo were, and yet are 
eledled the verderors of the fbrefl, and all thefe for the time of 
peace: for the time of war, there were likewife leaders of the 
coqnties fouldiers, of ancient time chofen by the freeholders of the 
county, ' 

EroKtet alia potefiatesetdigmtates per proviinciasetpatnasttm*uer/as, [^75 1 
tt -perjingtdos comiiatus totius regnx pradid* conftitutaf qui Heretoches Inter It-ges Ed«r, 
apud Anglos, fvocahanturt/cilicet harones, nohiles, et iufigrus/apientes, el ^^i^^\ c»p- <*« 
f deles et animofi^ Latine *vero Sctbantur duSores exercitus^ apud Gal- ^^^^^^^^ 
loSf capitales conftabularii, *vel mare/cballi exerciuu, lilt 'verb ordina^ 
hant acies denfijjimas in praliis, et alas confiituebant prout decuit, et 
prouS eis nji/um fuit, ad honorem corona, et ad utilitatem regni, IJli 
vera *uiri • eligebantur per commune concilium pro commune utilitate • u^j, 
tigni, psr pro-vincias et patrias univerfas, et per fingulos comitatus in 
pkno FoIk£mote,ficut et • <vicccomites provinciarum et comifatuum eligi • Noti. 
debent, t^c. 

The ^lirrour fpeakihg of the articles by old kings ordained, Mim cap. x, 
faith, jfuxi fmr^- ordeines coroners in cbe/cun countie, et 'vifcounts ^ § 3« ' 

garder le pais, qua;tt Its countes joy demijleront del gard, ^c. And 
^e iheriffic was chofen by writ directed to the coroners. 

And lb were the confervators of the peace eligible alfo, by writ Koh pit. ta, 
firt&ed \o the Ihexiffe, 5 £• v 

For 
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For the verderor, he is ftUl chofen by the freeholders of the 

county by the kings writ. 

Art fupcr cart. Our king in the 28 yeare of his raigne reftored to his people 

an. i8 E. 1. (i^g ancient eleftion of (hcriffcs in thefe words, Le roy ad grant a 

Viie lupra. -^^ pfop^» gu£ ils tint eleclion de lour *vi/cotmt en cbe/cun count ie^ eu 1/1/^ 

count mfi my de fecyfilT^ 'voilliont, 
jiR. 2. cap. 2. But now by the llatute of 12 R. 2. the chancellor, treafarer, 
^ *^v^'f ■ ^ ^' ^' keeper of the privy feale, fteward of the kings hoafe, the kings 
De ic . 14 E. chamberlaine, clerke of the rolls, juftices of the one bench and of 
^* the other, barons of the exchequer, and all other that fliall be call- 

ed, are to ordaine, name or make iheriffcs, fliall be firmly fwome 
that they fliall not ordaine, name, or make any flieriflfe, for any 
gift or. brocage, favour or afl'edion, but that they fliall be of the 
moll lavvfull men, and fuiticient, to their cfHmation and know- 
ledge. 
DJer, I EI. fo. It is holden in our books, that albeit the king dieth, yet the 

*^5* coroner, becaufe he is clefted by the freeholders of the county by 

writ, and retourned of record in the chancery, which is a jadiciaU 
adl, remained, and fo of the verderor: otherwife it is of jadges 
and juflices, that hold their places by writ, commiflion^ letters 
patents, or otherwife at will, which might be a reafon where- 
fore the flierifFe of ancient time was eligible* for that he had cuf- 
todiam comitatus, and a principall confervator of the peace ; and 
therefore his authority (hould not ceafe by the death of the king» 
no more then that of die coroner. 

Now feeing that coroners are elefted by the county, if they be 
infufficient, and not able to anfwer fuch fines and other duties in 
refpeft of their office, as they ought, the county as their fuperiour 
In Scaccar. inter fliall anfwer the fame : as for example, the county of Kent made 
prarccpt. Term. ele£Uon, by force of the kings writ,* of William Herlizon to be one 
14 E \"'cx arte ^^ '^* coroners for the fame county, who after was amercied ^# 
Rcmcmb.*^" faj/o retowmo 40 j. whereupon proceiTe went out to the flieriife to 
Kesi:^. 20 H.9. levie it;- the flierifFe upon his oath faid, that the faid William Her- 
lizon non habet terras ^cl tenemental bona feu catalla in bali*va fiuz^ 
nee babuit, unde di^^ denarii levari poj^t : now faith the record* 
Et quia ipfe corenator eleclus /kit per comitatum^ i^c. ita quod in de* 
feBu ejujdem coronatoris totus comitatus ut eleSor et fuperior, i^c. /r- 
Rcfpoadeat fa- "'''"' *^^^^ rejpondere; praceptumfuit nunc vicecomiti, quod de terris et 
perior. tenement is bominum tetiut comitatus in bali*ua foa fieri fac^ preediS^ 

40 J. And the like law was of the flierifFe, and other the (aid 
oncers, when they were eligible, fiat now let us returne to the 
purview of our aft. 
*3 ^p- 7« (a) Homes coroners,] The number of coroners are not fet down 

't H.^ 40 ^y ^^^^ • ^^ ^^^ counties there are foure> in fome counties fixe, in 
.N.ii. i63.k. ^^^^ fewer, and in fome counties one. 

For the word coronator, fee Mag. Cart, cap. 17. 
[176] (3) Sufficients,] ^tf^V/fnj is a large word.andiraplyesasmucha^ 

h\. 8. fo. 41. idc/ieus, and it hath tuo of the attributes mentioned in the preamble* 
Crciflics cafe, that is lawfull, and fage. 

F.N.B. i6> n.^ (4) C^W/^r/.] In ancient times none were chofen under the 
cWonat'^ ^ ^ degree of knighthood to be coroners. But fome fay, that thi? 
14 E. 3. cap. 7. ^"^oid fcbii'aliersj was put into this ftatute, to the end that the 
Brit. 5.>.Flet. ?**"*>' ^^ ^^ chofen might have fufficient in the county, which may 
Jib. X. cap. 1S.15. icivc for interpretation of divers other ftatutcs, being accompanied 
a3 afr.p.y.Mag. with ufe and experience. 

Char. c. 17. I / N £7 
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(5) ^uatx melius fachnt^ ftuffint, et *vwUnt a eel office enfemier. See the next 
Ac] %/ melius fciant, poftnt, et njeUnt officio illi intendere^ l^c. chap.^cchjp.jS, 
Note wcU thefe three qualities. ' Stat dTmiilt. 

Now what caufes there be to remove a .coroner, <vide Regift. kc^m. 177/b. 

& F. N. B. F.N.B. lej.m. 

(6) ^e les coroners loialment attachent et repre/entent ks plees del Rcgift.&F.K.B. 
coroHj &c.] By this it appearcth, that the co. oner is judge of the JjJ' ^"P; 
caufe, and not the fhcriffe ; and this agrecth with our old and lat- J^ office de'co-' 
ter books, onely the (berimes have counter- rolls with the coroners ^0^^. Braa.li, 
by force of this adl, and therefore a certiorari may be dircded to 3. to. izi. 

the fheriffe and coroner to remove an appeale by bill before the Bntt. roi. 3. 

coroner, bccaufe the fherifFe hath a counter- roll : but if the cer- ^^J^'^'^ '"' 

tiorari be diredled to the flieriffc onely incaf^j of appeale or in- stat. dc^orfacio'* 

didment of death, it is not fufficient to remove the record, becaufe Coron.it. R:gift, 

he is not judge of the caufe, but haih onely a counter-roll. Fide j'ld. 16. 2»aff. 

Magna Chart, cap. 17. many authorities cited there concerning 9^- 4^. b. 16. 

this matter, hVc^«^*i'^'*^* 

(7) Et que nul coroner riens demauud^ ne pr eigne de nulluy pur f aire ^ h. 6. ubi fu- 
fon office, Jiir peine de la grrve forfeiture al roy.] And this was the pra. 

ancient law of England, that none having any office concerning 14 E. i. Stat.d^ 

adminiilration of juftice, (hould take any fee or reward of any fub- txonia. 

jcA for the doing of his office, to the end he might be free and at |.H. 7. cap. 1. 

liberty to doe juftice, and not to be fettered with golden fees, as Scc 5 E^ei 1 

fetters to the fuppreffion or fubverfion of truth and juftice: and 

therefore this ftatute vr^s made in affirmance of the common law; 

this onely i^ added, fur paine de gre-ve forfeiture al roy, 

A coroner received j d. of every vifne when they came before 3 E 3. coron. 

the judges in eire, as belonging to his office, which was neither 372i« 
againfl the common law, nor this flatute ; for he tooke it not for 
doing of his office, but a right due to his office, whici) might have 
areafonable beginning, vix, for and towards his travaile, attend- 
ance, and charges. 

And this flatute flood in force until! the flatute made in 3 H. 7. 3 ^'T* cap. i* 
ca. I . which gave him a fee of xiii. s. iiii. d. upon the view oi the 
body, of the goods of the murderer, &c. 

But if the coroner fit upon the view of any ilaine by mifad- 2 H. S. cap. 7« 
venture, he (hall have nothing. More fhail be faid hereof here- 
after, cap. 26. 
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pT pur ceo que plufors reintes de A ND forafmuch as many being 
tnort de home^ eique fayit culpables indicted of murther, and culpable 

demefnu la mort fint (per favorables of the fame, by favourable inquefts 

enquefls^ prifes per vifconts et per bre* taken by theflierifF, and by the king's 

. U roy que eji appelle odio et atiaj reple^ writ ofodioct atia^ be replevied unto the •, 

viesj jefques a la venue dcs jufiices coming of the juftices in eyre; it is 

errants: purview e/l^ que tie! enquefls provided, that from henceforth fuch 

fiient deformes prifes per probes homes inqucfls fliall betaken by lawful men 

effieus per ferement^ dount Ics deux chofen out by oath (of whom two at 

J^itnt ameinei cbivalers* que per nul the Icaft ftiall be knights) which by no 

ajinltie^ affinity 
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cffinitiey iauchent a ks prlfoners^ ne affinity with the prifonerSj nor other* 
iiuterment ne foient fufpe^ious. [Gloc, wife, are to be fufpefted, 
c. 9. Weft. 2. c. 29.] * 

(5 Ff. 7. f. 5. Reglft, 133. 9 H. 3. ftat. j. cap. 26. 6 Ed« i. flat. i.-c.j9.) 

Mag. Cart, ca* See the 26 chapter of Magna Charta where this matter it 
*^* handled at large, and need not here to be repeated, and how this 

writ De odio et atia was taken away, and iince revived by a later 

Hatute, as there it appeareth. 



CAP, XIL 

pVRVlEW ejlenfiment^ que Us TT is provided alfo, that notorious 
felom (i) efcriesy et queux font felons, and which openly be of evil 

apertement de male fame {2), et ne' foy name, and will not put themfelves in 

voiUnt mitter en enquejls des felonies ej^uefts of felonies, that men ihall 

(3), que homes m^tfur eux devant juf-^ charge them with before the juftices 

tki4 o la fuit le roy (4), foient mips at the king's fuit, ihall have ftrong 

/« la prifon forte et dure ( 5 ), come ceux and hard imprifonment, as they which 

queux refujent ejire al common ley de la refufe to ftand to the common law of 

terre. Mes ceo nejlmye a entenderpur the land. But this i% not to be un- 

prUongrs que font prifes per legier derftood of fuch prifoners as be taken 

fujpe^ionn of light fufpicion. 

(Dyer, 205. Kel. 70. 8 H. 4. 9. 4 £d. 4, ii. 14 Ed. 4. 7. »i Ed. 3. 8. Fits. Coroo. S33* 183, 
359-) 

X 5 E. 4. 32. ( I ) ^ let felons.] This ftatute extendeth not to treafon, which 

Stam. pi. cor. J, jj^^ hiffheft oiFence, nor to petit larceny, which is «f all felonies 

Tr.40.Ei. coram This a6l doth extend as well to women as to men, and fo it doth 
^*''*^'w-^'' 4- appeare by divers auncient and late precedents, and to that end the 
Uc. '^'^^ makers of this zd did ufe this generall word, felons. 

(2) EJcries et apertement de male fame,] No perfon (hall be pot 
to this punifiiment unlefle the matter be evident or provable, which 
is tbe duty of the judge to look unto. 

(3 ) ^iff^ ifoileat mittir en enquefts desfeloniesA This a£l fpeaketh 
onely of indidtinents at the fuit of the king, lout the judgement 
of paime forte et dure was at the common law, both in appeales, aojl 
in indictments. 
43 A(r P!. 30. , A man may (land mute two manner of wayes ; firft, when he 
8 H. 4. 1. ilands mute without • fpeaking of any thing, and then it Ihall be in- - 

7 e! 1. 20! quired, whether he ftood mute of malice, or by the ad of God ; 

24 E. 4. > and if it be found, that it was by the adt of God, then the judges 

of the court (who ever are to be of couniell with the prifoner, to 
# r 178 1 S^^^ ^^^ ^^ ^^^ juftice) ex officio ought to inquire whether he be 
the fame perfon, and of all other pleas which hee might have 
pleaded, if hee had not ftood mute. 

And note well the abovefaid words of our books [whether of 
malice, or by the aft of God] fvr it may be, the prifoncr in truth 

cannot 
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Cannot fpeake^ and yet being'not mute by the aft of God, h6 (hall 
be forthwith put to bis penance, as if the delinquent cut out his 
owne tongue* and thereby become mute. 

Another kinde of mure is, when the prifoner can fpeake, and 
perhaps pleade Not g<iiky, or pleade a plea in law, and will not 
conclude to the enqueft according to this adt ; or fpeake much, 
but doe not diredly anfwer, &c. for idem eft nihil dicer e, et in/uffi- 
cienter dictre : to be (hort, when in the end he will not put himfelfc 
upon the enqueft. that is, de bono et malo to be tried by God and the 4 E. 4. it. 
coantrey, then this aft is fufficient warrant, if the caufe be evident 7 ^-4- *9« 
or probable, to put him to his penance; but if he demurre in law, '* ^" ^* 
and it be adjudged againft him, he (hall have judgement to be 
hanged : and though by his demurrer he refufe to put nimfelfe upon 
the enqueft according to the letter of this aft, yet for as much 
as be is out of the reafon of this aft, for that he refufeth not the 
triall of the common law, the demurrer being allowed to him by 
law, and to be tried by the judges, he fhall not be put to his pe- 
nance, but have judgment to be hanged ; and fo it is if he chal- 
lenge above the number of 36. he fhall be hanged, and not have 3 H. 7. z. & xa* 
faine fort et dure. 

(4) Mfote U royJ\ This aft extends not to the fuit of the party 
by appeale, becaufe the judgement of painefort et dure was both in 
app^e and indiftment at the common law, as hath been faid, and 
hereafter ihall be faid and proved. 

(5) Seiemt mjfes en la pri/onfort et dure,] Upon thefe words there Stamf. PI. Cor* 
have beene divers opinions ; firft that the punifhment of paine fort '49« ^* 

et dure was given by this aft. 

Some other have holdcn, that at the common law for felony the ^H. 4. «. 
prifoner (binding mute fhould upon a nihil dicit be hanged, as at ^^!"^* ^*' ^**' 
this day it is in cafe of high treafon, and, as they fay, in cafe of " * "^"' 
appeale. Others have holden that at the common law, in favour 21 £. 3« x8. 
of life he ihould neither have pmne fort et dnre^ nor have judge- 
ment to be hanged, bat to be remaunded to prifon untill he 
would anfwer. 

For the finding out of the truth herein, let us firft fee, what the 
judgement, which our aft calleth fort et dure is, and then what 
the reafon ihould be, that fo Psverc a judgment is given in that 

The judgement is, that the man or woman ftiall be remaunded 8 H. 4. i. 
to the priion, and laid there in fome low and dark houfe, where 4 E- 4- >»• 
they ihall lie naked on the bare earth without any lititer, rufhes, ^^'^ ' * 
or other clothing, and without any garment about them, but fome-- " 
thing to cover their privy parts, and that they ihall lie upon their 
backs, their heads uncovered and their feet; and one arme (hall be 
drawne to one quarter of the houfe with a cord, and the other arme 
to another quarter, and in the fame manner fhall be done with 
their legges, and there ihall be laid upon their bodies iron and 
ftone, fo much as they may beare, and more, and the next day fol- 
lowing they ihall have three morfels of barly bread witftou; any 
drink, and the fecond day they ihall drinke thrice of the water 
that is next to the houfe of the prifon (except running water) 
without any bread, and this ihall be their diet untill they be dead. 

So as upon the matter they (hall die three manner of waves, 
viz, Oftere,fame, etfrigore, by weight, famine, and cold, and there- 
fore this puiufhment (if it were executed according to tJie Ccverity [ 1^79 } 
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of the law) fhould be of all other the mdH grievous and fearfull. 
But what (hould be the reafon of this fo terrible a judgement ? 
This z£i anfwereth, becaufe he refufeth to iland to the common 
law of the land, that is, lawful 1 and due triall according to law, 
and therefore his puniihment for this contumacy without compa- 
rifon is more fevere^ lailing, and grievous, then it (hould have beene 
for the offence of felony it felfe ; and for the felony it fclfe, it 
cannot be adjudged without anfwer. 

Now let us examine the opinions abovefaid, and we hold, that 
none of them arc confonant to law ; fbr as to the fir (I, we hold that 
this heavy puniihment was not given, that is, firft inflifled by this 
a6l : for what court, or judges upon thefe words [have ftrong and 
hard imprifonment] could frame fuch a judgement as is abovefaid. 
confining upon fo many divers particulars ? and therefore it maft 
necfffarily follow, that the faid puniihment which this ftatute 
calleth/0r/ ef dure imprifonment, becaufe the penance was to be 
done in prifon, was before this ad, but fufficiently iigniiied (as ic 
hath beene ever fmce) by thefe two epithets, y^r/ ^f ^«rf ; fo as 
tills a£l fetteth forth the quality of the judgement, and not the 
judgement it felfe. 

2. This aft defcribeth what perfons fhall be puniflied by paint 
fort et dure^ ^viz, notorious felons, and which be openly of ill name» 

but fetteth not downe (as hath been faid) what the pnnifhment is, 
but provideth it fhall not be for legier fufpition. 

3. All books, that held with great authority, that in cafe of ap- 
peale the prifoner upon (landing mute fhould have judgement de 
painefort et dure, do prove that fuch a judgement was before the 
making of this aft, for this flatute extends not to appeales, which 
are the fuit of the fubjeft, but onely to the fuit of the king, which 
is by way of indiftment : and herein the words of Fleta arc very 
remarkable. Si autem appellatus nihil re/pondere 'velit, Vr. et appellans 
inde petier it judicium y indef en/us remanehity morti tamen ncn condemna* 
hitur,/ed gaola ccinmittetur, i^c. And there fetteth downe the pe- 
nance, which of neceflity mufl be (a^ hath been faid) by the com* 
mon law. And herewith agreeth Britton that wrote foonc after 
this aft ; fo as the penance in cafe of appeale, is both by auncient 
and found authority. 

To the fecond opinion, if the prifoner (landing route fhould ht 
hanged by the common law ; the aunfwer to the firA doth anfwer 
this alfo, and if he fhould be hanged by the common law, this fla« 
tute taketh it not away, but ordaineth that he fhall have flrong and 
hard imprifonment. , And therefore by their opinion, the felon 
(landing mute might be hanged at this day, which is againfl all 
our books, and againd conflant and continuall experience. 

To the third, let no man imagine that the common law, which 
is the abfolute perfeftion of reafon, could fofler fo unreafonable 
and unjuft a mcane of encouragement of felons, that they by their 
owne contumacy againd the common law fhould fuifer onely one 
of the lowell punilhments, avx. imprifonment untill they would 
anfwcT ; and the anfwers to the firft are anfwers to this alfo. 

Now let us fee what our auncient authors (who as you have 
often perceived, have heretofore beene our good guides) fay in this 
behalfe. 

You have already heard Fleta ; and Britton alfo mentioneth this 
penance in two feverall places, both -upon the indiftment, and in 

the 
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the appeals* and voucheth no ilatate therefore, as no doubt m this 
cafe he would, as in other like cafes he had done, and fpecially, 
Iteing he wrote foone after this ftatute, hee would have mentioned 
the ad that had infli^d fo.ilrange and ftupendious a punilhmenr, 
if the ftatute had not beene made in affirmance of the common » 
law. 

And the Mirror faith. In ptfhe dt homicide chient mortedment ceux Mirror, c. n§9. 
f nr ^ciomi home in prifon per furcharge t^s peine en cafe quant afom eji 
judge al penance. And in another place writing upon our very Mirror, c.^.§ 4. 
chapter, hee (aith, Le point dc miiter gents rettes de felony^ que fe ne 
*om.lUnt mitter in pmis^ a penance^ eft cy difufe que ben les tue fans a'uer [ ^8o J 
regard ess conditions des perfonst t^c. This author, as hath been faid, 
writeth of the auncient law long before this aS, as he himfelffr 
tefiifieth in the beginning of his booke. He calleth this punifh- 
ment of fedne forte et dure (the penance) becaufe it is the greateil 
and moft fevere penance, and paine of adl other, and fo it is com- 
monly called IB our books. 

CAP. XIII. 



VT le roy defende^ que nul ne ravife AND the king prohibit 
ne preigne ajorce (i) damafejle , none do ravifh, nor take 



teth that 
take away by 
detns age (2), ne per fon grecy ne 'fans force, any maiden within age (neither 
Jon greey ne dame ne damafelle de age^ by her own confent,nor without) nor 
nauter feme mauger Ufoen. Etfi ul any wife or maiden of full age, nor 
le face^ a le fuit celuy que fuera deins any other woman again ft her will; 
let tfijoursy le royluyfra common droi^ and if any do, at his fuit that will fue 
ture. EtJ^nul commence la fuk deins within fourty days, the king fliall do 
les 4.0 jours J le royfuera^ et ceux queux common right ; and if none commence 
il irovera culpableSy ils averont la pri- his fuit within fourty days, the king 
Jonment.de ii. ansyetpuisjirront renteSy fliall fue; and fuch as be found cul- 
a la volunt le royy et jtls neient dont pable, fliall have two years imprifon- 
iftre rentes yfoient punies per plus longe ment,and after fhall fine at the king's 
prifonnunty folonque ceo que le trefpaffe pleafure ; and if they have not where- 
demande. of, they fliall be puniflied by longer 

iinprifonmcnt, according as the tiet 

pafs rcquircth. 

Cap. Itloerls. 1^5. 4 E. I. Offic. Coronatorifl. Vide Pafc. 6 E. i. Rut. 4. in Banco Lane. W. *, 
jj E. I. ca. 34. 6 R. 2. ca. 6. 4 & 5 Ph. & Mar. ca. 18. 18 i.\u. c. 6. Kf^w^, fo. 97. (22 Ed. 4* 
2z* X Inft. 123. b. * Inft. i8o. 2 Rep. 37. Hob. 91. 13 Ed. i. ftac. 1. c. 34. 6 R. 2. c. 6.) 

For the better underftanding of this and oth(»r llatutes concern- 
ing rapes, it is firft to be feene, what this word [rape] doth fignifie, 
,and fecondly, what offence rape was at the common law before 
this Ilaiute. 

This is well defcribed by the Mirror, 'Rape folonque le ^volunt del Mirror, ca. t. 
eftatutt eft prije pur un proper mote done pur chefcun ajf'or cement defem, ? »a- 
de quelle condition q. el foit\ but better in another place, rape is. See thr firft part 
when a man hath carna^l knowledge of a woman by force, and "f the Imruutcs, 
againft her will ; and, as the Mirror faith, it is a proper word; and .^5,-^^^^;^ j.^^^ 
fApere to ravilh legally fignifieth as much, as carnaliter cogrofcere^ cap. i<ape. 
8 and 9 k. 4. i6., 
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dnd cannot be expreffed in legall proceeding by other words> t^ 
el fe where hath been faid. 

The offence u called rapius, and the ofitsnder raptor* This of* 
fence was felony at the common law, but had a panifhment under 
fuch a condition as no other, felony had the like, that I have read 
of; for firft, divers of our auncient authors, that wrote before our 
flatute, agree, that of old time rape was felony, for which the of- 
fender was to fuiFer death, but before thh a£l the offence was made 
leffer, and the puniihment changed, viz. from death, to the lofHs 
of the members whereby he ofrended, w«. his eyes, propter afpgc-^ 
turn dtcorisy qttihus 'virginem concupi'vit^ Amittit etiam teftictdot, qui 
calorem ftupri induxerunt ; fo as it was no felony at the making of 
this a£l : and in thpfe dayes if the offender in the appeale brought 
by her, that was raviihed, had been condemned by the country, 
without any redemption he fhould lofe his eyes and his privy mem- 
bers, unlelTe (he that was raviihed before judgement demannded 
him for her hufband ; for that was onely in the will of the woman 
and not of the man : for if (fay they) it ihould have been in the 
will of the man, this inconvenience might have followed, that a ri- 
baud, or a rafcall (lave might ravifh a noble-woman, and by occa* 
fion of one (hamefuU pollution, perpetually to defile her, and to the 
diihonour of her houfe to take her to wife. 

But admit that the ravi(her had been a nobleman^ and the woman 
raviihed bafe and ignoble, it might be thought that the like incon- 
venience might follow, if in that cafe the woman (hould h^ve the 
cleft ion. Refponfioi quod Jive *vir nobilis^ five ignobilis fity 'vohatai 
femper erit fcenuna^ et ele€tio ; quia quod eft in fcemina vtluMtariumt 
innjtro erit neceffarium^ ut membra fua redimat ex necejjttaiel cum 
igitur mulier babeat eleSionem, et fpreto judicio petit eum in 'uirum, 
conctditur ei de gratia domini regis omfanforem matrimonii. 

And herewith agrccth the Mirrour; that before the time of oar 
king Edw. the i. the punifhrnent was by caflration and putting 
out of the eyes of the offender, &c. but of ancient time at the 
common law it was death at the eleftion of the £ngle woman 
raviihed. 

And that alfo was the law amongft the Romans, for Seneca (aith, 
Rapta raptoris aut mortem^ out indotatas nuptias optet : upon which 
law there arofe this cafe, Una noiie quidam duos rafuit, altera mor^ 
tern optaty altera nuptias : there the cafe is largely and doubtfully 
difputed, which in our law would make but iitUe que((ion ; fof 
though the one for the offence done to her might take him to 
her hufband, yet (hall he fufFer death according to the law for the 
offence done to the other. 

Now let us heare what the law was herein before the conqueff, 
^ju *viduam per *vim ftuprarit proprii capitis aftimatiom compenfato^ 
nee miiiori conditione qui ^uirgini vim intulerit. ^ui per vim pagani 
hcminis ancillam ftuprarit y pagano JoV frnos numerator et 60 pngtered 
foV inuliiator : fervus aut em fijervulam ftuprarit y virga virilis ei pra» 
ciditor; qui tener<t atatis virginem ftuprarit y eadem lege terntor, qua 
is qui adultam comprefferit. 

And if the lord had raviihed his nicfe or bondwoman, (he might 
have had an appeale of rape againil her lord, as at this day die 
may. * 

And the puniihment abovcfaid, vi%. the lofTc of the faid mem- 
bers in fuch fort, as Bratton ex'prefl'ed die fame, continued untili 

tike 
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the maktog of this a£i ; the purpofe of which z&. was once agalne 
to change the puni(hinent> and yet to make it leiTer, that is, to 
make it puniihable by fine and imprifonment at the kings fuit, 
if (he purfoed not her remedy within forty dayes> as by this z€t 
appeareth. ^ 

But it is not credible what ill fuccefle this a6l, that mitigated 
the former punifliment, had ; for many ill difpofed perfons taking 
upon this occafion encouragement to follow the heat of luH, did 
many (hameleffe and ihamehiU rapes in barbarous and inhumane 
manoer: as taking one example for all> Warren de Henwicke Hi!. 6E. i.in 
xaviibed. openly in the high way Matild the daughter of Syward " J;^*'^^* ^""^ 
de Warton, and after he came s^d defired to have her to his wife, . ' 
which was granted by the joiUces, and was affianced to her in open 
coart. 

This crying (in daily increafing, our noble king, tenyeares after W. a; 13 E« i. 
thu adt, made rape by authority of parliament felony, as by the ^' 34* 
&tute in that cafe provided, appeareth. 

Now this that hath been (aid doth agree with our books, and 
therefore it 'm henetliSia expofitio^ when our ancient authors, and our 
yeare books, together with conftant experience doe agree \ for if t * 

rape had not been made felonie by the ftatute of W. 2. but had 
been felony when that ad was made, then (hould the court of the 
leet have enquired of it, as of a felonie by the common law ; but iS E; 2. Stat, da 
feeing it was made felonie by that flatute, it hath been often ad- ^'^^^ franc', 
judged, that the leet cannot inquire thereof: for albeit it was once ^^ ^' *^^' 
felonie, yet the nature of the oifence being changed, as is above- , R,t'i^6tt, 
iaidf to be no felonie, when another a6l made it felonie againe, 7. 4. 1 1 h. 7. 
yet could not the leet enquire thereof, as of a felonie, which is 22. 
worthy of obfervation. * ^^^> 3 E^* ^^' 

More ihali be faid of rape in the treatife of the pleas of the 
crowne* and when we come to the faid ftatute of W. 2. cap. 34. 

(1) Ne pr eigne a force J] The taking away by force of a woman Reg- 2. fo. 97. 
whatfoever * againit her will, albeit there be no rape, Scz. is gene- a* E. 4. 21. 
nerally prohibited by this adl, upon the penalty herein exprefl'ed. ^*^- P^- 496' 

Deim agi.J Here it (hail be taken for her age of confent, that **'' ^ ' *^ ' 
is 12 yeares old, for that is her age of confent to mariage; and . « £ 182 j 
the taking her away within that age, whether (he confent or no, 
is prohibited by this ad. Whereof, notwithftanding all the above- 
faid ilatutes, good nfe may be made, becaufe it is general!, and 
not bound wiui fo many fetters as fome of them be. See more 
liereof in the third part of the Inilitutes, cap. Rape. 



CAP. XIV, 

Jp^ Tpur ceo que home ad ufe en afcun A ND fcrafaiuch as it hath been 

pays de utlager les gentes appeaUs "^ ufed in (bme counties to outlaw v 

de commandement ( i ), force (2), aide perfons being appealed of command- 

f 3), ou de receiptfnent (4), deins mefme mcnt, force, aid, or receipt within the 

h termty que home doit utlager celuy fame time that he which is appealed 

que eft appeUe defait: purview eji et for the deed, is outlawed ;Jt is pro- 

commaunde per le rojy que nulP nefoit vided and commanded by the king, 
II. Inst, utUge P ■ tlui 
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uflage pur appeli de eontmandeTnent^ that none be dtitkwed upon appeal df 

forctf aide J ou de reeeiptment^ jefque a commandment, force, aid, or rieceipt, 

taunt que lappellee del fait (5) foit until he that is appealed of the deed 

attaint (6), ijftnt que un mefme ley foit be attainted, fo that one like law be 

de ceo per tout la terre (jj^mes celuy ufed therein through the realm: ne- 

gue vott appellery ne lefTa pas pur ceo de vcrthelcfs he that will fo appeal, {hall 

attacher fan appele^ at procheine coun* not, by reafon of this, intermit or leave 

tie (8) vers ceux^ auxibien come vers oiFto codimencehis appeal at the next 

Jes appelles du fait : mes lexigent de county againft them, no more than 

eux demurge (9} tanque Us appellees de againft their principals, which be ap* 

fait foiera attaints per utlagariey ou pealed of the (}eed; but their exigent 

aikerment. ihall remain until fuch as be app^ed 

of the deed be attainted by outlawry, 

or otherwife. 

UtUge, utlagamt, exlex. Utiigarii, Klegalttas. Vide Lam. inter leges Ed. ConfciT* cap. 3s, 
^. Part of the Inft. ca. Appeals. Un nkefme ley. (9 Rep. f. 119. Plowd. 97. % R. 3. 2i. 9 H. 7. 
19. 20 Ed. 4. 7* 7H.4. 36. Fiu. Coroa« 20. 12« 33^ Ra(^. pla. f. 41. 47, 4S.) 

3. Part of the Here arc accefTaries divided into two parts, 'uiz, toacceflaries 

1^- ca. Princl- before the faft, and to acceflaries after the faft. 
paU et Ace. Againe, acceflaries before the fad are divided into three 

branches : De eommandetnentt force j et aid\ acceflaries after the fad 
is only by recitement. 

(1) Qommandement,\ Praceptum, Under this is underftood all 
thofe that incite, procare, fet on, or flir up any other to doe the 
fad, and arc not prefcnt when the fad is done. 

(z) Force,] Fortia, is a word of art, and properly flgnifieth the 

farnifliing of a weapon of force to doe the fad, and by force 

whereof the fad is committed, and he that farniflieth it is not 

prefent when the fad is done : for thefe two words, pneceptum, et 

Braft. Is 3. fb. /ortia, heare what Bradon faith, IJhifaQum nullum, ibi fortia rndla, 

'39- nee praeceptum nocere debet* And againe, Vulms, fortia^ et pracep^ 

Mim ca \ ' '"*** generant unicum faBum ; nm ejfet <vulnus forte, Ji men eulfwjfet 

i ij. * * fortia \ nee *vul/ius, ntc fortia, ^ijfpraceptum pracejjiffet : and fonie- 

40 aC 25. times in a large fenfe is taken for any that is acceflary before the 

fad. > 

FleUy li. I.e. 23. Et poteft qms corporaliter occidi,faBo, et tingua, 

{3) JideJ] Auxilium, Under this word is comprehended all 

persons counfelling, abetting, plotting, aflenting, confenting, and 

encouragin|; to doe the ad, and are not prefent when the ad is 

done ; lor if the party comnjanding, fumilhing with weapon, or 

aiding, be prefent when the ad is done, then is he principall. 

f ^^3,] (4) Refceitment,\ This is underHood after the fad done, that is, 

"Hfit. ubi lupra. when one knowing the feionie doth receive the» felon, and not 

. ' oncly conceale his offence, but favour and aid him, that he be not 

knowne. 

In the preamble the mifchiefe is recited, that before this ad ia 
fome countries it had been ufed to outlaw acceflaries within the 
fame time, that the principall wa^ outlawed. Here it is to be on- 
derftood, that in thofe dayes n^oil appeals of death, &c. were fued 
by bill ih the county before the coroner, in which bill of appeale 
the appellant doth make a diflindion betweene the principall and 
43 E-3 17* the acceflary. And therefore this ad is intended of appeal'es 
i8« 34« 4. commenced 
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commenctd by bilU for in the appeale by originall writ> both prin- 
cipalis and acceifaries are generally charged alike, without any 
dillin^tioD, who be principalis, and who be accefTaries, untill the 

euntife maketh his counte, and therein he mufl diAinguifh chcm; 
t if the defendants in fuch an appeale, where fome be principals, 
and fome acQeifaries, make default, the appellant before the ex- 
igent ought to declare, to the end it may be knowne who be pi in- 
cipals, and who be accefTaries, and to take the exigent onely 
againft the principals^ and continue the plea againft the acceflaries* 
untill the principals be attainted; for if the plaintife (hould pray 
an exigent againft them all, he is concluded afterward to charge 
any of them as acceifaries. 

This ad was made in affirmance of the common law, and it doch 
not hold onel^ in appeals ai the fait of the party, but in indidlments 
alio at the fuit of the king : for it is an ancient and fundamental! 
maxime of the common law, juri non eft confonum^ quod aliquis ac" 
uffirius in curia regis coHwincatur, antequam aliquis de fsUlofuer^ at- 
tinSus : yet if the acceiTary will, he may pray proces againfl t^ 
enqueil before the principall be attainted, for quilihet poteft renun- 
€iari juri pro fe introdudo, 

(5) 7'A^ UippeiUe del fait foit of taint.] If the principall waee 
batuile, and is ilaine in the field, yet he is not attainted, but the 
judgement muil be, that he was vanquiihed in the field. Idea con- 
ftderatnm, quod fiP per coll\ l£c. And this was agreed by the 
jailices, for otherwife in this cafe the lord fhould have no efcheat, 
nor any ontlawrie could be faed by the appellant againfl the 
acceflarie. 

Our ad fpeaketh appellee in the iingular number ; yet in an ap- 
peale brought againfl two as principals, and againft another as ac- 
ceflarie to tliem, in this cafe both of them mufl be attainted be- 
fore the acceflary be outlawed ; and if one of the principals be 
found notguilty, the acceflarie is difcharged, for the plaintife made 
him acceflary to two, and therefore he cannot be found acceflary 
to one. But where there be divers principals, the appellant may 
have his appeale againfl any on^ of them, and make the accefTary 
acceflary to him only, if he will, for the felonie is feverall, but the 
appellant cannot have feverall appeals of one death. 

In cafe of ppyfoning, albeit the delinquent be not prefent when 
the poifon is received, yet is he principall, and fo the principall 
and acceffarie may be both abfent. 

It is to be obferved, that in the highefl offence, and lowefl in- 
jury, there are no acceffaries, but all be principals ; as in treafon, 
petit larcenie, and trefpaffe. 

And in one cafe of felonie all be principals as well before as 
after, though they be abfent at the doing of the felonie ; but that 
is fpecially provided b^ the flatute of 3 H. 7. cap. 2. of uking of 
women againfl their wils, &c. 

(6) Soit attaint.] That is, have judgement in cafe of felonie 
for the felonie ; for if the principall be convid by verdifl, and 
prayeth his der^e; or if the principall upon his arraignment 
confeife the felonie, and before judgement obtaine a pardon, the 
acce^ari^ is thereby difcharged, becaufe the principall was never 
attainted, as our ftatute fpeaketh ; and fo it is if the principall * 
die before judgement, or upon his arraignment iland mute. And 
thefe cafes have been according to this declaratorie a£l well re- 
folded, wherein there had been great variety of opinions. 
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s R. 3. fo, 11 f If the principall be erronioufly attainted, yet this erronious at* 
'2* tainder is within this suBt, for the acceflkry fhall not take advantage . 

of the error, but the principall onely. 

And note, that the attainder of the principall maft be in the 

fame fuit where the acceflkry is alfo to be put to anfwer ; and 

7 H. 4. 4.7. therefore if the principall be attainted of murder at the kings fait, 

9 **• 7' *9- !»• and after the wife bring an appeale againft the principall and ac- 

cefl*ary, the principall ^lead the former attainder, the acceflkry 

fliall not be pat to anfwer, and yet the principall is attainted. 

40 ttr. p. S. The experience and courfe at this day is, and warranted by good 

7 H. 4. 3a authority and rcafon, that if the principall plead toot guilty, the 

?o. i^ Sejg! ^'.acceflkry fhall plead not guilty alfo, and may be trycd oy one in- 

Zandurt caie. queft; but the charge of the jury is, that if they find the principall 

not guilty, they flull find the acceflkry not guilty alfo ; and this 

b for advancement of juftice ; for if there were no procurers bc- 

rorc, nor any receivers afteir, there would be feWer principals. 

9 H. 7. 19. ' But if the principall plead not dircftly to the felonie a plea to 

bar the plaintife, as auterfoits attaint, or unques accouple, or the like; 

50 E. 3. 15, x6. there the acceflkry (hall not plead untill that plea be determined: 

and fo if the principall plead a plea to the writ, the acceflkry fhall 

not be driven to anfwer untill the plea be determined. 

For this word [attaint] and of attainders in deed and in law, fee 
the firft part of the InfHtutes, fed. 747. 

(7) IJJint que un me/me ley foit de ceo 'per tout la terre,"] This is 
the honour of the law, when all the courts of juftice through the 
whole land, in all cafes pronounce the law tanqudm una ore, which 
this branch doth aime at in this particular cafe, and ought to be 
obferved in all other cafes ; lex uno ore omnes alloquttur, 

(8) Dattacber /on appeale al procheine count ie,'] That is, to com- 
mence his appeale before the coroner at the next countie. 

Raft. pU 42. 47^ (9) Lexigent de eux demurge, $LC.'\ So trtuch hath been faidas 
48- may ferve for the cxpofuion of this aft, the rcfidne fhall be handled 

in the treatife of the pleas of the crowne. See the third part of 

the Inftit. ubifupra. 



CAP. XV. 

~ JR^ pur ceo que vlfcomits^ et outers A ND forafmuch as (herifFs, and 

{i)y queux ount prifes et retenus "^^ other, which have taken and 

en prlfm gents rettes de felonie (2) kept in prifon perfcns deteftcd of fc- 

[et] meintfoits ount lejfe per replevin lonv, and incontinent have let out by 

Ijfs gentsy queux nefotjt my reple^nfaffUsy replevin fuch as were not replevifable, 

it ont detenus en prifon ceux queux font and have kept in prifon fuch as were 

replevifables^ per enchefon de gatgn* repleVifable, becaufe they would gain 

des unsy et de grever les autersy et pur of the one party, and grieve the other ; 

, eeo que avant ces heures nefuit twf de^ and forafmuch as betore this time it 

termtne(3)[eertainment'\queuxgentes was not determined which perfons 

fiiiffent replevifables (4), et queux nony were replevifable, and which not, but 

forfpris ceux queux fuiffint prifes (5), only thofe that were taken for the 

fur nwrtde home {6)yOu per cotnmande- death of nlan, or by commandment of 

ment le roy {j)y ou de lesju/lUes /8), the king, or of his jufliccs, or for the 

*^« foreflj 
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€u pur la foreft (g).* purview eft^ it 
ptr U roy commande^ que Us prifoners 
queuxfont avant utlages (10), et ceux 
pteux eyent for jure la terre ( H j, pro^ 
^urs{l%)y et ceux queux font prifes 
evemainfr (l3)> et ceux queux ount 
4ehrufe la prifon le roy (14)1 larom 
apertment ejcries et notories (15), et 
ceux que font appelles desprovours tan^ 
que come les provours fint en vie (Jib 
ne foient di bone fame) (16) et ceux 
queux font prifes pur arfonfelonioufment 
fait ( 1 7 ) , «tt pur faux money [10)^ ou 
fauxer lefeale le roy {l^)y ou excom- 
mengeprtfe per prier* tevefque (20), «« 
pur appiert melveift (21 )^ ^tt pur trea^ 
fin que touche le roy (22) mefmey ne 
foient en nul maner replevifabies per le 
common brief e^ nefans brief e (23): mes 
ceux queux font endites de larceny {%4)y 
per enquefts des vifconts^ ou des bailifes 
{2S) prtjes de lour office s^ ou per legier 
Jif/pe^iony ou pur petit larceny^ que na^ 
mount oujier le value de xii, denier Syfih 
ne foient rettes dauter larceny devant 
celbeurey ou rettes de receiptment des 
laronsy ou desfelonSy ou de commaunde^ 
menty ou de la force, ou del aide de le 
felony faity ou rettes dauter trefpajfcy 
pur le quel un ne doit perdre vie ne 
membery et borne appelP de provour puis 
la mort leprovouryjilnefoit apert laron 
efcricy foit deformes lejfe per fuffifant 
pleviny devant le vicont (26), dont le 
vicont volU refpondre (27), et ceo fans 
rien doner (20) de lour biens pur la 
plevin. Etft U vicont ou auter lejfent 
per plevin «/*, que ne foit repUvfabk 
(29),^ ceo foit vicounty conJiabUy ou 
auter bailife defee que eit gard depri^ 
fins {30), et de ceo foit attainty perdr* 
lefee et baillie a touts jours, Etft foit 
fouth^vicount ( 31 ), conJiabUy ou bailife y 
ou celuy que ad tiel fee pur garder les 
prifonsy et ait ceo fait fans la volunt fon 
feigmory ou auter batlife que ne foit de 
fecy eit knprifonmsnt de 3. ans, et foit 
rent a le volunt le roy* Et ft uP de^ 
teigne les prifoners replevifableSy puis 
que le prifomr eit offre fuffifant fuertyy 

il 



foreft; it is provided^ and by the king 
commanded, that fucb prifoners as 
before were outlawed, and they which 
have abjured the realm, provors, and^ 
fuch as be taken with the inanour,and 
thofe which have broken the king'^ 
prifon, thieves openly defamed and 
known, and fuch as be appealed by 
provors, fo long as the provors be 
living (if they be not of good name) 
and fuch as be taken for houfe-bum- 
ing felonioufly done, or for falfe 
money, or for counterfeiting the king's 
feal, or perfons excommunicate, taken 
at the requeft of the bifhop, or for 
manifeft offences, or fortreafon touch- 
ing the king himfelf, ihall be in no 
wife replevi&bleby the common writ, 
nor without writ: but fuch as be 
indtded of larceny, by enquefts tak^n 
before (beriiFs or bailiffs by their of- 
fice, or of light fufpicion, or for pet- 
ty larceny that amountedi not above 
the value of xii d. if they were not 
guilty of fome other larceny afore« 
time, or guilty of receipt of felqns, 
or of commandment, or force, or of 
aid in felony donej or guilty of fome 
other trefpafs, for which one ought 
not to lofe life nor member, and a 
man appealed by a provor after the 
death of the provor (if he be no com- 
mon thief, nor defamed) fiiall from 
henceforth be let out by fufHcient 
furety, whereof the {herifF will be 
anfwerable, and that without giving 
ought of their goods. And if the 
iherifF, or any other, let any go at 
large by furety, that is not replevi&ble, 
if he be fherifF or conftable or any 
other bailiff of fee, which hath keep- 
ing of prifons, and thereof be attaint- 
ed, he fhall lofe his fee and office for 
* ever. And if the under-flieriiF, con- 
flable, or bailiff of fuch as have fee 
for keeping of prifons, do it contrary 
to the will of his lord, or any other 
ba'lifF being not of fee, they fhiall have 
three years imprifonment, and make 
fine at the king's pleafuie. And if 
P 3 any 
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it ferra en le greve mercy le roy {yi), any with-hold prifoncrs replcvifable, 
Et fit trent loure pur lay deliverer after that they have offered fufficient 
(33 \ ilrendra le double au prifonery et furety, he (hall pay a grievous amer- 
enjcmmt Jerra en le greve mercy le ray. ciament to the king 5 and if he take 
De Fimbus l^vaus. 27 £, i, cap. any reward for the dehverance of fuch, 
13. he (ball pay double to the prifoner, 

and alfo mall be in the great mercy of 

the king. 
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(i) Vifcounts et autres,'] That is to fay, (heriffes and gaolers 

that have cuftody of gaoles, fo as this adt extends not to any of the 

kings jufticcs» or judges of any fuperiour courts of juftice ; firfl, 

. [ 186 ] for that they being fuperioars are not comprehended in the generall 

J-jb. ?. foi. 46. words, as often have been obferved* 2. S^ux ount prijes ou retey* 

Marleb.c.x9.28. ^^^ frifoners^ <vhich judges doe not, j. Becaufe in thofc dayes 

prifoncrs were commonly bailed by the kings writ de bomine repleg*, 

and then alfo by the writ de odio et attop both whiQh were direded 

to the (herifFe. 

And here it is proved, that it is an offence as well to baile a man 
not bailable, as to deny a man baile> that ought to be bailed; and 
Brit. fd. J4. h. the reason is yeelded wherefore the (heriifes and others did fo of- 
fend, becaufe they would gaine of the one, and grieve the other^ 
wiz. either for avarice, or for malice. 

{%) Gents rets df felony.] In thofe dayes felony comprehended 

in it as well treafon (as in this chapter it appeareth) as homicide, 

rape, or barglary, robbery, arfons, and all larcenies and thefts | 

for the word and fignification, fee the firft part of the Inftitutes, 

m. 745. 

for the word /s) '^vastt cei beures ne fuit determiniy &c.] Here is another 

replevifabie, fee mifchiefe recited, that it was not certainly determined, what peo« 

*^*'***>- ^*P; **• pie were replevifable, and what not, within the generall words of 

71^ a^ift 77 ^^ ^"^ ^' bomtne repleg*, viz. Pro aliquo aJie retto, fuare /ecuiubim 

' ■ • ' * confuetudinem regni non/unt repUgiabiles. 

(4) Et Quiux homes fuer^ repU'vifahlesJ] This word [replevifable! 

proveth, that this aft intendeth what perfons were to be replevied 

by the commpn writ de bomine replegiando^ which was direded tQ 

Marlb. ca. }8. ^^ flierilFe un^r whofe cuftody the prifoncrs are, and of whom 

Rcgift.F.N.p. jhis a£l fpeaketh, and fo it appeareth by the Regifter: and re- 

*^' plevy, pr plevy is applied to the fheriffe to take pledges, and baile 

\o the h'gheft courts of record. And the writ de manucaptione 

diredled tp the fheriffe is grounded upon this ad, in which writ 

not oncly retlegiwr* but manucafere alfo is ufed, 

Reglft. 77. & (5 ^ Forjprit ceux queuxfuer prijes pur mart de heme.] - Here our 

'li TT^\^ ^^ ^^^ fctteth downe what jjerfons were not baileable for ceruin 

/ib. i.'cap. 2'"' o9^Xi<Lt% by the common \fiXL de bwiine repleg\ and they be in 

Britton, fo 73. niimbcr foure. But by the auncient law of die land in all cafes 

H.I. 43 E.^. f>^ felony, if the party accufed could finde fufficient furetic8,»hc 

porani Rege. was not to be committed to prifon, euia career eft maU manfio ^ 

♦*pt« no. , bi^t aftprwvds i{ w^ provide^ by parllamei^t ;hat in cafe of ho«t 

»WWd9 
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micide the offender was not Mailable* for fo GlanviD (kith. In om^ Glany. 1. 14. c. 

mSus auiem pladtis de felonia filet accufaius per fUgm dimtttu pr^^ b 'iv i e 

UTfiUtm in fUuito dt bmnicidio^ uhi ad ttrrwem aliter ftatitttun eft, x%\, ^* 

(6) Pur mart de home.] The death of man 15 fo odioas in law, ^. g ^ ^^^ 
that, (as is abovefaid) by the common writ de bomim reflig\ neither %i %, 3. ^ 
principall nor acceflary was replevifable, 4^ E. 3. 42. 

(7) Per wutuMdemeut U r*y.] Per fr^eceptttm regis, ^ ^' 3* 3*« 

1. » The king being a body politique cannot command but by J2 Air^]JJl-, 
matter of record> for rex pracipiu it lex pracipit are all one, for if. 43 Aff. 49. 
the king mail command by matter of record according to the 41 AiT. 24. 
law. 7H.4.»7. 

2. * When any judicial! a£l is by any z€t of parliameht referred p\>f n*' '** . 
to the king, it is underftood to be done in fome court of judice »*p|* com^^'i,!, 
according to the law. And the opinion of Gafcoine chiefe juflice Seign. Berkieyes 
is notable in this point, that the king hath committed all his power cafe. & 217.^10 
judicial! to divers courts, fome in one court, fome in another, &c. ^»«*^y "ft- 
And becaufe fome courts, as the kings l>encb, arc coram rege, and J^^'' 
fome coram jufticiariis, therefore the att faith, per maundemeni le ry, b s^ \^fort c. 4. 
and the next words be, ou de fis juftices. a R. 3. fol. n. 

HuHey chiefe juflitce reported, that fir John Markham faid to i H. 7. 4. See 
king E. I . that ^he king could not arreft any man for fufpition of hereaft«r at this 
xreafon, or felony, as any of • his fubje^ might, i>ecaufe if the king " *'^ t« 
did wrong, the party could not have ids a6iion : if the king com- Coram Ktwi ^* 
maund me to arred a man, and accordingly I doe arreH him, lie Rot. 33. Jo. de 
ihal have his adion of falfe imprifonmcnt againU me, albeit he Bildeftons cafr. 
was in the kings prefence ; refolved by the whole court in 16 H. 6. op^njc* 16 H.6. 
which authority might be a good warrant for Markham to deliver J'^'* ^1^*182** 
his faid opinion to E. 4. Stamf. PI. Cor. 

The words of the (latute of 1 R. 2. cap. 12. are. Si nou que ilfiit 72. e. Dier 4 
per hriefe ou outer maundemeni le roy ; and it was refolved by all the & 5- ^^ * Mar. 
judges of England, that the king cannot doe it by any commande- *^*" *** .'° ^*'*- 
mcnt, but by writ, or by order, or rule of fome of his courts of JJ J" £jj^^ ^ " 
jullice, where the caufe dependeth, according to law, ^r, 21 E* 3! ' 

Domittus rex de aliquo contemptu fihi illatOt aliumjudicem in regno, Korf. Coram 
quam in curia fua, haherenon debet. Fide Marleb. cap. i.^ Rege. Rot. 170. 

And Fortefcue fpeaking to the prince to inftrudt him againft he Marlb. cap. i. 
fliould be king, faith, ^Ielius enim per alios^ quam per Uipfam judicia ^^j^^c* "P- *• 
reddesy-quoy proprio ore nullus regum Angli^e u/us eft, et tamen fitafimt L ^"7 J 
omnia judicia regniy licet per alios ipfa reddantur^ ficut ef judicum olim 
fontentias Jo/apbat offer uit ejfe judicia Dei. 

And BraAon faith. Nihil aliud poteft rex, i^c, quom quod de jure 
poteft. 

So as, maundemeni le roy is as much as to fay (as fome afiirme) Mag» Char, 
asby the kings court of juflice; •for all mattei-s of judicature, \%^^^^^'^^ 
and proceedings in law are diftributcd to the courts of juftice, -g £* ' ^J] ^] 
and the king doth judge by his juftices, 8 H. 4^ fol. 19. & 24 H. 8. 42 e! 3. c. 3.' 
cap. 12. and regularly no man ought to be attached by his body, aE. 3. fo.i&3. 
but either by proccs of law, that is (as hath beene faid) by the ^^ *^*8- Charu 
kings writs, or by indidlment, or lawfull warrant, as by many a^s "geSterrsB ^ 
of parliament is manifellly enabled and declared, which are but ** g h. 4. 19 
expo (itions of M/i^»^i Ci6^r/tf J and all ftaiutes made contrary to Gafc. &24H. 
Magna Charia, which is /ex terra, from the making thereof until! w^^^ >»• 
42 E. 3. are declared and enafted to be void, and therefore if thifjf^ ^' ^' "' '* 
aft of W. I. concerning the extrajudicial! coram^ndefnent of the 1 
king be againft Mag^na Chorta, '\\ \% void, 4nd all refolutions o^i^ 

P 4 ^ judges 
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judges concerning ths commandement of the kbg aie to be nn<^ 
derftood of judiciall proceeding. 
BrUton, fo, 73. (g) o« dt Us jufticts^ Upon any caofe, whereof they ar^ 
a R. 3. II. judges, appearing to them. 

lE. 3. C1.9. ,(9) On pur la f weft. ^ And all thcfe foure are particularly ex- 
cepted out of the common writ dt bomine repUgiande, that the (he^ 
i-iffe in his county court, which is not a court of record, (hall not 
replevy any of thefe fonre that arc committed ; for example, thoagh 
the party be committed by the perfonall commandement of the 
king, albeit the commitment be unlawfnll, yet the ihc*riffe (hall 
not deal therein by the writ de homim refUgiando^ but the fuperioup 
courts at Welhn. upon a baheds corpus^ \3c, ihall doc juftice to the 
party in all thofe foure caufes ; fo as Stamford, being well con- 
£dered, impugneth not in any fort this opinion, for his opinion 
extendeih only to the county court upon the writ de bomine repk* 
giando, and not to the fuperiour courts, 

fiut fince we had written thus much, and pafied over; fee the 
Petition of Right, anno 3 Caroli regis^ rcfolvcd by the king, the 
lords fpirituall, and temporal!, and the commons in full par^ 
liament. 

Now this ad doth provide, that thefe prifoners hereafter follow* 
ing fhall not be replevifable neither by the common writ (that is 
the writ de bomine repleg*, nor ex officio (without writ) by the iherifte 
or other gaoler, and they be 13 in number, and all thefe 13 are 
excepted out of the faid common writ by the faid generall words, 
^iz. Vet pro aliquo alio rem, quare /ecundum confuetudinem regni noH 
. funt replegiabiles. 

f JElH* D?cr7^ ^'°) ^' -^'^»^ utlages,'] Perfons outkwed are attainted in law, 

15 H, 7. 9. *^^ therefore • are not replevifable or to be bailed : for if a man be 

Br'itton, fol. 73. arraigned of homicide, and plead not-guilty, and is found g^il^* 

♦ [ 188 J . fnd for difficulty of clergy is reprieved, it was refolved by the 

jufticcs, that he was not bailable, for the intendment of the law in 

bails is, ^md flat indifferenter, whether he be guilty or no ; but 

when he is convift by vcrdift or confeffion, then he muft be deemed 

in law to be guilty of the felony, and therefore not bailable at all, 

a fortiori, when the party is' attainted in law. 

lftraa.1.3. 121. . And herewith agrecth Bradlon, Necjttnt ilU qui adpabiles invent^ 

*• untur, per plegios dimittendi, l^c. And yet if the party upon the 

oH Jlf^a f«A «///»^* plead mifnomer, or alledge error, &c he may be 

y ' * • * bailed. 

(11) 2. ^ueux eient forjureJ] They be alfo atuinted upon their 

owne confeffion, and therefore not bailable at all by law. 

Bncl. 3.fof (12) 3. Pro'vours.] The reafon wherefore provours or ^ppro* 

^53-N vours be not bailable is, for provours doe firil confeffc the felonj 

to be done by themfelves, and therefore they are not bailable, be- 

caufe it appeareth that they be guilty of the faft. 

(13) 4. Ceux queux font prt/ei ove 1e mainer^] For in this cafe 

nottflat indifferenter, as hath been faid, i^hcthdr he be guilty Or nO", 

being taken with the mainer, that is with the thing ftolne, as it were 

ferad. li. 3. fbf in his hand, aunciently called handhabbend ; the like is auncientlj 

'54- galled backberend, as a bundle or fardle at his back, which Brae 

& 72 b *^* * *^" ^^^^^ ^°^ manifcft theft, /urtum mam/eflum, and fo dotl| 

' ' * ^^Britton. 

Brad. 1. 3. i5|. (,^j j^ Q,^^ j^^^ ^^f dehrufe la pri/on U rojf.] Here be two 
bffcnccs ; 1. His breaking of the priibn j for it is prcfumcd, that 
? to 
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he tliat is innocent wiQ never break priQ>n: and 2. T^is flying; 
ffittAfatetwr f acinus 9 qui judicium fugii* 

^15) 6. Larms apirtmim e/criis et mtorigsJ] Felons openly known 
and nocprtous sre not bailable. 

(16) 7* Ceux quiux fons apfilles dts prwMBrs tanque comt Us fra" 
^warsjeni in 'vit (fix ntfwtnt dt honefame.)'] Tlie appeale of the 
approver is forcible againft the appellee, bedufe the approver 
coDfefleth bimfelfe guilty of the fame felony, and therefore it ierveth 
in nature of an indidment againd the appellee, {o long as the ap- 
prover liveth, unlefle the appellee be of good fkme. fiat yet the 
generall words doe receive qualification, for albeit the prover be 
alive, yet if the approver waive his appeale, the appellee (hall bee 
bailed, if no other appeale bee againft him. 

(17) 8. Ceux queux font pri/es pur arfin^ fiknioufmmt jfait,'] 
Burning of houfes, Sec was felony by the common law, as it ap- 
peareth by this a6l, and by our auncient authors, vix* Glanvill, the 
Mirror, Bra Aon, firitton : and Fleta faith, ^f quis aiis aliiuas ne* 
qmter et oh inimicitiam vel prada eaufa tempore pacts comhufferiiy et 
iude conviStus fuerityl^c, capitedi debet fententia puuiri. And this 
ieemeth to be the law before the conqueft: ^ Incendiariis capitis 
peena efto. And againe, ^ San^ quidem teSorum excifiones et incendia^ 
apertit compilationesy atdes manifefl^, dominorumque proditeret fcelera 
futtt jure humano inexpiahiUa, 

(18) 9. Ou pur faux money, '\ This appeares to be treafon by the 
common law. Glanvill, lib. 14. cap. 7. Bra6lon, lib. 3. fo. 118. 
Britton, fol. i6. Fleta, lib. i. cap. 22. Mirror, cap. 6. 

Prmterea autem flatuimuSf ut unus per omnem ditionem noftresm at qui 
idem fit nummus, eumque nemo extra oppidum cudito, atqui fi monetae 
riorum quifq\ nummos corruperit, ei manus fcelere 'uiolata prstciditor^ 
See the third part of the Inflitutes, in the expofition upon the fU- 
twe of 25 E. 3. c. I . of Treafon. 

( 19) 10. Oufauxer lefeale k royJ\ Tliis was alfo treafon by tho 
common law, as it appeareth by the faid ancient authors. 

And both thefe were declared to be high treafon at the common 
law, by the fUtuteof 25 E. 3. cap. i. See more hereofin the third 
part of the Inftit. ubifupra, 

(20) II. Ou excommenge prife per prier del evefque."] That is, he 
that is certified into the chancery by the bifhop to be excommuni- 
cated, and' after is taken by force of the kings writ of excommuni* 
cato capiendo (which is ib called of words in the writ called a Sig* 
nijica*vit) is not baileable, for in ancient time men were excommu- 
nicated but for herefies, propter lepram aninuty or other hainous 
caufes of ecdeiiafticall conufance. and not for fmall or petie caufes ; 
and therefore in thofe cafes the partie was not baileable by the 
fherifFe, or gaoler without the kings writ: but if the party offered 
fufficient caution dt parendo mandatis ecclefta in forma juris y then 
ihonld the party have the kings writ to the bifhop to accept his 
caution, and to caufe him to be delivered. And if the bilhop will 
not fend to the iheriffe to deliver him, then (hall he have a writ out 
of the chancery to the iherifFe for his delivery : or if he be ex- 
communicated for a temporall caufe, or for a matter whereof the 
ecciefiafticall court hath lio conufaunce, he ihall be delivered by 
|he kings writ without any fatisfaflion. 

(2i) 12. On pur apert malwf,'\ Qt for open or manifeft of- 
fences* 
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fences. For, as hath beene faid* baile is quamlQ 4at im^fferemter^ 
and not when the offence is open and manifeft. 

(22) 13. Ou pur treafim que toucbi li lyy."] Britten, who wrote 
after this ftatate, faith* ^ueux fin repUvi/ahUs, et qytux nmij ofwns 
dit in nous ftatutis* Et wfter ceo ne font ntf repUvifables enditet ou 
appeales di compaffiment de noftre morttjicomi de/uis^ift dit, nt aux fu§ 
font prifes per judgeaunt de nous jufiiees^ l^c. 

For by the common law a man accufed or indifled of high trea- 
fon,orof any felonie whatfoever, was bayleable upon goodfurety; 
for at the common hiw the gaole was his pledge or furety that 
could find none. And this appeareth by GUnvili, who faith, Js 
qui accufatur, ut pradiximus, per pUgios falvos et fecuros folet atta^ 
chiarif aut fi pUgios non hatuerit, in carcerem detrudi • fo as a maa 
by the common law was baileable for any offence, untill he were 
convicted : and this feenieth to be the eld law of the land before 
the conqueft^ <i//x. Ingenuus qmfque fidejujorest qui enim (ft quando 
in crimen *vocetur (jusfuum cuique tribuere quam paratifimumfore prgf* 
fient^jidiffimos adhiheto. 

(23) Aif foient in md manner repU'vifables per le common brief e, no 
fauns brief e\ That is» the iheriffe (hall not replevie them by the 

common writ de bomine replegiandof nor without writ, that is, 
ex officio : but^ all or ^ny of thefe may be bailed in the kings 
bench, &c. « 

( 24) Mes ceux queux font endites de UarcenieA Latrocttdum^ lard* 
nitant i. furtutn^ theft: and this ad dividetn larcenie into two 
kinds : fc, grand and petit; grand larcenie is when the thing flolne 
is above the value of xii. d. oufter le 'ualue de xii, d. as our zJdi 
fpeaketh : and petit larcenie is when it is of the value of xiL d. 
or under. And the things (lolne arc to be reafonably valued, for 
the ounce of filver at the making of this ad was at the value of 
XX. d. and now it is of the value of v. s. and above. 

Eft enim furtum de re magna, et re par*va : pro minimo tamen la-^ 
trocinio 1 2. denariorum, et infra, nullus morte condemnetur, ^c, ex plu» 
ralitate tamen et cumulo modicorum delidorum poterit capitalis fententia 
generari : And this is good law at this day, and approved by many 
authorities. 

(25 ) Per enquifts des 'uifcounts ou des bailijes, &c.] That is, of 
fherines in their tournes, or lords in their Icets, or thofe that have 
infangthiefe and outfangthiefe. Sec. 

Here our ad fetteth downe feaven kinds of offenders that may 
be bailed. 

1. Perfon.H indided of larceny before the (heriffe, &c. yet this 
Xegift. S3. x6S. is fo expounded by the Regifter, that they be of good fame. 

2. Jmprifoned for light fufpicion. Here is added a\i6, dum ta^ 
men bonafam^tfunt. 

3. For petit larceny, which doth not amount above the value 
of xii. d. if they be not charged with other Urceny.^ 

4. Accufed for the receiving of thieves or felons. 

5. Or of conimandement, force, or aid of the felonie done. 

6. Or accufed for other trefpafTe, for which a man ought not to 
lofe life or member. 

7. Or the appellee of an approver after the death of the ap- 
prover ; aod upon our ad is the writ de manucapfiqne grounded, 
which maketh picntion thercpf, 

(26) Soit 
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(26) Soit difirnui life per fufifutt fJiwn decant k ^ifiwHtJ] 
That is to be anderftood where the indidment was taken before 
the iheriffe in his toarne^ for there he was jadge of the caufe» for 
other prifoners could not be bayle without writ : and if the (heriffe 
having foffident furety offered unto him* refufed to bayle him, 
he ihooid have a writ di mamuaptivm directed to the flieriffe to 

take pledges of him; and if the bailifpe of a hundred (which is Braa.lL3.ftb 

intended of a fteward in a leet) refufed to take pledges of one »54* 

indided before him, the prifoncr fliould have had a writ de numu- ^p7- FN B 

tifthne to the fheriffe to take pledges of him ; and all this ap- ^49* a5o.* 

peareth by the writ de manucaptione. But fince this time (to fpeak f.n.B. M fitp* 
once for all) this writ of manucaptkne is taken away by the ftatute 
of aSE. 3. 

The ibtnte of k& 2 PhiL & Mar. concerning baylement by i4PsPh.ftM, 

juflices of peace, hath relation to our aA, which hath made ne the ^ ^ '^ ^ 3 

longer in explaining hereof. And fee the ftatute of 2 & 3 PhiL U *^' **«•<* ««>• 
Mar. concerning that matter. 

(27) Per /ujficieHt plevin dont h vi/count 'vtnUe re^onder,'] They Vi^e ca. so« 9e 
which take pledges, ought to take fufficient pledges, for which ^^ 

they will anfwer. 

(28) Et ceo ferns riens doner.} For neither the fheriffe, nOr other 
of the kings officers could take any thing for doing his office. 
Fide cap. 26. 

(29) Et fi le 'vi/coMHt ou outer Ujfent ptr plrviu id qui ne fiit 
fk^iftthliJ^ Ou outer. This is expounded by the words following. 

(36) Si ceo J'oit 'vi/count, conflaBUf ou outer bailife de fee qui eit 
gard de firi/aners,] So as at this time there were fheriffewickes in 
fee, and condables and bailiwicks in fee, which had the keeping of 
prifons : thefc being attainted of letting to baile of any prifoner 
not baileable, (hould lofe the fee and bayliwicke for ever : and upon ^ 
office founds the king (hould have the inheritance of the office in 
him to be grantable over. 

(31) EtjSfoitfou/if9>fcount,8cc.] Here it appeareth, that under- [ 191 ] 
Iheriffes are of greater antiquity, then fome have furmiied. 

Note, the aft of the under-fheriffe or other under baylie without 39 H. 6. 32. 
the affcnt of his fuperiour is no forfeiture of the fee, or bayliwick J*' '**j.* ^J ** 
of his fuperiour, though in many other cafes the fuperioOr (hall in^iJledttwIj 
anfwer for his deputie. pie* & Clme^h 

(32) Et 61 deieine les prifimrs repUvifobles puis que li prijamr eit Vet Mag.Chart. 
^e fififont furetie^ il ferra en le grrue mercy U reyA Here it ap- 'S9» *^- 
peareih, that to deny a man plevin that is plevifable, and thereby ^^' N.B.fo. 
to detaine him in pnfon, is a great offence, and grievoufly to be ^ 
puni(hed. 

(33) Et fiSprift Uuer pur luy deUnterer.l And if the fheriffe, 
He. take any reward for his deliverance, the party ihalt recover 
double the value, and alfo he ihali be in the great mercy of the 
king. Fide cap. 26. 

There be many ftatutes made fince our a£l, that doe prohibited 
baile or mainprife in very many cafes, and alloweth the fame in 
Qiany ot)ier, which tend not to the expofition of our adl, and doe 
belong to another treatife, and therefore we omit to fpeak of them 
finy farther in this place. 

See the flatute of ; £. 4. cap. 2. that upon all prefentments and 2 E«4. cs* a*' 
Mi^me^P tal^ca before any (^eriffie or other in their tournes, 

Icets, 
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]oet9» or law-dayca* they fliall have no ^w<6r to aUacb, arrel^ or 
put in prifon any peribn (o pirefented or iDdi6^e()» but that the flie« 
rttfe fliall deliver all Aich prefentmonts and indi^ments to the jaf- 
tices of peace at their next feifions* 



CAP. XVI. 

v 

jr N droit de u» que afcun gents par- 1 N right thereof, that fomc perfons 

^^ nounty et prendre fount Us avers take, and caufe to be taken, the* 

dis auters^et Us chafent hors delcoun- beafts of other, chafing them out of 

txV ou Us avers fueront prifes : pur^ the Ihire where the beafts were taken ; 

view ejly que nul deformes ne Ufact. it is provided alfo, that none from 

Etfi ul U face^ foit grevement rente henceforth do fo; and if any do, he 

foUnque ceo que eft contenue en Us ef- (hall make a grievous fine, as is con- 

iatutes de Marleb, cap. J^* fa its en tained in the ftatute of Marlebridge^ 

tetnps U roy H. pier U roy que ore eji. made in the time of king Henry, fe- 

EtpermefmeUnmner foit fait sdeceuxy ther to.the kine that now is. And 

queux parnent Us avers a tort^ et queux likewife it (ball be done to them which 

font dtftres en auterfeeyplus grevement take beafts wrongfully, and ^iftrain 

foient puniesyji U manor de trefpas U out of their fee, and ftiall be more 

domaund. grievoufly punifhed, if the manner oC 

the trefpafe do fo require. 

Vide Flet. lib. 2. c. 40. 30«C iS. (i H. 5. 3. 7 H. 7. f. i. 52 H. 3. c. 4. t ft x Ph. ft M. 
•• i». Begift* 183.) 

This ftatote coniilleth Qpon two branches : the iirft is a confif'' 
matron of the (latute of Marlebridge, cap. 4.. and the fecond 
branch is a confirmation of the flatote of Marlebridge, cap. 2. & 1 5. 
where yon may reade the expoiition of them : Onely thefe dif. 
ferences I obferve betweene them, that Marlebridge, ca. 4. fpeak- 
eth onely of diftrefTes, and our ad fpeaketh of all manner of 
takings. Marlebridge prohibiteth diftreffes generally; our a6l. 
Vide Cap. Itin. of beafts, and goeth no farther. Marlebridge fpekketh of dif- 
VeL Mag. Char, tiefiks which he hath ukcn ; our ad which he hath ttken, or caufed 
fo. 155. ^ ^Q ^ taken. Marlebridge, cap. 15. excepteth the king and his 
tninifters, &c. which our ad doth not, but yet by conftrudion of 
13 £. 4. 6. ]aKv they are excepted, becaufe the king might doe it by his pre- 
rogative. 
Fieu ubi fup. xhis ad Fleta reciteth in this mannctr : PrevifuM efi quod nMus 

r 192 1 ofveria aliena capieas per fe^ W per Juos ndtos ^el ignotos extra com^^ 
in quo captafumntffugarepr^fumat, l^c. 



CAP, 



Cap. 1y. 



Wcftm, primer. 



iqz 



CAP. XVII. 



J>VRFIEJF eft enfement, que R 
ul deformes preigne Us avers its 
outers^ et Us face chafe en chaftelly ou 
en forceUt ( I ), ^/ illonques dedeins U 
clofe du chaflelLiOu de forceUt Us de-' 
teign* encounter gage et pUdge-i pur que 
Us aversferrontfoUmpncment demandes 
per vifc^y ou per outer bailife U ray a 
lafuit delpPy U vifc* ou U bailife prife 
eve luy poyar defon countie {2), ou de 
fa hair ^ etvoiU affaier de faire de ceo 
repp ( 3) des avers a celuy que Us aver^ 
prifcy ou afm feigniour^ ou as auters 
des homes fin feigniour quicunque queux 
font trove fen U lieu^ ou Us avers fue^ 
ront enchafes, Et fi home luy deforce 
adenques de la deliverance des aversy 
ou quel ne trove home pur U feigniour^ 
ou pur celuy que Us aver* prtfe que re- 
fpoign* etface U deliverance^ apres ceo 
que U feigniour J ou parnour^ per vi/c* 
ou per hailifey ferra admoniji de faire 
la deliverance^ Jifoit en pays^ ou preSy 
ou la ou il purra per U parnour^ ou 
per auters des fees covenablement eflre 
garnie de faire U deliver ance^ ftifuit 
hors de eel pays quant U prife fuitfaity 
et neface adonques maintenant Us avers 
delivery que U roy pur U trejpas et pur 
U defpitcyface abate U chafleily ou lefor* 
ceUtfans recoverie{/^) : et touts Usdam- 
mages que U plaintiff avera refceve de 
fes aversy ou defon gainage dj/lurbe ( 5 ), 
ou en auter maner puis le primer de- 
maund des avers fait per U vic\ ou 
per U bailifey luy foient reftores au 
double^ de feigniour ou de celuy que Us 
avers aver* prife^ Jil eit de quoy^ etftl 
neit de quoy^ refpoign* U feigniour quel 
beurej et en quel maner deliverance foit 
fait aprfs ceo que U vicount ou U bailife 
ferra venue pur la deliverance faire. 
Etfoit afcavoircy que laou U vie* dever^ 
faire retterne del bridge U roy ou bailife 
U feigniour du chafiell^ ouUforceUty 

ou 



T T is provided alfo, that if any from 
henceforth take the beafts of 
other, and caufe them to be drivea 
into a caftle or fortrefs, and thene 
within the clofe of fuch caftle or for- 
trefs do withhold them againft gage 
and pledges, whereupon the beafts be 
folemnly demanded by the (herifF, or 
by fome other bailiff of the king's; 
at the fuit of the plaintiflEi the fheriff 
or bailiff, taking with him the power 
of the {hire or bailiwick, do aflay to 
make replevin of the beafts from him 
that took them, or from his lord, or 
from other, being fervants of the lord 
(whatfoevcr they be) that are found in 
the place whereunto the beafts were 
chafed ; if any deforce him of the de- 
liverance of the beafts, or that no man 
be found for the lord, or for him that 
took them, for to anfwer and make 
the deliverance, after fnch time as the 
lord or taker ftiall be admoniftied to 
make deliverance by the flierifF or 
bailiiF, if he be in the countrey, or 
near, or tberfe whereas he maybe con- 
veniently warned by thp taker, or by 
any other of his to make deliverance; 
if he were out of the countrey when 
the taking was, and did mt caufe the 
beafts to be delivered -incontinent, 
that the king, for the trefpifs and de* 
fpite, ihall caufe the faid caMe or for- 
trefs to be beaten down without re- 
covery; and all the damages ^at the 
plaintiiFhath fuftained in his beafts, or 
in his sainure, or any otherwife (after 
the firS demand made by the (he:iiFor 
bailiff) of the beafts, fliall be rcftor^d to 
him double Jby the lord, or by him vhat 
took the beafts, if he have whereof; aid 
if he have not whereof, he fliall hate 
it of the lord, at what time, or \\ 
whatmanner the deliverance be mack*, 
after that the flieriffe^or bailiff fliall 

<x>me 
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m a outer a que nturru de briefe U roy 
mppentjft le baillfe de eel franchise ne 
face le deliverance^ puis que le vtcount 
a%fer* le return* a luy fait^face le vi- 
count fon office fans delay (6), et fur 
lavantdit peine*, Etper mejme le maner 
foil fait la deliverance • per attachment 
de pleint fait fans brief Cy-et fur mefme 
la peine (7). Et ceo face a entender 
fer tout lay ou le briefe le roy court. 
Etficeofoit en le marche de Gales {%)y 
§tt ailorsj la ou le briefe le roy ne court 
mycy le roy que e/ijoveraignefeigniour 
entfre^ droit (9} 41 ceux queux pleindre 
fe voudront* 

• [ 193 3 



come to make deliverance; and it 10 
to wit, that where the (heriff ought to 
return the king's writ to the bxiliffof 
the lord of the caftle or fortrefs> or to 
any other, to whom the return be- 
longeth, if the bailiiF of the francbife 
will not make deliverance after that 
the (heriiFhath made his return unto 
him, then fliall the fheriflF do his office 
without further delay, and upon the 
forefaid pains: and in like manner de- 
liverance (hall be made by attachment 
of plaint made without writ, and upon 
the fame pain* And this is to be in-^^ 
tended in all placps where the king's 
writ lieth. And if that be done in the 
marches of Wales, or in any other 
place where the king's writs be not 
current, the king, which is fovereign 
lord over all, (hall do right there unto 
fuch as will complain. 

(52 H. 5* c 3. 13 £d« X. ft<c« 1. c. 39. Regift. 85. 52 H. 3, c. 21«) 
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The mifchiefe before this aA was, that in the irregular time oT 
H. 3. great men, when they took a diftreiTe of the beaits of their 
tenants or neighbours, that ferved for their tillage or hufbandry, 
to prevent the fpeedy courfe of juftice, and to enforce the owners 
of the beafts for neceifity to yeeld to their defire, would drive the 
beads into a caftle or forireife, and there decaine and keepe them 
againft gages and pledges, fo as no replevy could be made accord- 
ing to tEe ordinary courfe of law ; for that in cafe of a fubje^ he 
could not break ihe cafUe or fortreHe, but the iheriffe was to re- 
tourne ameria elcngata, and thereupon the owner was to lofe the 
nfe of his beafts of long time. But this a£l giveth remedy, that 
the flierifFe taking with him the power of the county may make re- 
plevin, as by the body of the ufk appeareth. 

( 1 ) Chafe in caftel m en firceletJ^ And fo it is, if he that diflraiii 
chafe the diftrefie into any other houfe, park, or other place of 
ftrengthy the (heriffe to make replevin may by force of this a^ 
break the houfe, caftle, or fortrefte, park, or other place of ftrength 
by force of this ad, at the fuite of a fubjedl. 

(2) Pur que les avers ferront folempnement demandes per <uifcont, om 
outer bailife le roy a la Jute del plaintife, le 'vifcont ou le hailife prifo 
ome luy poyar de fin county^ &c.] Nota, every man is bound by the 
common law to aftift not only the fbeiriffe in his oftice for the execi:^- 
tion of the kings writs (which are the commandements of the 
king) according to law ; but alfo his baily, that hath the (hvi^es" 
warrant in that behalfe, hath the fame authority, which his mafter 
the (herilFc hath, for the iheriffe cannot doe all himfelfe, and if 
tb^ doe it not being required, they (hall be fined and imprifoned; 
but this is fo to be underftood, where the (heriffe may lawfully do 
j^ and that before the iherife doch ufe any force, he ought (4s 

cor 
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oor a^ teacheth) to demand according to the law the goods to be 
delivered, fo as replevy might be thereof made» for Jequi dthet p^ 
titrtia mandaiim Ugis^ non fraceden, force ought to follow, and not 
€0 precede the commandement of the law. 

Brazen who wrote before this aft faith, Et^ [vic^omes] mli' Brad. li. 5. 44s* 
fwem in^^nerit refifienttmt ajfumftis Jkcum (fi of us fuerit) milstihus it ^- 
iiberis b$mimhus dt torn* ad fitfflciintiam capiat corpora bominum re- * .a.c6i. 

gentium, et iilos in frifonaftivo cufiodiat, dnuc dominus rex imde pra^ 
ceperit <uoiitntat€m Jitamf &<-• 

And our ftatutes of W. i. W. 2. and Marlebridge are all in af- W. i.e. 9. & 17* 
finnance of the common law in that point, faving for breaking of ^' «• «*• »9» 
the cattle, fbrtreflc, houfe, &c. in cafe of the fubj<ja; in which S;"^?;^*^^*^ 
cafe oar ad giveth remedy. ubi fupra. 

If any man, how great foever, might have refilled the iheriffe in 3 H. 7. a^ xo. 
execQting of the kings writs, then had it been a good retourn for ** H, 7. 17. b. 
the fheriffe to have retourned fnch refiilance, but as the ftatute of 
W. 2. faith, ^od bujufmodi r$Jponfio multum redundat in didecus d$' W. %• ca. 39. 
mini regis tt cwonst Jk^^ and that which is in dedecus domini regis, 
i^c, is againft the common law, therefore of neceflity, if need be^ 
for the due execution of the kings writs, the iheriiFe may by the 
common law take po/ft comitatus to fupprefle fuch unlawfnll force, 
and refiflance. 

R. did graunt and render lands by fine to 1. I. fued the kings [ ^94 ] 
writ to the fheriffe to deliver feifin, the iheriiFe retourned, that he «9 E- »• «*^ 
could not execute the kings writ for refiflance of B. and others ^*«**»"®» H- 
unknown ; and becaufe the fherifFe tooke not the power of the 
county in aid of the execution, as the ftatute willeth, he was amer- 
cied at xx. marks, and an attachment awarded againft B. and the 
reft, &c. 

And it is holden for a maxime of law, that it is not lawfuU for S E. x. tit. 
any man to difiurb the minifters of the king in the due execution E«ctttioa %%u 
of the kings writs, or procefle of law. 

Now befides the warrant of the common law, the iheriffe hath 
bis letters patents of afiiilance, whereby the king commandeth, 
that all arch-biihops, bilhops, dukes, earles, barons, knights, free* 
men, and all other of that county be to the iheriffe thereof in emni- 
hus qua ad efficium illud pertinent, intendentes, anxiliantes, et refpon^ 
denies \ (b as no man ecdefiafticall or temporal] is exempted from 
this fervice being above 15. and under 70. for fo it is by conflruc- 
tion of law. 

(3) Et 'voille aj/kier de faire plc^inJ] By force of this claufe he Flcta,li.t.c,4o. 
ought by the power of the county to make replevin, and it is no 
retoom for him to fay, that the beaHs be in a caftle, &c. whereof 
yoD fhall reade more hereafter in this chapter. 

(+) ^ it rey pur le trejpafe l^ pur ie dijpite face abater U cafiel 
9u le/orceUt fans recovery.] But this total! prodrating or demolifh- 
ing of the caftie, &c. cannot be done upon the retoume of the 
iheriiFe, but upon a fuit on the kings behalf, wherein the parties 
intereiled may be called to anfwer, and upon judgement given 
againil them procefie to be made to the (heriffe to proftrate and de»- 
molifh the ca&te and fortreife, and fo is the book that fpeaks there- Semalnes cafe, 
of to be intended, «^» f»F- *»• 93- •• 

(5) Dejes dvers^ on fon gmnage diftnrbeJ] For the law doth 
ever favour tillage, and the hulhandry of the realme, as by this 

chafe 
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cUiife appeareth, and dwrefore gives the partf grieved double 
-damages, 

(6) Et foit qffasuoiri que la ou le 'vi/coimt dever* /aire retaurm del 
hriefe le roy au bailife, lefoigniar del cafiel^ ou defercelet^ w a mtOtr a 
que retome del briefe le roy appenufi le bailife detfranchife m/aii d»~ 
Tiverance, ^c. fact le nii/ctmt /on office /ans delay.] This doth give 
Ibme light to the former branch* that if the beafts be detain^ in 
41 caftle or fortreffe, the iheriffe muft doe his office without delay, 
that is, forthwith to replevy the beads ; and if he ought to doe 
it in this cafe of the franchiie, the faine he ought to doe in the other 
cafe. 

K^U(* 83. It appeareth by the Regifter, that if the conllable of the caflie 

upon a mandat to him to make replevin, mlfil imde cdravit, or if he 

.make no fietonrne, &c» at all, ,upon retoume hereof, a noa omittas 

F.N.B.^* fiiall be awarded,.&c. But fuch retoumes were permitted before 

47 £• 3- 33* this aft, but now by this tSt the iheriffe in that cafe ought pre- 

fently to enter, and make deliverance of the beafts. 

(7) £t per mejme U manner /oit /ait la deli'uerance per mttacbmeMt 
Biaileb. ca. ai. de pleint /ait /ans krie/e H /ur mefine la paine.\ See the ftatute of 

Maiiebridge that provided! to the iame effe&> Avhere you fhall 

reade more of this matter, 

[ '95 ] (^) ^t fe ceo /oit en le marches de Gales. "l The marches-of Wales 

]SE.a. AflCsSi. were the commots, great fetjErniories, ana baronies in Wales, which 

' \ '" «*F ^ ^' ^^^ hdden of the king in chiefe, and out of every county of 

i? II E. 1.* England : if any diftreife were driven into a caftle or fortrelTe in 

JunVdiA 23. ^ marches of Wales, and detained, a writ (hould be diredled to 

Z5 E. 3.ib. 24. the flierifie of the county of England next adjoyning to the caftle, 

^4 E. 3. 4a. or fortrefte, where the beafts be fo detained, to make replevy. 

*^ ^6 ^k H ^ ^^ ^' ^^ ^"' eft foveraigne fii^iour ent/ra droit J] At this time, 

2*H. '5. Jufif-^' ***** i» 3 ^« '• Lhiellen was a pnnce, or king of Wales, who held 

diai*on34« the fame of theikin^ of England as his fupericiur lord, and ought 

35 H. 6. 30. him liege, homage, and fealty; and this is proved by our a6b» *vix, 

that the king of England vr^fitperior dominus, i, ibveraigne lord 

, . «f the kiggdome or principality of Wales. 

Polgior Virg |;^i^g jj. 3. after prince Edward had married Elianor daughter 

p1 Com.^x6?b! ^^ SpAUDC* pesceiving him (to ufe the words of ioine author) Ita 

Canbden in ' ' -fi^^p^i mUura tanta indole fraditum, jit maturiuf ad res gerettdas ido^ 

Fliatih. p. 525, m§um redderett primo WaUite principatu donanjst, deinde jfquitani^ et 

Uiberma pr^ifuit ; bine natum„ut ddncep^ unu/qui/que rex, <pd/ecutus 

eft, /Hum majorem natu principem Wallia /acere cen/ueveritm 

JLludlen prince of Wales, by the inciution of David his brother, 

in « the 9 year of £. i. rebeU«i a^inft their foveraigne lord; in 

which rebellion Liuellen was flame, and the king brought all 

Wales under his fubjedion: the (aid David being brother and 

heire of Liuellen for his rebellion and treafim againft his fove- 

raigne lord was after the death of his brother at a parliameut 

RotPirLanoo «holden in the 11 yeare of E. i. auainted of high treafon; of 

flfta'u' c, 6 ^^^^ judgement and execution heare what Fleta faith, .9^/ «m» 

' ' ' ' . maU/aQori plura poterunt it^gi tormenth, .frjout meruerit, ftcut c&ur 

.iigit de Davide principe IVaUi^e cum. per recardum qmnque judiciis 

.mortalibus torqueiatur, fitie uamqutPieritisiMgentibuj^^detrja&us, fyf" 

Penfus, decollatus, diftnembratus ftut et combuftus, a^ui caput principah 

, csfidtati, quatmrque quarieria ad quatuor partes regm in odium tradi* 

tonum Jkferekantwr /ufundeuda. .hy reafon whereof, wJiere WaUs 

ivas,beforeholdenot the kin^, as of his foveraigne lord, as is 

aforefaid. 
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aforelaid, now king £4^. i . became king of the fame in poffef- 
fion, which appeareth by the flatute of Snowdon in thefe words ; 
Edwardus Dei gratia^ ^c, diwma providintia (qu^ in /ua dij^ofi- Rot ParlUtn* 
tiont wm falliiur) inter alia /ua difpenfationis munera^ quibus nos et J""° "^' V 
regnum noftrum Amglia decor ari dignata efi, t err am Wallia cum incolis ^^^^^ this' is a * 
fits prius nobis jure feedali /ubjedam^ jam fui gratia in prcprietatis ftatute. 
n^r^ dominium^ obftaculis quibufcunque cejjdntibust totaliter et cum in^ 
tegritate eon^ertit^ et corona regni pradid* tanqua partem corporis 
ejufdem annexttit et univit : by which aft it further appeareth, that 
king E. I had confidered, and perufed all the laws of Wales, and 
fome of them hee atterly abrogated, fome of them hee permitted^ 
fbme hee correfled, and fome he newly added to the others. 
, Wc have been, above our ufuall manner, the more copious here- 
in, becaufe our defire is, that truth might prevaile. See the fta- 27H. 8. ca. 47, 
tates of 27 H. 8. and 34 and 35 H. S. concerning Wales. See 34&35^»8» 
the fourth part of the Inftitutcs, cap. Of the Courts, &c. of 
Wales. 



CAP. XVIIL .'[196] 

, toll R ceo que la common fine etaTner- tpORASMUCH as the common 

ciament {^l) de tout le county en fineand amerciament of the whole 

tyre des jujiices pur faux judgements county in eyre of the juftiqes for falfe 

(3), ou pur auter trefpaSy eft ojfji judgements, or for other trefpSfs, is 

(2) per vicount et barretors (4) des unjuftly afleffed by flierifFs and bare- 

C9untks malementy ijjint gue lafumme tors in the fhires, fo that the fum is 

efl meintfoits encrue^ et les parcels aU" many times increafed, and the parcels 

terment afjejfe que ejlre ne duijj'ent^ au otherwife afleffed than they ought to be, 

damage au people^ et plufors foits font to the damage of the people, which be 

paies as viconts et barretors^ que ne many times paid to the.flieriffs and ba- 

Jfoient les acquitent. Purview e/fy et retors,which do not acquit the payers; 

voit le royj que deformes en eyre des juf it is provided, and the kin^ wills, that 

tices devant eux devant lour departure from henceforth fuch fums (hall be af-* 

foit tiel fumme affeffe per ferement de fefl'ed before the juftices in eyre, afore 

chivalers et des proles homeSyfur touts their departure, by the oath of knights 

yceux que ej'coter drueront (5 ), et les and other honeft men, upon all fuch as 

jujiices facent mitter les parcels en lour ought to pay; and the juftices fhall 

eftreats que ils liverent al efchequer caufe the parcels to be put into their 

\t)^et non pas la fumme totall \j). eftreats,- which fhall be delivered up 

unto the exchequer, and not the 

whole fum, 

(S Rep. 39.) 

w 

There were foure mifchiefcs, or rather grievances before 
this aft. 

I. That this common fine and amctciament before juftices in 
eyre was promifcuoufly z^t^^^ by the HicrifTe and barretors of 
the county (for fo our adl fpeaketh) upon tlie fau!tle.^, as well as 

IL Ikst. Q^ upon 
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Lib. S. fo. 39. 
Crejfliet calie* 



41 £. }.. ca. 9. 
7 H. 4. cju 3. 



2^ R. 1. ca. 4* 

Cveifli^ cafe. 
Iibi fupra. 
^EIJa.0icri63. 

U.S. fo. 36,37. 
Firft part of the 
Inft. fed. 701. 
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Klirr. li. 4. § de 
Rmerciameou 
leviable. 
See hereafter 
cap. 45. 

See hereafter 
tap. 45. 

Rot. Pari. an. 
17 £• 3* nu* 37* 



Upon tlie faulty, and that after the juflkes in eyre were departed 
and gone. 

2. That the fame was many times by them increafed. 
^ 3. That the parcells were otherwife, then they ought to be, to 
the damage of the people. 

4. That the faid amerciament was paid to the (heriffe, and bar* 
retors, that could not acquite them« and therefore were often 
doubly charged. 

The rem^y by the body of the adlcpnfifteth on two parts. 

1. That fuch fummes fhall be aflefled by the oath of knights, 
and other honefl men before the juftices in eyre, upon fuch as ought 
to pay the fame. 

2. That the juftices ftiall caufe the parcels to be put in their 
eftreats, which fhall be delivered up in the exchequer, and not the 

• whole fumme. 

( 1 ) Common Jitu et amerciament, ^ Here fine and amerciament are 
all one, for, as by this ad appearetb, it ought to be afferred, which 
a fine in his proper fenfe ought not : this is parcel of the green 
wax, fo called, becaufe the eilreats to the fherilFe for levying of 
them are fealed with green waxe. 

This common amerciament was a great grievance to the people* 
for that the faultleiTe, as well as the faulty> were (as hath been 
iaid) thereby charged; and this was differ dero iimocentem cum de^ 
linquente^ much like the abufe of the dark of the market, who 
ufed to take a common fine, untill it was remedied by ad of par- 
liament. 

(2) Eft affi/t.^ That is, is afFerped. 

(3) Pur faux judgements.'] The fuitors in abafc court for faUe 
judgements (hall be amercied, to the end they may be the more 
wary, and take better advice to doe juflice. 

!|4) Per harretorsJ] For the iignification of this word, fee 
ch. 30 £Iiz. the cafe of barretry, and the firfl part of the 
Inilittttes. 

(5) Sur touti ceux queux efcoter deveront,] This is a law of great 
equitie, that fuch as be faulty (hould onely be contributory to the 
payment of fine and amerciament. 

(6) J^ efbequer.] For that court is the true center, into whsck 
all the kings revenue and profit ought to fall, and by this meant 
the toll (h^l c«m)e to the right mill. 

(7) £t nonpas h totalL'\ But particularly, and by parcel!, upon 
every one that ought to concribute. 

The commons petitioned, that no common fine of any county 
from thenceforth (hould be made, but that every man may be par- 
ticularlv punifhed. Whereunto the kings anfwer was* 

The King willeth the fame. 
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CAP. XIX. 



T'Niroif ies v!c% ou auters queux 
refpoigrC per lour maines til efche* 

quer; it queux ount refc' de les dets le 
r9j{l) pier le roy que ore eft^ ou les dets 
le roy nufme avant ceux heures^ et queux 
ue ount my acquites de ceo les dettours 
alefchequer: purvitw ejly que le roy 
tnvoiera bones gentes per touts les coun- 
tiesy a wyer touts iceux, queux de ceo 

pUine fe voudront et a terminer ijfint 
la befoign\ que ceux que purront mon^ 

firer que Us eient ijftnt avant paies^ a 
touts jours (ent) ferront quites^ le quel 
que let viconts on auters ferront morts 
9U vives^ en certaine forme que lour 

firr* bailP. Et ceux que iJfint naver* 

fah^Jilz foient en vies^ ferront punies 
grruement\ et fils foient morts ^ lour 
ieires refpoign' (2), et foient charges 
de la dette^ Et commaund le roy^ que 
les vicontSi ct les auters avantdits de- 

formes loialment acquitent les dettors a 
Jfrochin accompt (3), puis que ils aye-- 
ront le dette refceive : et donque foit le 
det allowe al efchequery ijftnt quejafn^^ 
mes ne veign* enfummon\ Etfi le vie* 
4Luterment face^ et de ceo foit attaint^ ' 
cy rendra al plaintiff le treble de ceo 
que il aver* de luy refceive^ et foit rent 

. a le volunt le roy. Et bi.nfe garde 
cbifcun viconty que il eit tiel refceivor^ ' 
pur que il voudra refponder (4), car le 
roy/e prendra del tout as vifcont; et a 
lour beires. Etfi outer que refpoign' 
perfj maine al e/chequer le face, il ren- 
dra le treble 4I plaintife^ et foit rent en 
mefme le mane^ . Et que les vie* facent 
taylis a touts iccux^ queux paieront * le 
det le roy, Et que la fummons de [che- 
quer a touts les debtors^ queux demafider 
voudront la view^ facent monjirer fans 
denier les a nulluy^ et ceo fans rien 
trmUr de louer^etfans rien don* (s), 
• [ 198 ] ^t 



T N righ t of the fherifls, or other, which 
anfwer by their own hands unto the 
exchequer^and which have received the 
king's father's debts, or the king's own 
debts before this time, and have not 
acquitted the debtors in the exchequer; 
it is provided, that the king (hall fend 
good and lawful men through every 
Qiire, to hear all fuch as will complain 
thereof, and to determine the matters 
there, that all fach as can prove that they 
have paid, Qidll be thereof acquitted for 
t^fer (whether the Sheriffs or other be 
living or dead) in a certain form that 
fhall be delivered them ; and fuCh as 
have not fo done (if they be living) 
fliall be grievoufly punimed; and if 
they be dead, their heirs (hall anfwer> 
and be charged with the debt. And 
the king hath commanded, that flieriifs 
and other aforefaid, (hall from hence- 
forth lawfully acquit the debtors at the 
next accompt after they have received 
fuch debis; an4 then the debt fliall be 
allowed in the exchequer, fo that it 
fliall no more come in the fummons; 
and if the flierifF other wife do, and 
thereof be attainted, he fliall pay to 
the plaintiff thrice as much as he hath 
received, and fhall make fine at the 
king's pl:^afure. And let every flie- 
rilF take heed, that he have fuch a re- 
ceiver, for whom he will anfwer j for 
the king will be recompenfed of all, 
of the IbcrifFs and their heirs. And 
if any other, that is anfwerable to the 
exchequer by his own hands fo do, he 
Ihall render thrice fo much to the 
plai^ntifF, andmake fine in like manner. 
And that the Iheriifs fliali make tallies 
to all fuch as have paid their debt to 
the king; and that the fummons of 
the exchequer be fliewed to all debtors 
0^2 that 
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et que ne U frc^ le roy prendra a luy that demand a fight thereof, without 
grevement. denying to any, and that without 

taking any reward, and without giving 
any thing; and he that doth con- 
trary, the king fhall punUh himgriev- 
oufly. 

(51 H. 3. flat 4. 42 Ed. 3. c. 9. 7 H. 4, c. 3,) 

W. I. ca. 31. (1 ) Detts le rcy,"] Under this word [Mitum] arc all things due 

to the king comprehended; and not onely debts in their proper 
fenfe, but duties or things due, as rents, fines, ifTues, amerciaments, 
and other duties to the king received, or levied by the fherifFc : 
for debt in his large fenfe fignifies, whatfocver any man doth owe, 
"i and dehere dicitvr^ quia de Ji habere : debitori enim deeft quod habet^ 

cum Jit ere J it or is, maxime in cafu domini regit » 

(2) Lour heires re/ponderont,'\ That is to be underftood, quoaJ 
reftitutionemi Jed non quoad p€tnam\ that is, for the civilly but not 
for the criminall part: for it is a maxime in law, pana ex dtliB9 
defunili hares teneri nou debet : and againc, in reftitutionem, mm in 
paenam h^tres Jitccedtt, 

( 3 ) >/« prochein account,] See for this the ftatutc of 5 1 H. 3* Sta- 
tutum de Scaccario, and the ftatute of W. 4. Vet. Mag. Chart. 

fo- 33' 34. 

(4) £t tiel receiver pur quoj il voet rejpouder.] For the rule of 
this, and like cafes of the king, is, rcjpondeat Juperior, 

( 5 ) Et que lajitmrnons dejchequer a touts les debtors, queux demander 
'voudront la 'view, facent monjlrer fans denier les a nulluy, et ceo fanf 
rien prender de louer, et Jans ricns don^y ^c] That is, the proces» to- 
4a ^. y. ca. 9. gcthcr with the eftreats under the feale of the exchequer (hall be 
7 H. 4. ca. 3. ihewed lo the party prefently without dcnyall, and freely without 
any thing to be given therefoie, upon pain of grievous fine and 
irnprifonment. 



CAP. XX. 

Jp UK VIE TV ejl enfetnent de mU^ T T is provided alio for trefpaffers in 

^ feaj.rs {p.) en parkei {1)^ et en parks and ponds, that if any be 

vtvns (3), quefiulde ceo Jolt attaint thereofattaintedatthe fuit of theparty> 

per le juit del plaintife [^)^foyent a^ great and large amends (hall be a ward - 

gardes bones et hautes cmendes (5), /5- ed according to the trefpafs, and ftiall 

lonque le nianer del trejpas^ et eit la pri^ have three years imprilbnment, and 

foiment de trois am {0)^et dillanq\ Joit after fliall make fine at the king's plea- 

rent a le volant le roy {T)^f.l ad de furc (if be have whereof) and then 

qi4?y poit ejire rent^ et lors trova hon (hall find good furety, that after he 

J'uertie que iljammes ne mis/ace [S)^ fliall not commit like trefpai*s; and if 

• Et I'll neit dont poit eJlre ijjint rente^ he have not whereof to make fine^ 

oprcs la prijhnment de trois ans^ trova after three years imprifonnient, he 

7rseJme le fuertie (9), et fil ne puijje fhall find like furety; and if he cannot 

trover find 
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find like furety, he (hall abjure the 
realm; and if any being guilty thereof 
be fugitive, and have no hnd nor te- 
nement fufficient (whereby he may be 
juftified) fo loon as the king ftiall find 
it by enqueft, he (hall be proclaimed 
from county to county; and if Kc 
come not, he f ball be out-la wed. It 
is provided alfoand agreed, that if none 
do fue within a year and a day for the 
trefpafs done, the king (hall have the 
fuit; and fuch as be found guilty 
thereof by lawful enqueft, ihall be pu- 
nilhed in like manner in all points as 
above is faid. And if any fuch tref- 
paffar be attainted, that he hatfl taken 
tame beafts, or other thing, in the 
parks, by manner of robbery, in com- 
ing, tarrying, or returning, let the 
common law be executed upon him, 
as upon him that is attainted of open 
theft and robbery, as well at the fuit 
of the king, as of the party, 

Capt. Itln. Vet. Mag. Chart. 155* Rot. Claur. 17 H. 3. rta. 9. (Regil^. 80. iti. Raft. 651, &c, 
Kel. 39.202. Dyer 238. 47* Ed. 3. 10. 9 H. 6. 2. 5H.5. 1. 19 H. S. 9. x8 H. 6. 21. 2X H. 7. 
21. 13 H. 7. 10. 12. ir'icz. Barre, 83. Keilw. XI4. b. 2 £4. 4. 4. b. 9 H. 3* lUc 2. c. 10^ ii. 
I Ed. 3, ftat. J. c. 8. I H. 7. c 7.) 



traverlafuerty^forjur* la realme ( lo). 
Etji ul de ceo rette foitfugitive^ et neit 
Urre^ ne tenemenX fuffifant pur quoy il 
fih ejire julUfie^ c'lcourt * come le roy 
avera ceo trove per bone enqueji^ foit 
demaund de countie en cbuntie. Et fil 
ne veigne^ foit utlage. Purview ejl 
enfement et accorde^ que ft ul ne fuifl 
dedeins anet le jour pur ie trefpas fait^ 
le roy ewera le fuity et ceux queux il 
trova de ceo rettisper bon enqueft^fer^ 
ront punies per meftne le tnaner en 
touts points^ Jicome defuis eft dit. Et 
Ji ul tiel misfeifour foit attaint^ qui I eit 
prife enfesparhs beafts domeftes ( H ), 
ou outer chofe en le maner de robber ie 
(12) tn venant^ ou demurrant^ ou en 
returnanty foit fait de luy common ley^ 
que affiert a celuy que efi attaint de 
apert robberie et larceny^ auxibien a la 
fuit U roy come dauter. 



The caufc of the making of this (latutc was, that at the common 
law^ the plaintife in an adion of crefpas, fhould, as in other cafes^ 
recover no other dammages, but according to the quantity of the 
trefpafle ; which the plaintife for trefpafles in parks and vivarics 
efteemed at a high rate ; but the country commonly found the 
damraagcs very fmall ; for the common law gave naVay to matters 
of pleafure (wherein moft men do exceed^ for that they brought 
no profit to the common-wealth ; and therefore it is not lawfull tor* 
any man (o erecl a park, chafe, or warren, without a licence under 
the great feale of the king, who is pater patria, and the head of the 
common- wealth. 

(1) En parks. '\ This is underftood of a latvfuU parke, wherc- 
umo three things arc required : i. A liberty, either by gcaunt, as 
is aforefaid, or by preicriptlon. 2. Inclofure by pale, wall, or 
hedge. And 3. bealls favages of the parke, for the which, and for 
the name, fee the firft part of the Inftitutes. 

But this ftatute extendeth not 10 a nominative park erefted with- 
out lawfull warrant, albeit it be called a park ; for this flatute is 
very penall, and therefore, as hath been laid, cxtendeth onely to 
a lawfii!] park?. But he may have an aftioo of tref^^afle at the 
common law, q:;are davfwn fregit, et unam damam cepit, CSV. 

Under this word park, a chafe is not included. 

3H. 6. 55. 8 E. ^. y See theftn'.utcsof 13R.2.C. 13. 19H. y.ca. ii. 14 H. 8. 
13. 7 Jac. c. 13. 21 Jac. c. 2S. 3 Car. cap. 4. 

0^3 Thi« 
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• ai H. 7, 21, • This 2£t extends not to a f reft in the hands of a fubjedt, for 
the law is (o penall, as it (hall not be taken by equitie. 

(a) Mis/e/auns,] In this a6t is undcrftood when a man either 

chafeth in a p^rk, or by bow, or other engine endevoureth to kil 

fome of the game of the park again ft the liberty and priviledge 

f 3oE.3.f. !!• of the park, + and not when the lord of a park takes beafts to 

A V^'^'^f^'^ °* agiftment in his park, and the owner breaks the park, and takes 

o » «* ^- tjjgnfj 2LW2iy without agreement for their pafturej for it is not within 

thefe words, Je maUfAiioribus in parcis^ becaufe the trelpalTe coq« 

cerneth not the liberty of the park by chafing, of the game there-* 

of, but a coUaterall trefpaffe, et Jic defimilibus^ 

(3) Vi^virs or a;;i//>rj.] This being a French word, iignifieth 

fiih-pondb', or waters wherein fiih are kept and nourifhcd ; which 

being a matter of profit, and increafe of victuals, any man may 

eredl; and that in legall underftanding it flgnifieth a fidi-pond, or 

waters where fifti are kept, it appears by our ancient authors, who 

BrU. fo. 34- wrote foone after this time : for Britton faith, Auxi de waft fait per 

tux tn parks ^ en vi'uers, de <vem/on iS depejjony U de conies, 13 outer 

[ too J deftruhioh per eux faits en garrens : where he applyeth i/eni/en to 

parks, pejon to vi*verSf and conies to warrens. And Fleta agreeth 

FUt. li. a. c. 36. with him, for he faiih, De feris et ptfcibus potcft fieri furtum : ex 

benignitate tamen principis conftituitur, ne quis pro hujufinodi furto 'ui-, 

tarn perdaty neque mtmbra : conftitutio quidem talis eft, pro^t/um eft de 

malefaQoribus in parcis et 'vivariis, quod ad Jedam querentis ftatim 

adjudiceniur emend <e, ^c» and red teth fummarily this adt ; and ib it 

Vide hJc cap. i, is taken before in this very parliament, cap. 1. for fifti-ponds, or 

, places where fi(h are kept, in thefe words, ne curge en outer parke^ 

Br«d«n. 3. fo. ne pifl^e en auter 'viver. And Bradlon, who wrote a little before 

x»7« our ftatute, coupleth them together in the cbaige. given by the 

juftices in eyre, as our ftatute doth, *vix, De malefaaonbus in parcis, 

et 'vi'uariis, \ 

F.N.B.S8.H. It appearcth in the Rcgiftcr, that there be divers formes of 

writs for fiOiing in his piiVarie: one writ is, quare in 'uiijariis Jmt 

pifeatus fuit : another, quare in /ep(trali pijcbaria ipfius A^ piftaou 

' . fuit, i^c. 

Hic c. 1. Art, Therefore, as fome have ft retched this word too far, extending 

fupcr cart, c, 18. j^ ^q warrens of conies, which they might as well under the gc- 

atn. 7.21' ncrality of the word [vizarium] extend it to fbrcfts and chaies 

^.1^.8.67.4. * (for they be loci ubi viventes cuftodiuntur) whereof you have heard 

before ; fo fome would rcftraine this word to fiih-ponds onely that 

be in parks, which is expr^fly againft both the letter and meaning 

of this ad, and the fi(l>-pond concerncih nothing the liberty 

and priviledge of the park, whereof alfo \ touch hath been given 

before. 

if a man committeth a trefpafle in the fifti-pond, &c. of another, 
by taking and carrying away of water, he is no mif-feafor within 
this ftatute; but if he let out the water, to the end to take fiih, he 
is a mifrfcafor within this ftatute, or he muft fiih there, if he be 
within the danger of this. law, for collarerajl trefpaffes neither in 
parks, nor filh-ponds, ficc. are within this a«5l. 

And if one hunt in a park, or fifh in a pond, &c. though he kill 

no deer, nor take any fiib, yet tiiis is a mif-ieafauns within this 

ftatute. . 

Regift. m. b. (4) Per le fuit del plaintife.] This fuit is intended in an aftio^ 

47 E. J. xo. b. Q^ trcfpas, but the writ muft rehcarfe, and be grounded upon thjs 

8 ft^itutc} 
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fiatate ; for it is a maxtme in the common law, that a ftatate n^de 5 H. 5 i. 2 E. 4, 
in the affirmative, without any negative expreffed or implyed, doth ^^ ^^- *• 
not uke away the common law : and therefore in this cafe the g ^ ^^,^* 
plaincife may either have his remedy by the common law, or upon Dier 13s. Lib. 
the ilatuce ; if he bring his adion of trefpafle generally without Inu. Raft. 585, 
grounding the fame upon the ilatute, then he waiveth the benefit 
of the ftatute, and taketh his remedy by the common law. 

The preiidents of this a^ion are, Ad rijpondendum tarn domino yEl.DIeri^S. 
rtgi^ quam parti querenti : and yet by the Regifter, he may have Regift. ubi fup, 
this in his owne name, and that may be gathered by fome of our 
hooks, quoted before in this feflion, in the mareent. 

{%) Soiemt agardes bones et baut'es amends.'^ B/ thefe words [(hall 
be awarded good and large amends] if the dam mages be too fmall, 
the court hath power to inc eafe the dammages, for this wor<l 
[award] properly belongeth to the court. 

(6) Et fit la pri/onment de trois ans '\ Both dammages and im- Dicmbifup, 
prifonment concerne the plaintife, and therefore the kings pardon '5 f'-pier 313. 
cannot difpenfe with them : but the ranfome, the finding of furety, ^ Oiiti%b^ 
and the fbrejuring of the realme are puni'.hments exemplaie, and 

concerne the king, and th ?refore he may pardon the fame. 

(7) Et dillonquefoit rent a U volunt ie roy,] And after ihall make 
fine at the kings pleafure. 

See before ror the expofition of thefe words, cap. 4. Viae hie cap. 4^ 

(8) Et lorstro*ua torn furety, que iljammes ne misface,] And then f 2OI 1 
fhall finde good furety, that after he (haii not roirdoe4 

This furety muft bs by recogniLnce to the king, and not to the Hll. 14H. 7. 
plaintife; for example, the furctics in 10 L and the defendant in ©ot ^J^^ 
40 1. the condition mu(l be general!, and not reflrai.ied to that park» j. h. S. Cor. 
or vivary : for example, ^uodipfe in aliquibus paras et tfi'varits contra Rege. Rot. 480* 
/onnamftatuli pr^did* ampliusnon malifaciet, ^c, 

(9) Lg roj avera lejute.] Either by indidment, information, or 
action of trefpa/Te upon this ad. 

(10) Fqrjure U realmeA Fleta tranfla ting this aft into Latine, Fleta,). ic. 3€« 
faith, ahjurabit regnum, and fo doch the Regifter; and firafton ufeth ^[K'**- 80. b.& 
the fame word in cafe of felony, ahjurabit regmtm. B a^on. 

And firitton ufeth our word, forjure noftre realme, and fd. 25. in Bnt.fo.7.»s« 
the fame cafe ne ufeth the word of abjuration. 

It fignifieth in law a perpetuall bamfhment of the defendant out 
of the realme, which to obferve he bindeth himfelfe by oath, for fo 
much is implied in this woid forjure, or abjure, which properly 
fignifii'th to forfweare the realme. 

By the commonjaw no man can be exiled, or banilhed out of his KfCag. Chart. c« 
country, but in cafe of a^ju ation for felony: in all other cafes *9* 
evile or banifhment ought to be done by authority of parliament 
(as here it is) and fo are our books that ipeak of exile or banifhment 
to be underftood. 

If fuch a perfon, as hath forjured or abjured the realme, retume 
againe, he (hall be punifhed at the kings fuit for the perjury* and 
high contempt. 

( 1 1 ) Beafis dome/Is»] This is underftood of kine, oxen, fheep, 
and other domefticall beails within the park. 

If there be within the park tame deere, and mifdoers. come to 10 E. 4* ^S'^ 
hunt and kill venifon, and they kill a tame deer?, and carry Stamf. PL Coiw 
it away, not knowing the fame to be a tame deere, this is no *^' ^' 

0^4 felony. 
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felcwy, for the intent makcth felony, and (o are the books to be 

intended. 
Firft partof the ( ,2) Em U manner de rohhery.'\ In this ad robbery is taken in a 
JnAit. fca. 501. large fenfci fee the firft part of the Inftitutes, 
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E- 



^ N droit des terres des heires dcim 
agey queux font en U garde hur 
feigniors : purview eji^ que les gardeins 
les gar dent ^ et fujleinent^ fans dejiruc- 
tionfaire en tout ricn : et que de tiels 
manners des gardes foit fait en touts 
points fclonque ceo que eji conteign^ en 
la graund charter des franchifes fait en 
temts le roy H. pier le roy que ore {/?, 
Magna Charta, cap. 4^ 5, & 6. Et 
que ijjintfoit ufe deforrnes^ et per mefme 
le manner foient gardes Us archivefque- 
ries^ evefqueries* ^ abhies^ efglifes^ et dig- 
nities en temps de vacation, Vido 
Artie' fuper Charta$ cap. i8« 
• [ 202 ] 

(Bro. Waft. 32. 37 49. 68. 107. 137. 1 In(^. 54. Bro. Waft. 5S. Rejjft. 72. 9 H. 3. ftat. u 
C. 4. 6 £d. I. ftat. I. c. 5. 13 Ed. i. ftat. i. c. 14. %% £d. i. ftac. 3. c. iS. 36 £d. 3* c. 13.) 

Mag. Chart. This aft both to heires in ward, and the cuftody of archbiihop. 

€4,5.6. ricks, bilhopricks, &c. during vacation, is but a confirmation of 

Chlrt. ca.^i8. *^^ ftatute of Magna Charta, cap. 4, 5, 6. whereof there you may 
reade at large. 



T N right of lands of heirs being with- 
in age, wtiich be in ward of their 
lords ; it is provided, that the guar- 
dians (hall keep and fuftain the latid^ 
without making deftruSion of an/ 
thing ; and that of fuch manner of 
wards (hall be done in all points, as is 
contained in the great charter of li- 
berties made in the time of king 
Henry, father to the king that now is, 
and that it be fo ufed from henceforth. 
And in the fame manner Ihall arch- 
bifliopricks, bi(hopricks, abbacies,^ 
churches, and all fpiritual dignities be 
kept in time of vacation. 



CAP. XXII. 



jr\ ES h> ires maries deins age^ fans 

le gree de lour gardeins^ avant 
que ils averont pajfes lage de xiiii. ans^ 
foit fait folonquc ceo que ejl contenue en 
le purveiance de Mei ton^ cap, 6. Et 
de ceux que ferront maries fans le gree 
de lour gardeins puis que ils averont 
paffes lage de xiiii, ans^ legardein eit le 
double value de f on mariage^ folonque le 
terfour de mefme le purveyance. Ouf^ 
ter ceo ceux queux averont fujiret le 
rnariuge ( 1 ), rendant le droit value del 

mariage 



C\ F heirs married within age, with- 
out the confent of thcrr guar- 
dians, afore that they be paft the age 
of fourteen years, it (hall be done ac- 
cording as It is contained in the fta- 
tute of Merton. And of them that 
(hall be married without the conient 
of their guardians, after they be paft 
the age of fourteen years, the guar- 
dian fhall have the double value of 
their marriage, after the tenour of the 
fame a£t. Moreover, fuch as have 

with- 
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portage al gardetn pur le trefpaffe^ et 
jaliTHeins U roy eit Us amends J olonqui 
mefme le purveyance de celuy que le 
avera fujiret^ fFeflm* 2. cap, 35, Et 
desbeires females (2)^ puis que ils ave- 
ront accomplies lage de xiiii. ans^ et le 
feigntcr a que le manage appent celei 
ne VQudra marier^ mes pur covetife de 
la terrey les voudra tener difmarie. 
Purview eft^ que lefeignior ( 3) «^ poit 
aver ne tener per cnchefon del mariage 
{b)y les terres ($) ^ tielx heires fe- 
males ouflre deux ans apres la terme de 
lavcntdit xiiii. ans (4). Etjilefeig^ 
pior deins les deux ans ne les mariej 
donques eiant els anions de recover lour 
heritage quii'tinent fans rien done pur le 
gardej ou pur la mariage, Et ft els 
pur malice^ au per malveis counfel ne 
fe voident (j ) pur lour chief e fetgniors 
mariery ou els nes font difparages^ que 
les fetgniors teignent la terre^ et la he^ 
ritagejtfque al age del enfant male^ 
cejiafcavoire^ xxi, ans^ et oujler jefque 
ils eiant prijes le value [%) del manage. 



withdrawn their marriage, fliall pay thp 
full value thereof unto their guardian 
for the trefpais, and ncvertheLfs the 
king (ball have like amends, accord- 
ing to the fame aft, of him that hath 
fo withdrawn. And of heirs ftniales, 
after they have accomplifhed the age 
of fourteen years, and the lord (10 
whom th^e marriage bclong^rth^ will 
not marry them, hut for cowtife of the 
land will keep them unmarried 3 it is 
provided, that the Iprd (hall not iiavc 
nor keep, by reafon of marriage, the 
lands of fuch heirs females, more than 
two years after the term of the faid 
fourteen years. And if the lord with- 
in the (aid two years do ngt marry 
them, then (hall tney have an aftion 
to recover their inheritance quit, with* 
out giving any thing for their ward- 
Ihip, ©r their marriage. And if they 
of malice, or by evil counfel, will not 
be married by their chief lords (where 
they ihall not be uifparagcd) then 
their lords may hold their land and 
inheritance untill they have accom- 
pli(hed the age of an heir male, that is 
to wit, of one and twenty years, and 
further until they have taJcen the va» 
lue of the marriage. 

(Cro. EL 469. Stat. Merton, cap. 6. Co. Ent. 262. Fitz. Gird. 59. 71. Bro. Card. 86. 6 Rep» 
71. RcgiU. i6j. 13 £d. 1. ilac. i. c. 35. RcpeAied by 12 Car. 2. 0.^24.) 

The flatute of Merton provideth (as hath been faid) that if Merton, cap. 6. 
any lav-man raviih an heire, or detain him within the age of *'J?',^ i9t2o. 
I4yeares, that then the gardien Ihould recover the value of ihe *^g f^E.^*/^* 
marriage againfl ihe ravi(her together with the infint and his lands, jud^cmciit lii. 
and that the defendant fhould be imprifoned until! he hath recom- 
penced the plaintiff, &c. and further, untill he hath fatisficd the 
king for the trefpafie. 

This adt doth firil confirme the (latute of Merton, both concerning [ 203 ^ 
the ravifhmcni, and alfo concerning the forfeiture of mariage': and 
provideth further, that of them that be above the age of 14 yeares 
(over and above the double value of the marriage after tender 
made according to the ftatute of Merton to be rccover.-d againft 
the heire) the gardien fhall recover again ll the raviiher or detainer, 
the heire being maried, the full value thereof, and the king fliall 
have aUo like amends according to the faid ad. 

( I ) dux que a'veront jujiret le mariage. ] That is, the ravi(her 
or detainer of the heire, and which married the heire after 14, and 
• before 21. • 

This extendeth after 14, as well to ecclefiaillcall, as lay pcrfons« 

which 
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35 H- 6. 40. 
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35 H. 6 40, tit, 
Gard. 71. 
Inftitutesj ubi 
fupra* 



which theftatateofMertoti of a ravifhment before 14, doth not, but 
to lay men oaely. 

(z) £t des heires femalesJ] The mifchiefe before this a6l was» 
that whereas the heirc female after her age of 14 yeares, ought of 
right to be out of ward, the lord for covetoafoefTc would not marry 
them, but keep theif lands at their will and pleafure many yeares 
after their age of 14, againft the which wrong this ftatute provideth 
remedy, and was made for the reftraint of the wrong, and in truth 
for the advantage of the lords. 

And here we are occasioned to explain a place in BraAon, Faemina 
14. vel. ic. annortan pot eft dijponere domui fiud et habere come et key 9 
\5c. Which word \coHe'\ is miflaken in tiie imprefiion, for it fhould 
be cefoer et key; and for cover we ufe co/er at this day, changine^ 
the V to an/, (which is ufuall) fo as at that age like a good hufwife 
fhee is able to difcerne what things^are in a houfhold ht to bee kept 
in cofer under locke and key ; and the reafon wheref.)re, if the heire 
female of a tenant by knights fcrvice be of the aee of 14 years at 
the death of her auQceder, (he fhail not be in ward, is, for that (he 
is virifotensf and can govern an houfhold, and may marry an hof- 
band, which may doe knights fervice. 

If a man hath two daughters and dieth, the one above the 
age of 14, and the other within the age of 14, the lord (hall 
have the wardfliip of the body of her within age, and the moiety 
of the land. 

(3) Purvieut/ eft que leftignior*] I. Every lord is not within tho 
purview of this adt. The heire female (hall enter upon the lord by 
pofteriority, becau(e her marriage belongs not unto him. 

2. If the lord graunt the mariage of the heire female to 
one, neither the grauntor nor the grauntee (hall have two 
years, but the heir female (hall enter at her age of 14, for 
the |;rauntee cannot hold the land, and the grauntor hath not tJie 
mariage. 

3. So It is, if the kine eraunteth the wardfhip of the body of 
the heire female, (he (hall (Se her livery at her age of fourteen, 
for neither the king nor his grauntee can hold the land during the 
two yeares. 

(4) Per z, aHs oufter les i^,aitj,] By this is underftood that the 
lord • (hall not have the 2 ye-drest but where the heire female was 
within the age of 14, at the death of her auncefter, and in ward to 
the lord. 

(5) Lesterres,'\ Here a mefnalty that is holden is anderftood, 
though this (Utute fpeak of lands onely. 

(iS) Per euchefon de mariage,^ Cejfante caufa eeffat ejffedusp and 
therefore if within the two yeares the lord marrieth tne heire fe- 
male, the heire female (hall prefently enter, becaufe for that caufe 
the two yeares are given. 

If the gardten marry the heire female after the age of 1 2 yeares» 
he (hall not detaine her li^nd but untill her age of 14, for the caufe 
ceafeth. 

So it is if the auncefter marrieth his heir female, and dieth before 
ihee attain to her age of 14, the land ihall be in ward, but the lord 
(hall not have the 2 years. 

And it is to be obferved, that the lord hath thefe two years by 
force of this ad, and not as gardien, becaufe nis gardien(hip 
ended at her age of 14, and therefore a writ of do.ver doth not lie 

againd 
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Ugainll him daring thofc two ycares, becaufe he holdeth not the land 
as gardien. 

And for that caufe if the lord tender to her a marriage, and flic 35H.6.Gard.7i, 
vithin the two years marry her felfe elfcwhere, there heth no for- 
feiture of marriage againll her. 

(7) Et /t els fer malice ou malvsis counfel ne Joy i^oillent, &c.] 
Here the ad in hatred of contradi£lion a. d difobedience, in odium 
^jttrad'iclionis et d.fobedientiett giveth to the lord her lands unrill 
her age of zi, &c, but he holdcth not the fame as gardien for the 
caiife afortfaid. 

Of this whole aft Fleta faith thai, de famellis 14 annoi bahentibus^ Flcti|l. x.ci2« 
fuibus domini fui maritagium competens medio tempore non ohtuUrint^ 
taliter proof ijum efty quod nfglig^ntia dominorum bujufmodi talibus 
baredibus^ non fit damnofa^ fid retenta bar edit ate per duos annos pofi 
\\annoSt earn baredibm fine contradiSione reddere non contradicanti 
juodfi infra at at em ccmpet enter et palam contulerint^ ipfrque mart tart 
pon confenferintf tunc ufaue ad atatem mafculinam baredUatem talium 
impune poterint retiner^ ulterius quam per duos annos ^ pro fine maritagii, 
et in odium contradi£Iicnis et inobedientia, 

(8) Pufier jefique ils elent prifies le value, ^ Heie the profits are 
accounted to goe in faiiifadioa of the value. Vidt leftatute ek 
Morton cap. 6. 

If the lord grant over the ward (hip of the body onely» neither 
^raontor nqr grauiitee (hall take the advanuge of this branch« 



CAP. XXIII- 

D VR VIE W eft enfenunt^ que en T T is provided alfo, that in no city, 

city^burghyvilU^faire^nemarchej borough, town, market, or fair, 

nefoit nul home forein^ que Jolt de cejl there be no foreign perfon (which is 

realnu (i), diftreine pu^ dette (2), of this realm) diltrained for any debt 

4ont ilneji dettour ou "pledge^ et que le wherefore he is not deb or or pledge | 

fra^Jerra grevoufement punie^ etfiuns and \vhofo;.*ver doth it, fliall be grievr 

dilayjolt le diftreffe deliver per Us bat- oufly puniihed, and without delay the 

lifes due lieu^ ou per auter bailifes le diftrels (hall be delivered junto him by 

roy^Ji mejlier fiit^ * ^^ bailiffs of the place, or by the 

king's bailiffs, if need be. 

27 £. 3. Sta. 2. €• 17. 

Xhe mifchiefc before this (latute was, that divers cities, the 
cinque ports, boroughs, towns corporate, &c. within this realme^ 
did claime fuch a cuftome, thht if any of one city, fociety, or mer- 
chant guild were indebted to any of another city, fociety, or mer- 
chant guild, if any other of the fame city, fociety, or merchant 
guild that the debtor was of, came into the city, fociety, or merchant 
guild whereof the creditor was, that he would charge fuch a fo- 
reinerfor the debt of the other; whicH'cuftomes arc taken away by 
this ftatute, whereof Fljta teacheth in thefe v/ords; Jolent plerique Fleta, 11 1. c. 56. 
bomines infieriis, mercatis^ ci<vitatibus, burgis, et/eodis, et in jurifdic- ^*P' ^j*"* '" 
ficnibusjitis aliquos tranjeuntes defeodis, *uel juriJdiSionibui fiuis nullate- ^^^' **' *'*• 
t^s exifientes ad querimoniam alicujus in'u anient is tlegios de profiequendo 

impedire. 
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impedire, diftringere et gra^vare fro alieno debitor cujus non fuerit 
plcgius nee dgbitor, imponentes ei quod erat tali debiiori affinis^ ut de una 
focietate *vel ci-viiate, et hujufmodi et imputu: propter quod pro*vi/um efl^ 
et inhibltum^ ne quts aliquem forinfecum^ dum plegius non fuerit ne^ 
debitor, praaliquQ debt to alieno edicuhi diftringat, nee ad aliquant folu* 
tionem comfellat, et quifecerit gra'viter punietur. 
Mirror, cap. 5. And it fecmeth by the Mirrour, treating of this chapter, that 
fedk. 4. fuch cuflomes were againft the common law, for there it is faid, U 

point de tortioufnts dijlrejfes duift eonteine h paine de roberie. 

(l) ^e/oit de eejl realme.] Thcfe are materjall words: for if a 
mci chant of England be either wrongfully imprifoned in the parts 
beyond the fea, or have his merchandifes or goods taken from him 
there wrongfully, he Ihall have the kings letter to the king, prince, 
or lord of that territorie, where the wrong is done, wherein the 
wrong is briefly recited, and requeft made, quodfatisfa^ionem debiiam 
ac jujlitia eomplementum ferifaciat, l^e. which letters of divers 
Regjft. fo. 129. formes appeare in the Regifler. Now if he be dcilitute of juftice 
there, then may he either have the kings writ^aV arreftofadofuper bonis 
mere at or urn alienigen^ pro tranfgrejjione faSa mercatoribus Angli^t, or 
»7 E. 3. Stat. a. elfe according to the law of marque, he ihall have from the king 
cap. 17. letters of marque or reprifal! under the great feale, whereby he may 

4. H. 5. c. 7. redreffc I^imfelf([; of the goods of any 5" the men of that territorie 
taken within this realme. And it is called the law of marque, of " 
a Saxon word, which fignifieth a limit or bound ; becaufe feeing 
he cannot obtaine juftice within the limits of the forcine country, 
he may beredreffed of the men of that country within the limits of 
his owne: which appeareth by the ftatute of 27 E. 3. in thefe 
^ E. 3. ubi fup. words,. " No merchant ftranger be impleaded for anothers trefpafle, 
" or foi' anothers debt, whereof he is not debtor, pledge, nor main* 
" pernor. Provided alwayes, that if our liege people, merchants, 
'* or other be endamaged by any lords of ftranee lands, or their 
" fubjeds, and the faid lords (duly required) failc of right to our 
*' faid fubjedls, we fhall have tlie law of marque, and of taking 
*' them againe, as hath beene ufed in times paft, without fraud or 
« deceit.'* Wherein many things are worthy of obfervation ; and 
(amongft them) that this law of marque extends not oncly to mer- 
chants, but to all other the kings fuhjcfls, And this law of marque 
' ia fome records is called the kings right,y«j r/g-ziwa, becaufe thereby 
he doth his fubjedls right: as taking one example for many, in the 
Rot. Pari. an. 11 parliament holdenin 11 H. 4. John Kowley of Bridgwater, in his 
H- 4- petition prayed the king that he might take marque and reprifall 

of all French-mens goods, (having no fafecondud of the king) to 
a certaine value, for certaine his (hips and other goods taken by the 
French in the time of the truce: the anfwer of the king was, that 
upon fttit made to the king, he (hould have fuch letters requiiitory 
as are needfull, and if the French king refufe to doe him right, ^he 
KDrf.Tr. 33 E. 1. king will then (hew his right. This letter of marque or reprifall was 
Cora fegerut.18. ancientlvcalled litera mereatoria, (becaufe mdftcommonly merchants 
M'lt. Paris fo. obtained it) litera mereatcria eoneeditur mereatoribus jlnglzs centra 
966 b. mereatores Ueynon, Holland, Zealand, et Frijland. So as if thofe 

words [which is of this realme] had been omited, and the ftatute 
bad been generall in the negative, that no foreine perfons fliould be 
dii^rained for any debt, wherefore he is not debtor or pledge, 
this had taken away the ancient law of matque or reprifall ; 
and therefore neccflarily were added the faid words [which is of 

this 



Cap. 24. Weftm. pritncr. , +205 

tbis realme] whereby the law of marque or reprifall Is implyed and 
iaved. 

(2) Diftretm pur deft.'] At this time a capias did not lie in an 25E. 3. cap. 7* 
zSiAon of debt, but is given by the ftatutc of 25 E. 3, but yet this 
ftatnte doth extend to the capias, becaufe the capias commeth in lieu 
of the diftres. 
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D UR FIEW eft enfementy que nul T T is provided alfo, that no efchea- 

■* efchetor^ vifcountj ne autre baii'ife tor, flierifF, nor other bailiff of the 

h roy (i ), per colour de Jon office (2), king, by colour of his office, without 

jam efpeciall gar r ant i^T^^ou commander fpecial warrant, or commandment, or 

rmnt (4), ou certalne authorttie que authority certain pertaining to his 

appent a Jon office (s), «^ dijfeife nul office, difTcife any man of his freehold, 

borne dejon franktenement^ ne de chofe nor of any thing belonging tr his 

que appent a fin franktenement, Etfi freehold; and if any do, it fhall be at 

afcun le fatty fiit a le volunt le dl/pifee^ the ele^Sion' of the difTeifee, whether 

que U roy de fin office leface am:nd* a that the king by office fhall caufe it 

finpUinty ou que ileit la common ley per to be amended at his complaint, or 

briefe de novel dilTeifin (6). Et celuy that he will fue at the common law by 

quefirra de ceo attaint^ rendr* les dam- a writ of novel difTeifin; and he that 

mages a double a mefme le platnttfcy is attainted thereof fhall pay double 

etfirraen le grevous mercie le roy. damag^ to the plaintiff, and fhall be 

grievoufly amerced unto the king. 

(1R.2.C.9.) 

The mifchiefe before this flafute was, that efchactors, (herifFes, 
, and other of the kings bailifFes, would, colore cficii, fcife into 
the kings hands the freehold of the fubjeft, and thereby diffeife 
tbe partie, who thereupon to his intolerable vexation and dday, 
was put to his fuit to the king by petition, for which this flatute 
provide th remedy. 

(i) BaiUffe le roy.] Hereby bailifFe is underftood any other 
officer or miniver of the kings. 

(2) Per colour de /on office.] Colore officii is ever taken in malam Pl. com. 
partem, as mrtute off.cii is taken ;> bonam: and therefore this imply- 

I cth a feifure unduly made a?:iinfl law. 

And he may do it colore rffiJi two manner of wayes: either 
when he hath no war. ant at all, or when he hath a warrant, and 
diDth not purfue it. 

(3) Ejpecial fwarrant.] That is, to the efthaetor. Sec. a diem 
claujit extremum, mandamus, or any other of the kings writs, and 
office thereupon found for the king. 

Likewife to the iherili'e tne kings writ, as an habere facias /eijinam, ^ e. g. Br. 55. 

oV the like. tit. Office LuS, 

^ By this 2L^ no f-ifure can be made of !r\nds or tenements into the ^^* J^^- 

kings hands before offic • found, and fo is the common experience ***"' Srough- 

atthis day. See the iLitute cf articuli fuper cart, cap. 19. off 29 E. ^r* fu.>cr cart. 

X. leftat, de Lincolne, ra. 19. 29 E. x. 

(4) ^^ ^ ^^ Lincciio* 
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(4) 0« eommauJemeni,'] Under thefe words are comprehende<l 
not onely the king's commanderoents by his writs, as hath been 
faid, but alfo the coaunandement of the jufHces of the kings couru 
of juflice, 

♦ A man was indited before the flierifFe in his toome of felonie^ 
upon which indidlment his lands and chattels were by the (heriffe 
feifed for the king: afterward before juftices afllgned he was ac- 
quitted, and fued out a certicrari to remove the record into tht 
kings bench; which being removed, he prayed there to have rc- 
ftituiion of his lands and goods; and it was refolved that the flie* 
riiFe had not warrant to fcife the lands, (before he were attainted) 
and therefore that he ihould fue his aflife againft the (herifPe upon 
this (latute. It wa«j further rcfolvd, that if the flieriffe ftiie lands 
by the commandcment of the jaftices, then is ihe (herifFe excufed^ 
though the juftices thercia did erre; and if he did it of his owne 
head, then had the part/ remedy by an aflife; therefore • the partie 
was required tafue cut a writ to the juftices to certifie if the leifure 
were made by their commandcment. 

(5) Ou certain author it U qtu appent a /on office ] That is, tx offici^^ 
without any writ or commandcment: for exan- pic, when the cf- 
chactor taketh an office wirtute officii^ he may feife the land; for 
this, as our a^ faith, doth belong to his office; but if of his owne 
head (as hath becne faid) he feifeth the land without any office^ 
thatfeifure is colore officii ^ and therefore the ^iffife upon this ftatute is 
maintainable againft him in that zz^t^et fie de caterit. 

(6) Per brief e de novel dijfeijin.'] This is put for an example, for 
he may have any other writ, or action againft him. 

This ftatute is made in affirmance of that, which ought to have 
been done by the common law, and is the foundation as well of our 
book-cafes above-fa:d, as of the a^ls of parliament, that after have 
been madcr concerning undue ftifurcs by elchea ors, ftieiiffcs, and 
other bailifes, as coroners, and the reft. 

And if it dotli appeare to the court, that the kings officer doth 
feife for the king any lands without warrant againft the law, in an 
aflion brought againft the officer, he ought not to have any aid of 
the king; neither doth the writ de domino rege inconfulto lie in that 
cafe, bccaufe that which is done by him is void; and where the 
caufe of aid faileth, there no aid is to be granted. It were againft 
reafon, that the king, who is the head of juftice, (hould aid h:m in 
his wrong; and therefore this adl for doing of wrong in the kings 
name, doth give t e party grieved an affife againft him, wherein the 
plaintife (hall recover his land, and double dammages, and befides 
the kings officer Ihall be in the grievous mercy of the king, for 
doing injury in his name to the I'ubjcft. 

Therefore in a rcall aftion, if the efchaetor (of whom this ftatute 
fpeaketh) be examined, and upon his examination faith generally* 
that he hath feifed the lands in demand into the kings hands; this 
is not good, and the adlion ftiall proceed, for he muft fliew the caufe 
of the feifure, (as is implyedin this a6\) which caufe, if it appeare 
to be againft the law, the judges of the law ought to difailow the 
fame. 
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717 UL mnijhr le roy {l) ne main- 
taim {2) per luy^ ne per outer ^ Us 
pUeSj parolsy ou befoignes queuxfint en 
h court (3) le roy (4), des terres, te^ 
nementSj eu des outers chofes (7), pur 
aver part de ceo (5), fl« outer profit 
(6) per covenant fait (8). Et que le 
froy foit punie a le volunt le roy (9). 
Vide Champertie 11 Ed. i. 



(9 H. 7. iS. 15 H. 7. a. Regiik jSa, Raft. 119, 
33 Ed. 2. ftat. 3.) 



J^ O officer of the king bv thera- 
felves, nor by other, ihall main- 
tain pleas, fuits, or matters hanging in 
the king's courts, for lands, tenements, 
or other things, for to have part or 
profit thereof by covenant made be- 
tween themi and he that doth, ihall 
be punifhed at the king's pleafure. 



13 Ed. X. ftat X. c. 49. iS Ed. x. c. it. 



(1) Nul minifter li roy."] Flcta in rehearfing this datute, faith, 
uuUus minifier regit cujufcunque fuerit officii, i5fc, and another flatute 
provideth againft all others. Minifier regis was taken in this kings 
time to extend to the judges of the realme ; for in the cafe of juftice 
Heigham for a icandall, and reproachfull words fpoken anto him, 
the record iaith,^«/ honor • et rrverentia, qine minifirit domini regis 
attribuuntuTp iffi regi attribmintur ; ita dedecus et infamia^ qtut mi" 
niftris domimi regis inferuntur, ipfi regi inferuntur: in which 
record and many other of that time [minifiri regis'] extend to 
the judges of the realme, as well as to them, that have miniilerialt 
offices. 

(2) Ne nusinteiney &c] Of maintenance (hall be fpoken in the 
expofition upon the 28 and 29 chapters of this parliament. 

(3) ^^eux/oHt en la court.] By thefe words it is declared, that 
regularly champerty is pendente placito, and therefore a feofiement 
after joagement is not within this ilatute. 

(4) En la court le roy,] That is, in fome of the kings courts of 
reconJ. 

(5) Pur a'uer part de ceo,] Here is champerty forbidden by 
this a6l: firft, therefore it is to be feene what champerty is; and 
fecondly, whejther it were not prohibited by the common law 
before this z6t ; and ladly, what was the caufe of the making of the 
(ame. 

Champerty is derived from two Latin words, campo et parte ^ and 
therefore champerty is a bargaine with the demandant or tenant, 
plaintife or defendant, to have part of the thing in fuit, if he 
prevaile therein, for maintenance of him in that fuit; it is called 
eampi parsy becaufe he (hall have a part of the field or land, &c. in 
demand, in the flatute called dtfinitio con/pirat\ champcrtors arc 
called campi participes, and are thus defcribed, campi participes funt, 
qui per fit ^tl per alias placita moi/entf i/el moveri/aciunt, et eafisis 
fumptibus prcfiquuniur, ad campi partem vel pro parte lucri habend*, 

£ver/ cnamperty is maintenance, but every maintenance is not 
champery, for champerty is but a fpecies of maintenance, which is 
the gcauSto 

It 
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It was an offence againft the common law ; for the role of hw 
iBf culpa eft fe inumjcert ret adfe non pertinentu And, pemknte liii 
uibil irniovetitn 
Brac(. I.3.f. 117. Brafton, who wrote before this ftatate, rehearfing the articles en- 
rifLli. 1.C.20. nuirab!e by the juftlces in eyi-e, faith, <// txceffibus 'vic\ et aliorum 
Bric. ubi fapra. ba^i^orumifi qnam litem fufcitcpoerint ^ occafione baheMli terras nfelaif^ 
Vet. M .«. todiasy iiil perquirendi denarios, *uel alios profe^us, per quod juftitia ef 

Chart. 151. Veritas occultetur, vel dilationem capiat ; and Fleta agreech wiih him, 
where it is faid, per quod juftitia et 'Veritas occultetur ; it appearcth 
that the end of champerty and maintenance is to fuppreffe juflice and 
truth, or at leaft to work delay, and therefore it is tnalusn ittfe, aiid 
againfl the common law. 
Mirror, c. i.§ 5. And the Mirror faith, en perjurie chiout, l^c. touts ceux ntinifters 
le royy que mainteinont faux odious, faux appeales, ou faux defences a 
efcient* 
iz H. 6. fo. II. An adion of maintenance did lie at the common law, and if 
maintenance in genere was againft the common law, afhrtiori cham- 
perty, for that of all maintenances is the worft. 
t H. 5. 8. And our adl and other afts concerning champerty prohibit^ 

75^'7-»' maintenance, and champerty en le court le roy, yet an aflion 
la u pcna. ^^ maintenance in the nature of an adion of trefpaflc doth 
lie in ancient demefne, and other bafe courts at the common 
law* 
XI H. 6. ubi f». As it is faid in our books, this a6l and other ftatntes concerning 
^'** champerty and maintenance doc give a greater paniihment 

againfl them, that offended in maintenance and champerty then 
was at the common law; by this a£t he (hall be punifhed at 
the will of the king, i. by his juilices, fo as champerty is both 
malum inje, by the common law, and malum prohibitum, by this 

aa. 

And for that the kings miniflers or officers within his courts* 

L ^09 ] were in place to doe more mifchiefe therein to the fubvcrting 

of juflice and truth then others, therefore this adl provideth onely 

againfl the kings minift^-rs and officers of his courts. 

Rrglft. z8z. Note it is protrided by tiiis a£l that no minifler of the king fhould 

4E. a. Chanv- maintain to have part, fo thatv hereby it appearcth that it is no 

$^10 c» \zy\ champerty anleffe the date, &c. be made for maintenance; note the 

3! 10 3c afT. p! words of the writ of champerty be affiimpfit manutfuend, or manuce^ 

25. 50 aiT. 3. ///, l^c. But fee after the 29 chapter, iome perfons prohibited to 

32E. 3.Ch*nio. purchiLi'e zta\\ pendente placi to, 

1' '?2*^H*'*26 ^^^ ^" ^'*'' ^'*^'] * ^^ ^^^ tenant in a reall adlion graunt a 
13 h!1. 16^17/ ^^^^^ common, or ouier profit ap,'rendrr out of the l^nd 10 main- 
S E 4. f. 9 H 7. uin.', 8cc. this is champerty, and yet th" rent, common, &c. is not 
iS F.N.B. 172. in dtrmand, but they ase profits out of the land. 
^?ic r"'^^^ (7) Ou auters c/?fes.] Within thefe words are included leafes for 

. .B. 172. k. y^^res; and other goods aad chattels, debt* and duties 
FNB 17 • ^^^ Perco^jenant/aitJ] Tiiat is, by agreement, either by word or 

writing ; for ah»eit in ihe common fcnfe a covenant is taken for an 
agreement by writing, yet cowuentio in his large fenfe is taken (as 
he c iti-*) for an agreement by writing, or by word. 

(9) // jerra puny a la <volunt le roy.\ See before cap. 4, 9, 20. 
, and aereaft?r cn]>. zG, 2(). 

This adl co:K!:'/Ming champerty is the foundation of all the ads 
and book Ciiies that enfued. 

Fidi 
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VUt Vet* Mag. Chart, ii e! I. ftat: di champerty. Artie, 
/uper chart, <ap. II. 33 £• I. Definitio c9irfpiratorum, I B. 2% 
cap. 14. 20 £. 3. cap. A. 1 R. 2. cap. 4. And thus much forth^ 
imderftanding of this firft aft which h ienlarged by divers of the ads 
ahovelaid. 



CAP. XXVL 

tfTfuiiAdv\fitiun^^ntttvtermintf' A^^ **^ "^ flieriff, nor other 

**^ terle roy {\) m tnigne reward the king's officer, take any re- 

pur faire fin office {2) me 5 font pates WaH to do his office, but (ball be paid 

de ceo que it% putAont deltoy^ tt que le of that which they take of the king; 

fra rtndre le double al plaintife^ et and he that fo doth, (hall yield twice 

firrapuxy a la volunt le roy. as much, and (hall be punilhed at the 

king's pleafure. 

Cap. itlnens Vet. Mag. Cha. fo* tl$. Matlb. m. ^9.28. W. i.ca. 3. 15. (t Inft. 308* 23 H. 
(. c ta 1^ H« 6. c. 5.) 



(1) Mimjfer te roy.] Under the/e words, the law beginning with Fleta,Ii.2.c.t8, 




the adminift ration of e)cecQtion of jullice, or the common good of part of ihe inft. 
the fttbjefty or for the kings fervice; that none of the kings officers ^^P« Court of 
or minifters doe lake any reward for any matter touching their JJ^^^pY*' ^^^ ^^^ 
offices, bat of the king. And fome doe hold that the kings he- ^^^ p^'^\/ 
molds are within this ad» for that they are the kings miniilers/and 50 i. 3. nu. xi. 
were long before this flatute. 

(2) I^e preigne re'ward pur /aire /on offictJ] See before cap. 10. W. i.cfp. 10. 
w/usfinem ; and Forteicue faith, ^od n/icecomes jurabit/per /an^a ^°^^- ^' ^^ ^* ^^* 
Dei evaagelia inter articulos alios quod hene , /ideliter, et indijffer enter 
exercehity et/aciet officium /uum^ toto illo anno, neque aliquid recipiet' f 210 J 
cJere^ out eaat/a officii /ui ah aliquo alee, quam a rege \ and note it is not 
(kid, chat he ftSXX take no reward generally, but no reward to doe 
his office. Videdei)ant,Q^^. 10. 

The Iheriffi?, or any other miniftcr of the king cannot prefcribe to 4* E. 3. fol. 5, 
take a reward or fee ibr doing of his office: but the. fee of 20. d. ** W- 7- »/• 
called barre fee time out of minde taken by the iherifFe of every 
prifoner that is acqnited, is not againft this ilatute or any other, 
ibr it is not taken for doing his office. 

This ftatote is made in affirmance of a futtdamentall maxime of Mag. Chart* c 
the common law, whith is non capiant 'vicec^ites, *vel alit minifiri *9- 
regis premium t mdmercedem, njti aliquid pro officio /ua /aciendo, fed \ £ '' ^'; 
tantum de/eodis/uis a domino regejint cofttenti. • 3* • 5* 

It is a certain and true obfervation, that the alteration of any of See the preface 
thofe maximes of the common law is moft dangerous, whereof you to the 4th p»rt 
fhall eifewhere reade fomeinftanccs; whereuntoyou may adde this of my Reports, 
ancient maxime affirmed by our aft of parliament: for whiles Ihe- pa^c^^f th/l . 
riffes, efcheators, coroners, and other minillers of the king, whofe ftitutei, Cap."* 
otSces any way did conceme the adminiftration or execution of Of the high 
jblHce, or the good^f the common weale, could take no fee at all court of pariia- 

ILUsj. R fo^ ment. Verb. 

' See here ca. 42. 
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for doing ^heir bfice, but of the king, thon liad they no cdlour to 
OfzB. any thing of the fabjed» who 'knew, that they ought to uk« 
aiothing of them. 
Vide4E.3.cio. Bat when fome jifb of parliament ohan^^ng the role of the com* 
17 E. 3. cap. 4. jnon law, 'gave to the (aid miniftcrs of the king' fees in fome par- 
* ^H*'/***' **' ticalar cafes to be uken of the fabjcd, whereas before without any 
«1 H. 8 cap/^ taking at all their office was done, now no office at ail was done with- 
a8 Elit.cap.V. out taking: but at this day they can take no more for doing their 
3 H. 7. cap. 12. office, then have^been fince this a£l allo.vcd to them by authority of 
I H, 8. cap. 7. parliament, 

12 H ^ c? T. '^^^^ ftatote doth adde a greater penalty then the common 
8H.67cap*5. ^^^ ^^^ &^'^» ^^^ ^Y ^^^ *^ ^^* plain tiiFc (hall recover his 
13R.2.C.4.&C. double damages, and befides they (hall be puniihed at the will 
See before ca. 4. of the king, that h, by the kings juflices^ before whom the caufe 
S> *«• depends. 



CAP. XXVII. 

Jp^ Tque nul clerke dejt^ice^ defche- A N D that no clerk of aJiy juilicer^ 

^^ tor^oudenquiror [\)^ntdrun ne cfchcator, or enquirer, fhall 

preigne pur Mverer chapiters [z)yfor'' take any thing for delivering chapi- 

pris foUment clerks des jufllces errant s ters, but only clerks of jufiices in 

en lour ejres^ et ceo ii. s. et nient plus their circuits, and that iis. and no 

de chefcun wapentake^ hundred^ou vil/cy more, of every wapentake, hundred9 

qu€ nfpcigne per xli, ou per vi. (3) or town, that anfwercth by twelve, or 

que ceo que aunclentment fuit ufe, by fix, according as it hatli been u(ed 



Et que auterment lefra^ rendra le treble of old time ; and he that do& contrary 
de ceo quel avera prife l^)j et perdra la fhall pay thrice fo much as he hath 
fervicf deJonfeigniaurp$r un an. taken, and (hall lofe the fcrvice of his 

mafter for one year. 

Mirror, €• 4, de« For the better underftanding of this afi, the manner of the 

Art^. dci Ejics, proceeding by the juftices in eyre in ihcir eyre i$ to be known. 

ii6 Brlt-cis!' Firli, they had their authority and power by writs, which writ* 

fo. 9, 10. ' were at their fcffions iirft read, ^ibus aiuHtist quidam major eorum 

Fler. Ii. x. c. 20. et dijcretior publUe coram omnibus propofuit qua fei caufa ad*uentus 

Mirror, cap. 2- eorum» qua Jit utilitas itinerationis^ et qua commoditaSf fi pax ob^ 

t.ur^th part^of J^r<ujgtur, ^c. The charge being given, then were the bay- 

th"lnftitutc«, ^iff^* of the handreds • called, and their names enrolled, and 

cap. Juftices \a every of them fworn that out of every hundred they (hould choofe 

F^rr*. four knights, who forthwith (hould come before the juftices^ 

♦ f ZI-I ] and (hould be fworn, that they (hould choofe twelve knights, or 

free aid lawful] men, if knights could not be found, &c. by whom 

the bufine(re of the kin^ the better, and with greater profit might 

be expedited; who bemg returned and fworn, then (hould be 

read to them the chapters or articles of their charge in writing 

indented, the one part whereof was delivered to them, and,the other 

psrt remained with the juftices: and commandement was given to 

ibem by the juHices, that to every chapter or article they (hould 

». iwtr 
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anfwer in their yerdWt ftytmSfy and 6y it ^tdfe, fuffirientl/, dif- 
tiodly, aiyl openly. 

C0^uU vero qtueillis iiuoiffcim prop9nendfifyflt% qmnjoquevqrienturf B^t0« ubi fi^pra. 
ficundum lioriitaie^JtmparHpi tt Lcorufu, $t guaju^qm (u^intfir, qu4Vf' ff^^'r* ^' ^ * ^^' 
Jpqut minuuniur. ^ Cap. Itin' MagT 

But the ordinary dbaptcirs or articles, as it appearcth by cafitula dn^t. fo. 150.* 
itimrtSt jumountcd to the number of 1 38, or thereabouts. 

(1) Enquirer,] Prefently after tJ\p making of this ftatute, there 
was added to the chapters of the eyre the eifed of this a6l to be 
inquired of, viz. De cUricis jufticiariorum^ i/tbaitorum, njel 
aliorum miniftrorum eapiintibtts dinarhs pro capitulis Miherand. Vr. 
Where enqoirors or inqaifitors are included ander the name of 
mimftri. • 

Before this ftatnte, not onely the clerks of the juflice», but, of 
efcbeators and other minifters and officers, that fallowed the eyre, 
did ufe to write them, who would doe it readily, fufiiciently, and 
with Icffc charge, which was born by the t>yclve of every hundred. 
This fiberty that the fubjeft had, could not be retrained But by 
ad of parliament, and therefore two things are hereby provided, 
1. That no clerks, &c» but onely the clerks of the juftice^ errants 
in their eyres, ihould deliver the chapters. 2. When this aft of 
parliament had drawn it to the hands of the clerks of the juflices in 
eyre, it was neccifary to fet down in certain, what they (honid 
take, and that was bat 2. s. of every hundred^ which' they well de- 
ferved, and the county thereby much eafed. ^ 

(2) Fvr liverer chaftfrt.] Cafiruia SLve denvcd a capife, the hi^h^ Cap.Itjn'mbl 
«fl and priq^ipall part of man, (o when matters are diflributed into ^^^' 
principall articles, they are faid to be digefted into heads, which 
thereupon are called cafitula : what is intended here by chapters, is 

declared before, 

(3) ^ue re/ponde pir 12. ou per 6.] For fome hundreds were fo 
decayed, as they uied to anfwer to the chapters or articles by 6. as 
before time had been anciently ufed. 

Npw how this chapter could be underflfood without reading 
of the ancient authors and old records, let the indifferent reader 

(4) £t que auterment lefra rendr* "le treble 'value de ceo que il ayer 
Prije.] That is to fay, if any clprk, bm t^e clerks of the juftices in 
eyre, did for reward deliver the chapters, or if the clerks of the 
jiiftices in eyre for the delivery of them did take above 2. s. 
they ihould render to them of whom they tooke treble fo much 

' as they received, and beiides lofe the iervice of their mailer for one 
yeare. 



CAP. XXVIII. [212] 

VT que nul clerk leroynedesjujlices A ND that none of the king's 

refceive difirmes prefentment del clerks, nor of any jufticer, from 

ijglife% dont flea ou cpnteke foit en la henceforth (hall receive the prefent- 

£ourt le roy^Jans fpeciall conge le^roy-^ et ment of any church, for the which 

ce$ defendc U toy fur paing de ferdre any plea or debate is in tbc king's 

lefglift R a court) 
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lifgUJi it fin Jetvici. Et pu nul court, without fpedal licence of the 
curki Jfjuftici^ Hi de vic$nt Iz)^ Hi king ; and that the Icing forbiddeth, 
maintiifti partiis (i) en quarilsym upon pain to lofe the church, and his 
hefiigws funut/ont in la aurt le ny^ fervice: and that no clerk of any juf- 
mfraudnifaci {i) fur cemnundroi^ deer, or (heriflF, take part in any 
tuTi itUtjir^ ou dtfiurhir {^). Etji quarrels of matters depending in the 
ult U/aity il firra punie piT la fiaim king's court, nor (hall work any 
procbiinmifit avaniditj ou per pbiis fraud, whereby common right may be 
griivousyji U trefpajfi U nqmirU delayed or difturbed; and if any fa 

do, he (hall be puniihed by the pain 
aforesaid, or more grievoufly, if the 
trefpaft do fo require. 

(Regift. %%%. tStt. Raft. 1x9. 4S7f lcc« at £d* i. c !!• x £4. 3* fiat s. c. 14. 4 Ed. 3. c ii. 
so £d« 3. c. 4* I R. a. €. 4.) 

1. This aA is divided into fbore branchesj &ft» that no clerk of 
the kbgy nor of any jnftice receive any prefentment to any church, 
whereof any plea was depending in the kings court; the niifchiefe 
before this aft was, that depending a fait for a church in the kings 
court, the one party or the other wodld prefent the chaplain ofLthe 
king, or of fome of the judges, the more to countenance the one 

girty, and difconrage the other, and the mifthiefe was the greater 
r that at this time, cum iJifmsjus pr^fetUandt uw hahms prafinia* 
T' * a' E '* ^^'^ adaliquam •ccUJutmt cujw pr^ejentmrn fit admiffus (L inftitutus) 
Qotf.^p': 1 39. '^ ^*' *''^*' tftpairoims per nullum aliud Preve recuperare peterii ui- 
^ * * ' nfocatieuem/uwu iuam per breve dere^Q. 

2. Thefeconcl branch containeth the puniihment, viz. that if he 
doth it without the kings licenfe, he fhall lofe the church, that is, 
that th« chnrch fhall be void as unto him, and that he (hall lofe 
his fervice, that is, that he be not after chaplain to the king during 

Witp^. fa. 58. one yeare. And at thia time divers ecdefiafticall perfons were 
F.N«B*44.£* not oneiv clerks in the chancerv, and other the kings courts, 

but alfo ftewardsof hoofliold to noble men, juftices, and other great 

men. 

3. The third branch is, that no clerk of any juflice or fheriffe 
ihail maintain any party in any querela, or bufinefle depending in 
the kings courts. 

(1) Nemuinteiui purtiesti^c,'] Ne mumueeueas, vfhtftei commtih 
|he word of art manuteuentta, or mauutcuiU, dtfived a mauu et ttmrt : 
muuus doth not onely iignifie powex or help by wofd or counte- 
nance, but mauuj is herein ufcd, for that moft ufually main- 
tenance is done by the hand, either by delivery of money, or other 
reward, or by writing on the bililfe of one of the parties in a 
fttit depending. 

It is in the Regifier thus coupled, muuutenuit et fafitntumitt 
. and fujtentare is properly to underprop any thing that is likely to 
fall. 

Maintenance is an unlawfull ttt>hotding of the demandant or 
platntif<% tenant or defendant in a caofe depending in fuit, by word, 
writing> countenance, or deed. 

This maintenance (as bath been faid) is malum in ft, and againil 
the common law, and that is notably proved by Jhis ad, for hereby 

main cnance 
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maintenance is branded with thb Quality that thereby common 
right is delated, or difturbed, and coniequendy agatnfl the coiQjmoa 
law. # 

And it is to be nnderftood, that manuttnentia efi dmpkx, that is to [ 2^3 ] 
fay, curialisy that is, in courts of yi^zt^ fendtntt pla^to, and of »£• 3-«- «4- 
this the faid defcripiion is given; and ruralh^ that is, to ftir up ^\^'\l^\ 
and maintaine qoerels, that is, complaints, fuits, and parts in the ^ ^^ *|j g**^ 
coQDtry, other then their owne, chough the fame depend not in 
plea, and this is puniihed with great feverity, as by the ads there* 
fore provided appeareth. 

Mamuitfuntia curialis is divided into lawfull, and unlawfull, and Art fuper carC 
into general!, and fpeciall, as (hall be ih»wed in his proper place, cap. zt. 
wau m the ^xpofition of the ad of 28 Ed. i. Art,Jufer corf. 

(2) Nul cUrke de jiifiice n§ dt vi/a^uHt.] Theft were prolubited See cap. 94. 
by this ad, becaufe they were m place, as before hath been iaid, 

to do more mifchiefe, that is^ by. their maintenance to diftiurbe or 
delay common right. 

(3) Ne fraude nt/act,] This fraud is worthy of the punifhment 
iaAided by this ad, for that it tendeth to delay, or difturbs com- 
inon right, that is, the due proceeding of law. ^ 

(4) Pur common droit delayer ou diflurber.'\ Theft words refer ts 
well to maintenance, as to fraud. 

4. The fourth branch is the Dttni(h]||ent« which evidently ^fr 
pe^reth by the ad. 



(CAP. XXIX. 

p UR FIE W eft enfemenU quefi ul J T is provided alfo, that if any fer- 

f ferjeantj counter (i)ouautir {2) jcant, pleader^ or other^ do any 

face ulmaner de difceit (3)1 oH di fol^ manner of deceit or collufion in the 

lufion en la court le roy^ 9u cotffent di king's court, orconfent antoit) inde* 

faire la^ en difceit de la courts pur en- ceit of the court, or to beguile the 

gin* (4} Zf courty ou la part te^ ttdtceo* court, or the partv, and thereof be at- 

foit attaint^ lor 5 puis eit la prifonment tainted, he fhall oe imprifoned for, a 

4un an et unjour^ et nefoit oye en la yeare and a day, and from thencefortl| ' 

court U roy a counter pur nulluy (5}. Ihall not be heard to plead in that 

Et ft ceo foit outer qui counf^ per court for any man; and if he be no 

meftne le maner eit la prifon dun an pleader, he (ball be imprifoned in like 

en dunjdur a tout le meins. Et& li manner by the fpace of a year and a 

tre^as demande greinder patne^ fiti a day at leaft; and if the trefpafi re- 

volunt Uroy (6}. quire greater puni(hment, it Ihall' be 

at the king's pleafure. 

(8 R. s. c. 4. 10 H. 6. c« 4« iSl^ 6* c. 9. Raft. 2. 1 1 Ed. 4. 3. b. Palmer, 288. SaUc 517.} 

Before this ftatute, in the irregular raigne of H. 3. ferjeaunts, 
apprentices, attorneys, clerks of the kings courts, and others did 
pradife and put in ure unlawful! fhifts and devifes fo cunningly 
^ntrived (and fpecially in the cafes of great men) in deceit of 
the kbgs courts, as oftentimes the judges of the liune were by 
foch craJty and finifter fliifb and pradifes invegled and beguiled, 

R 3 ' >vhicJi 
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which was afgaiiift tUe common law, aind therefore this a6b was 

made in aflirmanlce of the common law ; dnely it added a greater 

Mirr.c*. §5. punifhment: for hsarc what the Mirrour faith of the ferjeant at 

des coume«; Jaw, what his office and duty was : Cbifcun ferjeaunt counter eji 

chargeable per ferement que il tie tnaintenerat ne defender'a teri na 

faixime a fin /c lent ^ eins guerpefajon client^ a quel beure que il puii Jon 

tort a percerver^ Auxi que il ne mitter in court faux delaies, ne feaae 

te/moignes ne movera, ne frcfera, ne aux corruptions, deceits, men^ges^ 

irtf aux fauxes lies ne conjentera, mes loisdment mcdutenera k droit de 

[ ^^4 J fin clitnt, que il ne chiet per folUe, negligence, ne default de Itty, ne -de 

refonne que a luy dpfenlroit de pronouncer et per wfterie, leding, dejpt^ 

fir, coup, polie, ten/on, manace, noije, ne *villanie, ne difiurbera Judge, 

party, /hjecunt, ne outer in court per quoy H dijhtrbe droit ou audience^ 

in former times leameo and grav<- apprentices of law caqie not 

to this ilate and degree per ambitum, hot contrariwife when they 

were called thereunto, they afiayed all means to avoid it> taking 

the degree of an apprentice to be the more permanent place: as 

Rot Pari. an. 5. taking One example for many ; in the 5 yeare of H. 5. John Mar- 

^- 5* tifle, William Babington, William Pole, William Wcftbury, John 

Jane, and 1 homas Kolfe, fix grave and famous apprentices, having 

writs delivered unto them to take thellateand degree of feijeaunts 

retournable in Michaelmas terme, when all the meanes which they 

had ufed could not prevail, they at iji^ retume thereof in chancery 

abfolutely refuled the fame; whereupon they were called into the 

parliament then fitting, and there charged 10 take the (late and 

degree upon them, which in the end they did, and divers of them 

afterwards did worthily ferve the king in the principall offices of 

tlie law, as by our books appeareth, 

' 1, part of the (|) Serjeauni counter.] Of his antiquity and filing ad fiatum 

Inftit fca. gf gradum fer'vientis ad legem, I have fpoken in another place. In 

Fkt,r>. 1, c. *i. ancient books he is called, counter, or nctrrator of the count or dc» 

c^if*. dc Norm claration, being grounded upon the originiall writ, the foundation 

M^rr. ubi fup, ^^ ''^*^ '"^^- *^^ ferjeaunt being a generall word, counter is added 

* to il, to redraine it to a ferjeaunt at law. Fide ca. 30. And untiU 

this day, when ferjeaunts proceed, every of them countcth, that 

is, reciieth count in an adion appointed to him by the judges befor^ 

them. 

Mirr. ubi fupra. The Mirrour faith. Counters font ferjeaunts fachants le ley del 

realme, que fervent al commori del people a pronouncer bT defender le4 

aliens en judgement, pur ceux jue mittercni pur loier, ^c. 

(2) Ou outer,"] This ex tendeth to apprentices, attornies, clerks 
of courts, or any other. 

For the better underlbinding of this a6t, it is ncccilkry to fet 
downe the oath of the ierjcaunt at law. 
This bath coniifteth ■ n foure parts. 
The oath of the ^' ^^^^ ^^ ^^^ ^^^'^ *°^ ^^^^Y ^^^^^ ^^^ kings pcoplc, as one of 
Ierjcaunt at law. the ferjeaunts of the law, 

2. That he ihall truly counfeil them, that he (hall be ret^ne^ 
with, after his cunning, 

"3. That he (hall not defer; traft, or delay their caufes willingly, 
for covetJufnelTe of money, or other thing that may tend to lua 
profit. , 

4. That he (hall give due attendance accordingly. 
Th's oath confifleth on fix parts. 

The Oith of the / *• '^^^^ ^^ ^*'^^^ ^^^^ ^"^ ^'""^X ^^*"^'*^ ^^ ^*^S *°^ lUS people, as 

kings ferjeaunt ojic of the kings fcrjcaunts at law^>. 

at law. 7 ' ^. That 



Cap. 2^. Weftm. primer« 

s. That he Aall truly counftll the king ini his mitten when hee 
fhallhecaUed. 

5. And duely and truly minifter the kings matters after the 
coorfe of the law, to his cunning. 

4. He ihall take.no wages or fee of any man for any matters^ 
where the king is party, againd the king. 

5. He ihatl as duly, as hafHiy fpeed fuch matterSxas any man 
ihall have to do againfl the king in the law, as he may lawfully doc, 
without delay, or tarrying the party of his lawfull proces in that 
belongeth to him. 

6. He (hall be attendant to the kings matters when hee ihall be 
called thereto. 

The apprentice at law is not fwome. 

Concerning attorneys, it is provided by the ftatute or4H. 4. 
.cap. 1 8. that they that be good and vertuous, learned* and of good 
lame, fhall be received, and their names put into the roll, and 
fliall be fworne well and truly to ferve in their offices, and fpecially 
that they make no fuit in a forein county. 

Newton, thiefe jafttce of the oourt of common pleas, gave 
judgement of an attourney of that court, that had fqed out a cafias 
without an originally that his name (hould be drawne out of the 
roll of attorneys* and that he (hould never be attorney in this 
court, nor in any oth<*r court of the king, and that he fhould not 
meddle in them in the law ; and to perform all this, he in thofe 
days was fworne on a book. And tiewton faid to him. The king 
hereafcer, when you (hall have better grace, may pardon you by 
his letters patents. Sec and then you may be redored againe. 

( 3 ) Face ul matter de difceit*'\ This mufl be a mif-fefauns, and not 
a non fefauns ; for the word^ be doe, /. fact at aliquam deceptionem 
/eu coUufifmemt ^c* ' And tQ iUuftrate this matter, it is good to put 
fome examples^ 

A Wiit of habere facias fiifinatn did fa}(ly recite a recovery in a 
rcall a^lion (where in truth there was no recovery at all) by colour 
of which writ a man was put out of his freehold ; ^ this was a col- 
kiion in depeit of the court, and the delinquent was by this Hatute 
^warded to prifon, &c. 

^ So it is to fue out a capias without an originall. 

* Alio to bring, a precipe againft a poore man, knowing that he 
hath nothing in the land, of purpofe to get the poiTeifioa of the land 
jigainft the tenant who is in pofTeflion. 

^ To procure an attourney to appeare for a man^ and p]ea4 
without warrant 

If a feijeaunt, or an apprentice of the law in pleading a matter 
of fa£t iffuable for his client, alledge the fame to be done at a 
towne in fuch a county, where in deed he knpweth there is no fuch 
towne, of purpofe to delay juftice, et a ettgitter la courts tl\is ^3 a 
deceit within this ftatute, and fo it hath beene holden. 

^ A. H. in execution in the counter of London, and becaufe 
that prifon is a ilrait prifon, devifed a (hift (in deceit of the court) 
to be removed from thence to the Fleet, and his device was this : 
He made an obligation of xx. 1. to S. and caufed the obligation to 
be put in fuite againft himfelfe in the name of S. and judgement 
in the court of common pleas was given againft him upon his coit- 
feffion, and procured a habeas corpus eum caufa, and thereupon he 
was brought into the court of common pleas, and there one in the 

R 4 n^me 
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name of S. prayed that he might be committed in execation x» 
the Fleet ; and the court being beguiird, and knowing nothing 
of this deceit, and fab; ill and falfe pradife, committed him to th« 
Fleet, where S. never had fuch a debt, nor ever was privte to any 
of the faid proceedings, A. H. and his counfellors, Sec are within 
thisftatute. 
f'k B* I' ^' '^^^^ ^^ ** *^^^ '" affirmance of the common law, for fraud and 

• 9.1. fj|]fhood is agai/ni^ the common law : and therefore if the dienc 
would have the attOMrney to plead a falfe plea, he ought not to dot 
it, for he may plead auo^ nonfum 'ueraciter informatns^ et iJeoHuUwm 
rffponfunjiy ^Cy (vnd tri^t (hall be entred ioio. the roll to fave him 
from dammages in a writ of difccit : and if an attorney ought not 
wittingly to plead a falfe plea, a fortim, a ferjeaunt or an af- 
pien'.ice ought not to doe the fame. 

(4) Fkr enginer (ou eng'ngne r) le court ou la fitrtie.] That ia» 
to beguile the court, or the partie, as by the examples before ex* 
prciVed have appeared^ 

And this ani/iciall deceit is of all other the worft, for hereby 
the maicer is fo tricked, (hadowed, and heightned by colour of 
naiiited art, as thereby the judges themlelvea are abofed and 
beguiled. 
[ 210 J (5) £;/ /{i fr/fiitment dm tf«t ^ «^ fi^t ^* tn la towrt Urty m 

counter pur 4^/«|.] This punifiiment extends as well to the apprea- 
t^9, as to tl^e ferjeaunt. 

(6) Scit a *voknt U rojf.l Thefe word^ ate before expoonded* 
cap. 4. &c 
Tr. iSE.i,in William de Wafthill plaintife againft Matthew of the excho- 

B ♦ Roc 168. ^^^^^ jj^ ^^ adion of 4ieceit, and declared, that where he had der 
^'"' ^ mifed to the faid Matthew certain lands in Wyrlingfcpte in the 

county of Worcefter, and Btakgreve in the county of Warwiclc 
for the termc of twelve yeares, and covenanted by fine to aflnre 
the fame, thip faid Matth^ other lands in the faid fine frandulently 
did infert, to haye and to hold to him in fee, to the dsiherifon of 
the plaintife, SiZy This matter was treated of^ and examined by*, 
all the judges of England,^ and the treafurei and bafons of the ex- 
chequer in thcprefence (faith the record) of Henry de l^apy earle 
of Lincolne, mafler William de bifhop of Ely, and Robert 

of Tipetet, and others: and, to ufe the words of the record, 
Super examinationem ram tppus Matthari qumn recorderum^ iompntum 
^ .eji, quod hac et alia perpetraivit in deceptionem curiae : and thereapon 

judgement is given, ^Wkd cmmtta^ur gaola ibidpiL tkmratur* per. 
unum annum et unum diem fecundum *' ftatiUum^ et finis f ca^etun. 
• W. 1. ca. 19. The quaihing of the fine was by force of thefe words in this fta- 
t N<>** ^ tute, Etji U trejpoi demand gr cinder paine, >;> a 'vlunt U roj^ tha^ 
is, of the kings court, where the plea dependcth« 

Hac eftfinalis concordia/aSa in curia domini regis apud Wejlm* m 

die San^i Michaelis in x*v. dies, anno regni regis Rdnvardi fiiii rr- 

K«t». SiE judges gis Henri fi triccfimo tertio, coram Radnlpbo de fiengbamf fVilUtlm» d9 

in the court of Berefordy Elia de Bekingham, Petro MaUre, ITilUelmo Ho^vard, ^ 

MiSTTt E. i!' ^'^^^^ ^' rrykingbamjuftic\ W aUis dom ni refis fideliius tunc ihi 

' prajhntihus, inter Roger mm de Ganuiger, C5 CeciUam tixorem ejus que- 

rentes, l^ lobannem filium lokannis de Bedlingbam deforc* de dnahms 

me/uagiis, guinquaginta i^ duahus acris tetntt U una aera hqfci^ ^ 

dim id' utf' ffi rar paftune^ 13 medietate unius acra prati, cum pertinent 

Pl|clt* CQnveat% tits in Btsfhjfgham^ unde placitum conventionis Juutmmutum fuit issttt 

§04 



Cq>. 29. Weftm. primer. tl6 

«w or eadim €mia^fitii€it fu^dfraSOut R. recpgti^ prMdiBm immntta 

eum pertiwtuHis tffi jus iffims lit/Muuut. Et pn Mu rec9gmiiofUt fine A render to Cc« 

& cncwrdia^ idm lobamui amctffii fr^didis Rogers ^ Cecilaf /r^. <*'<^> «^ch wu 

£aa tmemtnta am pertmemih^ i5 ilia eis rtddidit in iodem curia. ^^f^JJ^ ** ** 

Hmhaut b? //jr«»i^ jjififirM i2i?f#rfl gi CeciUa, tsf h^edihus iffius O- *^"**"* 

<i£^ 4^ cafiialibiu dommi f$odi iliius per fervitia fu^ ad tenementa 

fertinent imperfehaau. Et pntterea idem Johannes cenceffit pre /e ii 

ifieredthus Juis, qmd ipfi nuetrraHt' eifdem Regere & Cedisit, t^ hetre^ 

dihus ipfius Cecilia^ pr^dida tenementa cum pertinentiis contra omnet 

bemisus imperpetuum. Et pro hoc reeogmtione, redditione^ nvarrant', 

fine ^ cencordta iidem Rogerus k$ Cecilia dederunt pradido lohamni 

w^ginfi itSr' fterlin^rum, 

Tliis fine being removed coram rege\ the hdres of John Bal* Hil« 7E.XC0. 
fingham, n/ix. Ceclie the wife of Roger BurfrhulU and her hnf- famrefcroc 
Vand, and Sibyl and Cecilie daughters and neires of Margerie, 93« HotfoN. 
broaght a writ of deceit, Bcc. for the avoiding of the fine : eiffe-^ 
rentes (faith the record) pnedittum* finem minus rit} ejfe hvestnm in 
dectptionem cnri^ regis^ et m exbaredationem kderidmm pnediS*^ a 
fuod prsediSa tenementa in pr^edid^ fine contenta fimt de manerie de 
Ballinghemi qued eft de antiqno dominico cerenee Angliet* After- [ 21^ J 
wards Roger and Ceciiie his wife upon their default were fe^ 
vered, and Sibill and Ceciiie fued forth, and prayed that the fine Vide 17 £.3. 31. 
for the caufc aforefaid, revocetur et penitus adniMetur^ and the court |<^^ 3* **• 
in this cafe refol/ed thus, Et qu^ 'videtur curiae quod pned. Sibilla g «. 6?i*i. 
et Cecilia fiUa preed. Margeri^ ad brenje fitum prted* rejponder* nen The writ of Db- 
dehentp eo quod pradid^ Johannes fiUus Johannis anteceffor earundem» celt is tor bee 
lie. fi mode 'uixijfet ad pr^d. finem adnuUamd. admitti non debuit: ^ugbc by the 
and yet the record procecdeth for the punifhment of the deceit to '^^n/^^'j^*^ **" 
the court in thcfe words, Siuffitum eft i pnefatit Regere de Gamages, "okiag of tht' 
et Cecilia uxere ejus^ quid refipendeant ad deeeptienem et coUufienem fint, but the 
enrige domini regis prsed* bfc. qui dicunt qued pteedm tenementa in prge* court may pu« - 
diae fine contenta fimt ad, eemmunem legem piacitaUlia^ et Jemper a "**J** *^*'^ 
tempore, que non extat memeria bucu/que, &c, et nem per breve claufitm ^ i^tof^ikl^ 
de redo, lie, eo qued non fiti^t de antique dominico, &c* et de bee pen* p«rty or hit 
Je ^ fiiper patriam^ ^c. Idee *ven* inde juratet coram rege a die P of" heires. 
fA* in quindecim dies ubicunque, Uc» • 17 ^ 3* 3*» 

There is a chapter added amongft the aAs made in W. 2. anno 
13 B. I. the laft chi4)ter faving one in thefe words, cbauncellor, 
treafarenf juftices, ne nnl del ceuncel le rey, ne clerk de la cbausuery^ ne 
del'efcbequer, ne de juftice^ me danter minifter, nenul del be/lie' V royne 
clerk, ^e Up, nept^i receiver ^iifi, me ad^ewfin de efgUfat me t*re ne 
tpiement en fee per deme^ nft per afbate, ne etfeerme, me a cbamperty, ne 
en outer tnaner^ tanque come U cbq^ tfi em p&a devamt teens, eu devant ^ 

ml de nous mimiftres, tte md le>wer emtfiii prife, He* 

It is cenaio that this chapter was iM»t enaAc^in 13 E. I. there- 
fore it is to {]« (eeil when it was inade a law. 

Firft, Fleta coopletl) the ^5 chapter of thit pwliaineAt of W. i* Fleta uU fupnu 
and. the laid chspt^r ini^rted bto^ W. %. together ;'i|firreby it , 

feemeth that it was made at tijia parliament* 

2. It IS enabled in the French tongue, as this ilatote of W. i* 
is, and.all the reft of the ftatutc of W. 2. is in Latine. 

3. It hath the fame phrafe and manner of penning that the 25, 
?S.^25^ chapters of this aft of W i. hath. S^,,, deChanw. 

4. The ftatute of champerty made m the 11 ytare of £• i. anno n e. i. 
{which was t^fore the Itatate of W. 2.) recitet^ tl^e cffeft of tkis Vec.Mag.cha. 

chapter, ^-^o. k. 



llf)F Wgkq|« primer* Cap. 29^ 






. aoid the 2S> chapter of tlia pftriiMnent of W. r. for by tho 
iai^aiAof |] S. 1, ic is recited* Cmik eantimusfik in mfirt^ sfiatHU^ 
fm Htd dt Mtftre court freiffu fdeu m cbampfrty ptr art m per tmgin^ ; 
which i* a fttmmary recitall of the. faid adt infened, a» i» an>re- 
iiud, ^unongft the ftatatet of W. 2. for the chaunceUor, treafarer» 
ja(Hces» &€. are all of the kitigj couru» and it was fiuer to rehearfo 
ijacm generally, then by paiticular names. 
• Aad fustho-,. the faid a£l of 11 £. i. reoiteth thb 29 chapter 
cottcecning cottnters, attoomeyes, and apprentices, and others, as 
^ Fletar doth, rather by way of ojtplanation^ then in the famo 
words. 

J. There is no one aft in W. i. fo general as this rehearfall in 
the 1 1 ^. I. is, for the 2 j chapcer is lau minifier, and this is uul gg^ 
mrmlmntt without limitauon. 

6. Mention is made in the recitall of the faid aft of 1 1 £. i. of 
officers k bouts homes l^ outers de Ujerre, and in no fUtute before 
thait» any mention is made des kmtts immes, that is, of the chaun* 
callor, treafurer, the kings coonfellors. &c. but onely in this 9/^ 
VP^ich is tnierted amongft the flatutes of W. a. 

7. And wheie bv the 2S chapter, proviiion was made againft 
the clerks of the Icing, and of the jnftices, and by the 29 chapter 
againA ferjeants, apprentices, attournies, knd. others, it had been a 
great omifiion and defeft in the makers of thefe laws, to have left 
«ut the great officers and juftices themfelves of the kings courts* 

/ and others recited in this aft infer ted in W. a.-againn whom it 

was more neceflary to provide, then agalnfl the other, becaufe 
they had more power to offend; and the law had not feemed 
equal], if provifion had not been made as wel againft the ma^ 
jorities, as the minorities, the great, as the fmall. > 

£ 218 ] g. The faid aft inferted into W. 2. inflifteth punifhment fa Aa 

^fohmt le f^J the aft of 1 1 £. 1. doth adde hereunto three year* 
smprifonmenr, for dittos per/on^ auget patiam^ 
im/erJ] That is, in fee £inpie. 
Per dom,'] That is, by a gift in tailc. 

Ne per achate.]. That is, by purchafe for mony or other coa^ 
^deration. 
^e Aff. 15. Ne a/artne.'] That is, by leafe for life, or for yearcs. 

30 E. 3.3. jVg ^ champerty,'] This hath beene explained before, chap. 25. 

IE. 4* 13, Ne en autir pumnerJ] Thefe be generall words, and forbid all 

purcHafes/r«<dW# phuifohy the perfons named in this aft; whici\ 
IS worthy of obfervatjon, to make a diverfity between thefe per- 
fons hereia named, and others : fee before cap. 25. and note well 
the books there quoted. 

J 'uoluHt le roy.] This u explained before cap. 4. && 
Vide W. 2. cap. Juxikenj:elkj.fue purchafe conu celuy que le fra.] Note the pq. 
49. Stat. de. 3) nifhment lieth by this aft equally, as well upon the giver as thA 

racy, Vet. Mag; ****^"- 
Oart; fo. 1 1 1. b* 
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A N D fonrfimich arimnfcompkun ^ 
themfdves of officers, cryers ^' 
fee, and the marffaals of julticcs in 
eyre, taking money wrongfully of fudi* 
a3 recover feifin of land, or of theni' 
diac obtain their fuks, and of finet 
levied, and oi jurors, towns, |H-iibficr8^> 
and of otiiers attached upon pleas of' 
the crowns otherwife than' Aef 
ou?ht to dO| ia divers maifiners^ 
aad foraflnuch as diere is a greater 
numter of them dian ftere ought t» 
be, w.iereby the people are fors 
^ieved ; the king consmandeth that 
iuch things be h(y more donfc froai 
henceforth; and if any oficeroflee 
doth it*, his office (half be' taken into 
the king's hand ; and if any of die 
juftices maribals do it, they fball be 
grievoafly poniihed at the king'^ 
pleafure; aad as weU die one as the 
odier ihall pay unto the complainants 
the treble value of that they have re- 
ceived in fuch manner. 

Vide Mirror, c 5. ^ 4. Britton 37. b, (x I Ed 4. 3. b. 4 laft. xoi.) 

(i) Serjants,\ Flcta rendrcth' thcfc words thus, vriya/tfrw ^- Flet^li.i^e. 3«. 
yienfes, they were called *uirgatores a virgis, of white rods, which *** Virgatoribus. 
they carried in their hands before the juftices in eyre and other [^19] 
ju(Hces. 

(2} Cri&rs ife fee,"] It appeareth by Fleta that thefe are com- Fleta obi f upra» 
prehended under the general! name of nfirgaiotes, and therefore 
carried-rods alfo, he rendteth thefe words clatnatorts de fioda^ 

(3) Et Us marjhals des jafiicss "] yuftkiariwhun marejchallu Fleta ubi fuprai 

(4) Et de C90 que il ad pluis nomhre que e^e ne duift.'] Hereby it 
appeareth, that the over great number ot thefe virgers, criers, and 
xnarfhals, was a roeanes of extortion, or grievance of the people ; 
and fo it is in all other cafes of what profeflion or place ibever» 
}/lultitudo imftratorum ptrdidit cariam : befides it taketh away the 
|(Ufflation and credit of the fame. 



pT pwr rw qu€ multzdks gents Ji 
pLignmt desfetjeants ( i ), criours 
it fee (2)j et Us marjbals dcs yjfticer 
(3) ^ ^rey et [dautersjif/ilces] queiUs 
ferment a t9rt deniers de ceux queux 
recoveront feijin del terre^ 9u queux 
g4iignvnt bur quenUs^ et define /rv/V, 
et dies jurors^ villesy prifomrsy et d^s 
fiuters attaches en pUes de ia cormse^ 
auternunt que faire ne duifjenty en 
mu t$ dis manner Sy it de ceo quil ad plus 
grand number de ceux q?te eftre ne-dutft 
(4)9 P^^ 9^^ U^ people ejt malement 
grevi'y U roy defende^ que ceft^ s chojes 
nefoient dijormes faits. Et fi uli^fir^ 
jiont defee leface^ office foit pr'tfe en U 
maine U roy. Etji nuirjhals des juf 
tices le facent^ fotent punis grevemeni a 
la voiunt li roy. Ei a tuts les plain- 
itfes lun et iauter rendre U trtbU de 
^eo quels aver* frife en eel maner. 



CAP. 



ai9 



Weftm. primer. 



Ci^. 3I4 



CAP. XXXI. 



T\E Ciux quiux p0ment outragious 
iobui* ( I ), inconter common ufage 
du nalmi in Ja villi merchandu (a).' 
purviiw ifij qui ft uW Ufaa in la viHi 
U ny mefme^ que /bit baiP a fa farme^ 
U roj pnndra i j^ranchifi (4) dil 
marchi (3) in fa maim. Etfifoit au^^ 
Ur villiy it ciiJUtfait per U Jiigniour 
di mifim la viUi (5)9 U rnj Ufra per 
msfnu U mamr, Bt Jit i^t fait per U 
bailififans U commsmdaunt U Jtig^ 
niour^ il r^ndr^ al phnntifi au tant 
pttr U outragious prifi^ come il avoit 
frifid^luj^filuft import fin tolm: it 
U avira prtfon dil xL jours. Dis ci^ 
tiztnsy it dis burgejfis a qui k roy ou 
finpiTi ad grant muragipur hur villis 
inihftr {b)^(t qui tiil muragi parmnt 
auterment jui lour ift grantij it di ao 
Joient attfitniis: purviiW iftj quo ils 
pardint al grant de touts U timps (6) 
fuifirra a vimfy itfirront on Ugrito^ 
qus m$rc]f U roy. 



nrOUCHING them that take 
outragious toll| contrary to the 
common cuftom of the realm, in 
market-towns; it is provided, that if 
any do fo in the king's town, which is 
let in fee-far m, the king (ball feife into^ 
hisown hand che franchife of the mar* 
keti andifitbeanocher'stown,andthe 
iamebe done by the lord of the towiH 
the king ihall do in If ke manner; and 
if it be dooe by a bailiff, or ai^ mean 
officer, without the commandment ^ 
of his lord, he fliall reftore to the 
plaintiff as much more for the out* 
ragious taking, as he had of him, if he 
bad carried away his toll, and (hall 
have forty days imprifonment. 
Toudiing citizens and bureefles, to 
whom the king or his father hath 
granted murage to enclofe dieir 
towns, which take fuch murage other* 
wife than it was granted unto them, 
and thereof be attainted;' it is pro- 
vided, that they (hall lofe their grant 
for ever, and fliall be grievoufly 
amerced unto the king. 



Mag« Chart* c. 30. W. £• cap. 25. 

In the troublciorrc and irregular raignc of H. 3. outragious tol^ 
were taken and ufurped in cries, boroughs, towns, where faires 
and markets were .kept, to the great oppredion of the kings fub- 
j«^, by reafon whereof very many did refraine froni the com- 
ming to faires and markets, to the hindrance of the common- 
wealth; for it hath ever been the policy and wifdome of this 

Lib. 8. Ibl. a6. realm that faires anfl markets, and fpecialy the markets, be well 

Mag. Chart * furnilhed and frequented. 

libi fup. . ( 1 ) Tolnet.] Toll. For the gencality of the word, fee Jehu Webs 

W. 1. ubi fttp. cafe, lib. 8, Magna Charta, and W. 2. whereof, and of the fevcrall 
[ 220 ] kinds thereof, more ihall be faid in the exposition of the ftatutc 
of W. 2. for that here it is reflraified, as hereafter appeareth. 

Tide ca. 36. for Outragious A That is, either where a reafonable toll is dae,and 

this word. excefTrve toll is taken, or where no toll at all is due, and yet toll is 

unjuilly afurped, for it is an outrage to doe foch a common injury 

Cap. Itin' Vet, and wrong; fometinac it is QSiil^d fiferfiuum, *uel indt^itunh 'vel 

Mag. Chart. injujiunu 



Cap»^3^* Weftox. primen 2 to 

No toll is due either on the ptrt of tlie lord, when he htth a Fl^.U^c.4)« 

fairc or market, and not any toll ; or on the part of the market- * **• '**•• *•• 
man* who ooght to he difcharged of toll, or of the thing fold that 
is not tollable. 

(2) £n la viiU mtrchandii.'] That is> in a oity, borough^ or town Bna. U, a. 56, 

of merchandize, where faires and open markets are kept» for mer- £7' .. 

This IS intended of toll to the fidre or market, whereof we will tffi^m. 
only fpeak in this place. 

ToU to .the faire or market is a reafonable fumme of money doe 
to the owner of the faire or market, apon iale of thin^ tollable 
within the ^r or market, or for ftallage, picage, or the like. 

And this was at the firft invented, that contrads might have 
good teftimony, and be made -openly ; for of old time, privy or 
lecret contrads were forbidden, and the Mirror fiud tmdi, for the Cap. i. § 3. 
aoncient law was, Ntgotiator in tndgofi quid nurcatus fuerif imam Inrer lege* 
nm tefiimoma haSeU ; unm fxfra epfidum, mfi pr4e/eme fnepofit^ '*** ^^^ 
alii/vt Jid* dignis h^minibust quicquam emit§. And another, Ne quis l°?'fj!f*? « 
extra oppidum qnitLtmai \ in thefe laws 9ppidum is taken for fairc or S™*"*^ "Vs* 
market. 

And again the iame king, Si qms UfiatQ rem aliquam mercatus 
fierit, quam alius deincefs qu^ue/uam ejfe eemtenderitt earn ^feudit^r 
fnefiet, atquein fi recipiattjnfe it fonms Jive ingenuus fuerit : die au^ 
tern demiuice aewM mercaturam facito\ id quod fi quis egerit, et ip/a ■ 
JMrr/, et 30. pnetereafiUdis mulSatot, 

Here note by the way two things, ^^^ the antiquity of the kiw 
for changing of property, according to thefe auncient laws, and 
therefore to this day it is called, apertum forum, or afertus mercatus, 
an open market, or market overt; and fecondly, that no merchan- 
dizing fliould be on the Lords day. 

Bemrum (fiue fidefuffloue^ et tefiimomo) tmptie, out permutatio mm Inter leges 
ifio. Edieidredi rs^s. 

Si qms tefiiku ma odMitJf qmcqsmmjkerit mercatus^ idemqm alter later leges Cs- 
utifimm ipfius proprium 'uendicarety emptori nulla fiat ad<vocandi potefias^ a»ti icgic. 
^ferum is domim rem reddito^ ISe. Which I have recited for the 
confirmation of the Mirror, and ibr the hdnoar of venerable 
antiquity. 

Every one, ^at hath a faire or market, ought to have it by 
grannt or prefcription ; if the king grannt to a man a faire or 
market, and graunt no tdl, the patentee (hall have no toll, for toll 
being a matter of private for the benefit of the lord is not inci- 
dent to a faire or market fo graunted without a fpeciall graunt, 
. as it was adjndged in the caTe of Northampton, for foch a fai^ 
or market is accounted a free faire or market; and there it was Mkh. 39 ft 40. 
alfo refolved, that afcer fuch a graunt made the king cannot graunt. £lic-Cor.Rcfe. 
a toll to fuch a free faire or market without quid pro qm, fome 
proportionable benefit to the fubjedt. Lailly, it was there re- 
folved, that if the toll graunted with the faire or market bee out- 
ngious or unreafonable, the graunt of the toll is void, and that 
the fame is a free market or fiiire. 

But if the king graunt ttntoone a faire or market, he fhall have * [ aai 1 
withootany graunt a court oi record, called a court of pipowdres *, Braft.1.5. c.334. 
as incident thereunto, for that is for advancement and expedition >7 B.4.C. ». 
of jaftice, and for the fupporting and maintenance of the faire » J'S-***' 



2X1 *Weffan« primer. Cap, 31* 

7.H. tfrsS, 19.. oroiatket; end i{6 aote « diveifity betw^n die private and the 
.ij H. 7. 19.^. poblique, 

13!' m.*"' ' • No mA for 4My thW tolUUe^br^ogiit to the hit w maiket 

• 9 H. 6, V0.45. tP he fold^ (hall he paid to the owner of the faire or market before 

lit. toiif ^^ the fale thereor, lunldle it be by c^ftone time cot ef miad nfed^ 

which caHom&BoiK ean eh|Uienge that claime the faire or market 

by graunt within the time of jneraory» viz, fince the nigne ^ 

kiDf^R.!. which .is a ponit MrortKy of observation for the fup- 

predion of many outragious and unjuft tolls incroached upon the 

fobjeft m be paniflied witlun the purview of this ftatute. So oote» 

it is better to have .a faire by prefcription, then by graant. 

aft 3PAM.C.7. Alio if the land or owner ef the faire or market doe take toU-of 

3« Eiir. ca. ii. the feller 4>f horfes, Ac. he is to be puniihed within this ftatute, for 

9 H. 6. 45, he oqght to uke it of the buyer onely. Fide tic 3 Ph. & Mar. 

•& 3 1 S4iz. And'fo M kommumjun no toll (hail be paid for things 

bfought«) the faire or 4Darket« .unlefie they be fold, and then toil to 

be taken, of the buyer } but in ancient faires and ^narkets toll nay' 

be paid ior the ilandinr in the £uce lOr market, though nothiaf^ 

l)eibW. 

Bna.li.2.f.57. If xhe king or any of his progenitors have granted to any to-be 

3 ^-3- *^ 445- difcharged- of this toll either ^ooeraUv or fpecially, this grant is 

m. 16 E^^t. "V^ to difcharge-him of all toils to the kings owne faires or msK«' 

grant 53, 39 *E. kets, and of the tolls, which together witn any faire or market 

3. 13. b. 4z E. have been granted, after -fuch grant of difcharge, but cannot dif- 

3. 24. 43 £. 3. charge tolls formerly due to fnbjeds, either by graunt or pre- 

J^,^^'';.*^* fcription. 

aij, * ^ '^ Hereof Bra^on (aid. In tmm libiriaii eonc$ffay fefr. erit ffioritas 

Brad. fo. 56. a. fT^firimia. And againe, EJ/i inim poUrit liAertas, ut fi quis /^w 

Jb 57, b, - 4uatur ad dandum px fermuati ficut thtoUnium it conjuitudinis^ ex //- 

bertate defendi poterit ad non -dandum,. item fi ex Jemfituie teneatut 

quis. ad nm cftpiemd^mi^ex lihirtate cMeeJfacaper^.fojffit confuetudines et 

tbeolonia, 

7Hr4»4« Tenants in- ancient demefne, for diings^comming of thofs lands 

JH. 6. aj. fiiall pay-no toll, becaufe at the beginning by their tenure they 

Re ift "*• ^* applyed themfelves to the manurance and hu(bandry of the kings 

^^* * demeans, and therelbie for. thofe lands fo holden, aad all that came 

or renewed thereupon, they had the faid priviledge.: bot i/ fuch 

a tenant be 'a common merchant for buying and (elling of wares or 

merchandlfess that rife not upon the manurance or hQ(bandry pf 

thofe iai^ds, he (hall not have the.priviled^c for them, becaule they 

are out of the reafon of the priviledge of ancient demefne, and the 

. tenant in ancient demefne ought rather to be a hufbandman then 

« a merchant by his tenure, and fo are the books to be intended* 

And herewith agreeth an ancient record, the e(Fe^ whereof is, 

Hll. 14 E. f • ^od hii qui ciamant ejje immunes de thiGlonio fr^ftando^ ut tenentes 

coraregeror.41. ijg oMtiquo- domimco, W per cbartas reptM, non dibent* diftringi pro 

t/evon* aliquo tbeoUmio pro mercbanditds ad ufiu fuos prcprios emptis ; imo pro 

mercbaudisus qu* emerint *uel 'vendider-iut ut mercatorei, debmt Jhl*vere 

. pro eis, . 

Rot. Part. til. tS King H. 3-. did grant to the abbot of L* and his fucceflbrs, S^uod 

E. 1. fo» 1, inc. ipfi it bomitus fui fint quieti ab omni tbeolonio in omni foro et in omni^ 

ftnOi^EdJ^fc . bus nundsfiis.^c. And there it is refolved, that the abbot fhoi^ 

Balivos ie* ' ^*^^ ^" priviledge by force of this generall graunt in this mail* 

SoucbamptoA. ner, S^uod ipfi et bomines Juifint_ quioti, a prsftationi tbeokmi in a^«e- 

ditionibas 
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Jftimdhs ft ifftptiimihus frofms neciffariis^ itt in wSm, v^fWfir, Hfimr M^**^ a E. a. 
iAm, tt 1^ ad ofHs ff^pHmn ipjws Matis et bominum fwrum, coram regtfpf# 

• Tkt liiag (Iwll not pay toH lor any of his goods, and if any Bri'mmiiJSiwf^ 
be tak«n, it is ptmtfbable within this ftatnte. ace*. 

(^) MarebeJ] This word doth here include ts well a faire as i • 3^ H.^st- 
naricet ; forforum, from whence faire is derived, figaifieth both ; 
and a mart is a V^^t faire holden every yeare, derived k mtni^ 
becaofe merehandifes and wares are thidier abundantly brouj^t^ 
ftnd mtrcMus is derived a mtrcando, 

(4) FreHiirakfranchiffJ\ That is, fliall feife the franchxferf [ %%% ] 
the faire or market untill it be redeemed by the owner : but thi^ 

is intended upon an office to be found, for in flatntes incidents ard 
ever fopplyed by intendment. 

(5) ^gni^f'dt me/m la viile,} That is, the owner of the faire 
or market. 

Fleta coI1e£bth the effeft of this former part of the aft in thefc J^l**-**- *• «• 4 J* 
words, Inbikitrntn tfi ne quis in vilUs regis merchamfiis, fitse dlmjffk *•'""*• "••«• 
Jtmt tt €0mmiffie ad flodi fimtOMt indehita et inju/ia capiat theclonia ; 
quodjs quisfecerit^ e^tui$c eoip/o capiet rex Ubirtatem mercati in manum 
Jiuan \ eodem modo fdcit rrx, lictt ia aherius wUa pramijfa fieri coh-^ ' 

tigerit, fi Uvous hoc feeerit fine •voluntdte domini fiii, reddet iantum 
pterefUi, quantum tepijjet hali'vm db eo^fi toinetum afportaffet% et nibiU 
mmnm£ babeat frifimam 40. dierum. 

Here I periwade my felfe fome wonld defire to know, what il 
dae for toll to the faire or market : to which I anfwer, that I can 
teU what was due of old, and what was ordained in times paft by 
ancient kings to be paid : for the Mirrour faith, ^ef aires etmarr Mirrtr,^ 1. § |» 
ietsjefifiht per lieus, et que acbators de bUe, et beafts donaffent toll a 
lu bmtlifes desjetpuours de ntarkeis, ou de/aires^ ceftafiavdivimaile dlt . 
dixe jiux de bienSy et de meynes, meyneSi et de pluis, pluis Majferaiit, 
ijpnt que md tol paffaft ua dealer de an maner de mercbandize, et cefi 
telle /uit tro<vep^r tefimoi^ner let centrals f car cbefiun priwe central q ^^^ ^j^j 
fiut defendue. But at this day there is not^ one certaine toll to the fup. 3 B. s-aC 
market taken, but if that which ir talteti^ be nc^t reafonable, it is 445* 13 H. 4* 
punilhable by this ftatute, and what fhall be deemed in law to be *7-^ Rot. pat 
reafonable, fhall be judged, all circumftances confidered,. t^y jhjC .j^.^J^iiXl^ 
judges of the law, if it comfr judicially before them ^ jUtTpat, s R, 1. 

(6) Mwraie pur Uur villes inclo/er,^ Muragium, a mitroj as our x. part. m. 35. 
%Si doth explaine it, to wall in, or incfefe with wall a towne, under Salop, m. 38. 
which word is here included a city and burghe. Yarmouth. 

Murage is a reafonable toll to be taken of every eart, w^i^e, t ^If'^'i'^'tt' 
korfc laden comming to that towne, for the incldfing of that towne ^^Jbl Aip.'^ou 
with walls of defence, for the fafegara of the people in time <»f pat. if. a.m. 17* 
war, infarredion, tumults, or uprores, and is due either by grant or de. tnnli&unt'^tM 
by prefcHption. . S^^^ pontem 

But if a wall be made, which is not defenfible, nor for fafegajxl Y^^'^^^^^l 
of the people, then ought not this toll to be p4id, for the end of "parti R^r-osol 
the graunt or prefcription is not performed. F.N.B.fte7. 

• He that hath burghbote granted to him, is dlfcharged of ^ Rot. pat. 10 
murage granted afterwards : and although murage be hcr.e par- E. 3.111. 32. 
ticularly named, yet are grauats of like nature within the purview ^*J p'h i**^ 
itf this fbtate : as, . j. pin. m. 1,* 

• Pontage* Gjinftorjh. * 

* Paviage. F.W.B.oay* 

(0.) Fardeaf , £. 3. „. ^o. 
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(6) ParJiMt cilgraumi di tmii nmfs.] Here the whole fnmcbiic 
IS forfeited, and fo note a diverfity betweene fnmdra lafrmnbifi, 
&fr. and pardmi cd graunU the one implying a feifare, ai hath b^n 
'ftstlTp. s4« faid, and the other a forfeiture for ever, ^ for it is a mifufer, or 
39 ^- ^' J^* abufer : * and thereof BraAon fvth, Hujufi^di auum Uhertates^ 
»H. Vt 111 ^'* ^^'* f*^ tnuu/mmtur^ tt qua/i f^fidaawr^ ^c. dome amifirii. 

« Bria' l.»!f 56. /*^ «^V^, w/ ffM VSi«- 

Lib. 3. fo. 1 17. It is to be obfervedy that cw/uetudimt hath fererall fignifications 
Flet. li. I. c. 90. Inlaw: for romecime it fignifieth cuflome, which doth include 
Ca,ltaa.Bbifttp. ^\ manner of tolls: and therefore Bradon faith, Dinovit comfiutm* 

dimhus li^aiii Jinn in ttrra, frvi in aqua, quis eas kv»viu ^t uhi : 

fo called, becaufe they colour things fo ulcen under pretext of 

prefcription or cuflome, where there is none at all : and therefore 
r 223 1 *^^ they are called nov4g conAietudinet^ becaufe they were new tolk 

or exa^ions, under the vifard of antiquity, 
yisi. IL »•«•4^ Fleu rendreth this laft pare of this chapter in thefe words : Item 

qui muragium ad viUam claudindrnm greeviui ctptrimt, quam conctffiim 
/utrit fir, cartam rigitf ferdant ixtitnc gratiamjiui tomcijfimus, tt gra^ 

ifiUr amircientur* 

And prefently after the making of this ad, the effedl thereof for 

jnfiices.m eire to enquire of it, was inferred in the chapters or ar* 
Cspk 1^0. ttU tides of the eire in thefe words : Item d$ bits out eeptrunt ft^irfitut 
^^ mtl ind*bita uUeta in eiwtaiibks, burets, *vei alibi eontra eommunene 

ufum regni: ifim de cvvibus it hurginfibui qui demwragiofir dominum 

tigem iis eoncejfot plus ctpirunt quamfacin dibirent, Jieundam anctf* 
Jiomm domim regis feUtam* 
]firr.c.5.$4» 'JThe Mirrour faith, touching murage, thus: Li fmni qne voei 

qui ceux que mijufint muragis Us fir dint m/uit mijtiir davir ifin, ear 
• ley 'OQit qui ebe/cun ftrdra fin Jrancbife que m/u/ira: fo as this fta- 

tute was made in that point for two pnrpofes, z/ix. to affirme the 

common law, and to idde a fturthei pumihment, v/«. to be griev* 

oufly amercied. 



CAP. XXXII. 

jr\ E ceux fueux parmnt vtiatli (i)j QF fucb as take vi£lual or other 

^^^^ ou nul riitis al oeps ie roy a ere- things to the king's ufc upon 

anci^ ou a garrifon du chajleily ou ayU, credence, or to the garrifon of a 

lersj it quant iis ont refceive le paye^^ caftle, or otherwiie> and when they 

ment al excbiquer^ ou en garder^e^ ou have received their payment in the 

ayllorfjditiignontUpaymenidiscrean^ exchequer. or in the wardrobe, or 

cersy a grand dammage de eux^ it en otherwhere, they with-hold it from the 

ifclandir du roy : purvitw e/iy de ceux creditors, to their great damage, and 

queux ont terres on tenementSj que flander of the king; it is provided^ 

matntinantfoitceoleve de lour terres ou for fuch'as have lands or tenements, 

delourcbateuxjetpaiesascreancersyove that incontinent it (hall be levied of 

Jis dammages queux iis aver ont ewcy their lands, or of their goods, and paid 

9t foient rentes pur U trefpas^ et fits unto the creditors, with the damages 

luient terres ne tenements^ Joient en le they have fuftaincd, and fliall make 

prifon a la volunt ie roy, De aux fine for the trefpafs ^ and if they have 

que. n» 
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quepernont {2) part des deUle roy (3), no lands nor goods, they (hall 1)6 im- 

gu outers kuers pernent des creanfors prifoncd at the king's will. And of 

U roy^ pur f aire ie payment des mejmes fuch as take part of the king's debts, 

celUs dets: purview e/iy quits rendent or other rewards of the king's creditors 

ie douhlij it foient punies grevement a for to make payment of the lame 

la volunt Ie roy, Et de ceux queux debts; it is provided, that they fliall 

parnont cbtvals (4), ou charettes a pay the doubly thereof, and be gricv- 

faire Ie cartage Ie roy^ plus^ que mejiier oufly puniflicd at the king's pleafure* 

ferroit^ et parnont louers pur [relejfer^ And of fuch as take horfe or carts for 

fes cbivalsj ou les charettes. Purview the king's carriage more than needy 

e/ij queji ul de la court Ie face^ ilferra and take rewards to let fuch horfe or 

grevement chaftice per les marefchalsy carts go; it is provided, that if any 

etji ceo foit fait bors de la courts [per of the court fo do, he fliall be griev- 

un del court"] ou per auter que de la oufly punifhed by the marflials ; and 

courts et il ^entlfoit attaint^ ilrendra if it be done out of the court, or by 

Ie trebUj etjerra en Ie prifon U roy per one that is not of the court, and be 

icL jours. thereof attainted, he (ball pay treble 

damages, and fhall remain :in the 
king's prifon' forty days. 

(«S Ed. I. c a. 21 R. ft. c. 5. 28 H. 6. c. 2.) 

(1) De ceux queux pament wtaile,'] Concerning this point of 
parveiance, we fhall refer the reader to Magna Chart, cap. 21. 

and (hall fay no more concerning that matter for three caufes : [ ^^4 J 

I. For the text of this law b evident. 2. For that there hav* 

beene many excellent flatutes made concerning purveyours, and 

purveyance, in all to the number of 48, which are fully and plainly 

panned, one of them beinK a good expoiition and inlargement of 

another. 3. I find no book cafe, nor any report for the cxpofition 

cither of this or of any of the faid flatutes, which (to fay the truth) 

had more need of execution then expoiition : and therefore either ^ 

the purveyours have been fo honeft and juft dealing men, as they 

feldome or never offended ; or elfe they have had either fo good 

friends, or fo good hap, as iheir ofFencca have beene covered, or 

not imputed to them. ' 

(2) De ceux queux pament part des dets k royJ\ The mifchiefca 
before this flatutc were, firfl, that in the raigne of king H. 3. the 
kings officers, that had charge of his treafure and revenue, or their 
agents would> in refpe£l of his troubles and expences, pretend to 
thofe, to whom the king was indebted, that the kings coffers were 
empty, and thereupon paying part to the kings creditors, com- 
pounded for their whole debts, and took their acquitances for the 
whole, and converted the refidue to their owhe ufe. 

The fecond was, that /ometime they would craftily pay the 
whole, and take a great reward therefote, which was difhonourable 
to the king, damage to the creditors^ and corrupt dealing in thofe 
^officers, or their agents. 

This a£l is generall ag^nfl all thofe that take part of the kings 
debts, or other reward of the kings creditors, for payment of the 
fame debts. This law doth provide, that he that fo doth, fhall 
fender double to the party grieved, ^d fhall ^ punifhed griev* 
§9SLy Atthe kings will. 
/tZ«T^ $ Thy 
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This 2L€t is in afRrmance of the common law ; onely it addeth a 

greater punifliment. 

Rot. Pari. Richard Lions merchant of London, and farmor of the king* 

50 E. 3. nu. 17. cuftomes and fubfidies was adjudged in parliament for buying 

debts of divers men» due by the king, for fmall values, and for 

taking of bribes, to pay to the kings creditors their due debts, 

to be imprifoned at the kin^s will, and all his lands, tenements* 

and ^oods to be feifed to the kings ufe, which proveth it an offence 

or mifdemeanour againft the common law, for the judgement was 

not given according to this z€t. 

Rot, PtTl. John Lprd NevUl, while he was one of the kings privy councel, 

50 E. 3. nu. 34, bought <Uvers debts due by the king, namely, of the lady of Ra- 

venSiolme, and Simon Love merchant, far under the value : the 

lord Nevill being herewith charged in parliament, confeifed that 

he received of the faid lady 95 1. which (he gave him of her own 

good will for the obtaining of her debt: for this (amongft others) 

ht had judgement of imprifonment at the kihgs will, and that his 

offices, lands and goods /hould be feifed into the kings hands, and to 

make reflitution to the executors of the lady (who then was de- 

ceafed) of the faid 95 1. 

See for thefe (3) Detis k roy,'\ See for the expoiition of thefc words before* 

words before, ^g, ,^, 

Cw. kin. P*P' ^^'"^"8 doth render this claufe thus: Et Jimiliter de bits qui 

Vet! Mag* Char. P^tem ceperunt debitorum domini regh, ffti alia muntra, ut d4 rejtdum 
155. ereditmibusfatisfacerent, 

Mirr. c. i.§5. To Conclude this point, the Mirrour faith. In perjurie *vers !e ^ 
Cap. 5* §4. roy picbent ceux minijtersy queux rien de pmerent des dets le roy, Jeloaq; 

€to qui enjcyne lour fnit a /aire, ou renduTit part pur fatisfadion del 

fatter^ et ne rendant au roy le remnants 

(4) Et de ceux queuxparnent cb'fualsf 5:c.] This article concerns 

purveyances, and purveyors ; and therefore for the caufes before 

jrehearfed, no more (hall be faid hereof in this place. 
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jp UR FIE W ejl^ que nul vlcount J T is provided that no fherlfl 
nefuffer' barretors ( i ), ne main^ fufFer any barretors or main 



iffeihalf 

• any barretors or maintainers 

iainoms des parols en counties {2)^ ne of quarrels in their (hires, neither 

Jenejchallcs des graundes feignxours^ ne ftevtrards of great lords, nor othef 

des outers (que ne fiit attorney fonfiig- (unlcfs he be attorney for his lord) to 

ftiour) a [la'] fuitfairej ne render les make fuit, nor to give judgements in 

judjements des countiesy ne pronouneer the counties, nor to pronounce the 

if s judgements [ou affcnter de faire les judgements, if he be not fpecially 

jujlicements j^'i^'\filne foit efiecialment required and prayed of all the fuitorsy 

prie et requtfe de touts Us fuitors^ et Us and attornies of the fuitors, whiclv 

attomies desfm^orsy queux Jerront a Ut fhall be at the court,'and if any do, the 

journe (4). Etft ul U face^ le roy fe king (hall punilh grievoufly both the 

prendra grifooujfrwnt al vUount^ et a flierifFand him that fo doth-r 
Juy^ 

^SCo.34) 

ffhttn 
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Where by the ftatut© of Merton it is prondcd, that every free 
fuitor of the county, &c. migfit freely make his attouirney to doc 
thefe fuits for him. 

Now by colour hereof two inifchiefes did arife.* 

1. That barretors and maintainers of qucrels were by the Ihc- 
nffc toun<»Mnced to be attorneys to make fuit, and amongil the 
faitors to give judgements in the counties, and fometime pronounce 
judgement in the name of the i'uitors, 

2. That Rewards of gicat lords, and of others, who had no let- 
ters of attourney, accordtag to the faid (latute pf Merton would 
doe the like : This a6t doth remedy both thcfe mifchiefes, as by the 
letter hereof appear^th. 

(i) BarntonJX For the word and the fenfe thereof, fcfe lib. 8. 
foL 36. in the cafe of barret ry. 

(2) Bh counties.'] That is, in the county court, for -there the 
ftiitors be judges. 

(3) Jujficementsii That is, all things belonging to jufUce* 

(4) ^ AsyMrsr.j That is, at the court. 
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Merton, ca. I o» 
S«e there the 
expofitioa 
thereof. 



LL S. fo, 36. In 
the cafe of bar* 
retry. See the 
firft part of tlic 
Inft. 701* tt&p 
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pVR ceo que plufors font fivent 
troves in eounte ( i ) controvours 
(2) des novelles^ dont difcord (3), cu 
^nner de di/cord {^) ad eflrefovent 
enter le roy etfon people^ on [afcuns dt"} 
tes hauies homes de fon rotahne: ^*- 
fendu eft pur le damage ^ue ad ejire 
(5), tt que uncre ent furra avenier^ 
^ue dejormes nulle ne jolt cy harlc de 
dire^ ne de counter nutles faux novelleSy 
bu ccntrovor (6), dont dij'csrdy ou man- 
ner de difcord * , ou efclaundcr puitfurdre 
kntre le roy etfon prople^ ou les hautes 
homes d^ fon roialme (7}. Et qui ie 
fra foii pris^i et detenus in pr'ifon jef^ues 
a tant que il eit trove en court celuy 
dont la parol ferr a move (8); 2 R. 2* 
cap. 5. 
* [ 226 ] 

. (x Leon. 187. Dyer 1^5. li Rep. 133. i Roll 444. 3 Balftr. 225. 2 R. z. ftat. u c. 5. 12 R; 
$»c. XI. z&2Ph. &M. c. 3. I £1. C.6.) 

The offences, t/«. falfe reports and news punifhable by this 
^w are forbidden by the law of God : • * :" 

Thoa (halt not have to do with any falfe report, neither Ejtodui 23. fp 
.(halt thou put thy hand to the wicked to be an unrigh* 
teous witneife. 
f br they which gladl/ hearc falfe reports and n«wes, will b« 
|Hb as ready to publifb win« 



pORASMUCH as there have been 
oftentimes found in the country 
devifors of tales, whereby difcord, or 
occaiiot) of difcord, hath many tincd 
arifen between the king and hi^ peo- 
ple, or :/reat men of this n'.jl.r,, for 
the damage that hath and rr^LV the.\.of 
enfue, it is commanded, v. 'at front 
he^ic^torth none be fo hardy to tell or 
pu'^li h any falfe news orta.. ■>> vvhere- 
by difcord, or occalioa of difcoid or 
.' a luwf :r.n' grow between the kiijg 
and his pc. .pic, or trie irrcac r en df 
the realm; ijid iie that dotn fc, -hall 
be taken and kept in prii'cn, uni:i he 
hath brought him into the cv/i.Tt, 
which was the firft author of the 
tale* 
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Bp. Jiide. w-S. Againft thofe that defpife rulcrs> and fpeak cvill of thofe that 

EzifiAi^ia. aS ^ ^" authority, and againft thofe that fpeake cvill of thofe things 

* 'which they know not : judicihus non detrahiSt it principi populi mm 

maUdkts: thou (halt not raile o£ the judges^ nor fpeak eviU of the 

ruler of the people. 

Before this ftatute, in the raigne of king H: |. two kinde of pcr- 
fons were authors of great difcord and fcandall in two feverall de« 
grees; fir^ men that did raife and imagine, out of their own 
heads, falfe bruits and rumours, and others that reported and 
fpread the fame, whereby difcord and fcandall was oftentimes fi> 
kindled, fometime between the king and his commons, and other 
times between the king and his nobles, the great men of the realm» 
as thev wrought privy difcontentment, that produced publioue 
difcord and fcandall, whereof our ad fpeaketh; which fcandall 
and difcord appeared in many parliaments between the king and 
his commons, and between the king and his lords of parliament, 
and efpecially in thofe two parliaments, the one in 21 H. 3. when 
Mana Charta was confirmed, and the other in 42 H. 3. holden at 
Oxford, which in ftory is called infimum parliament ton ; and this 
difcord and fcandall did oftentimes in the raigne of that king 
break out into fearful! and bloody warres and re&llions according 
to that old obfervation, Jmprobi rumores diffipati funt rebellionis pro^ 
' dromif which fully appear in our hiftories warranted by good re- 
cord, and is implied in this a£l in thefe words 'y '' Forafrouch as 
*' there hath been oftentimes found devifors and reporters of ni- 
^' mors, &c. whereby difcord hath many times arifen between the 
^' king (meaning H. 3.) and his people, or the great men of the 
** ream)/' And amongft all thofe rebellions in thofe dayes, thofe 
at Lewes in SuiTex and Evefham in Worcefterfhire were mofb 
fearful], bloody, and dangerous, for at Lewes, the king himfeU* 
jmanfully fighting, con/oj/o ex utroque latere equo capitur cum Richards 
PolydorViiaiU regg Almanorum.fratre fm^ it Edovarde principe filio^ lie. And at 
lilio Dpm?*** Bvcfliam, Simon Mountfoid earle of Leicefter (our Englifli Ca- 
1x64, i265# aS ^ine) inftruit aciem imp^dimeMtis ex acu remotis, ac infronte acid 
M 49 H. 3* ' fonit Henricum regent, quern ficum captinjum ducebat^ at que fuis armit 
induitt ut Ji fortuna ad*ver/a Jit, dum ille imperatoris per/onam gerens 
ab bofit petit vr, ipfe interim fuga faluti confidere pojjst ; injiruuntur con^ 
tra it hopes et animis et *viribus fuperiores : cofjimitiiiur uirinque pugna, 
qua aliquandiu anctpi ftetit, Henricus inter primos hoflium iStus'non 
pugnatt/ed regem Henricum ckanando indicate quod el faluti fuit, fafr* 
^uoduhi Simon anienadvertit, fuos cohort ans in medics boftes prorumpit, 
-^ui a multitudime cirtumventns prseliando occiditur cum Henrico fil to. 

Kin^ £. I. finding by dangerous experience the wofall efiPefis 
cf fuch falfe rumors ajnd reports, as is abovefaid, and knowing 
that the ftate of cverv king ftood more aflured by the hearty and 
inward love of the fubje^l towards their foveraigne, then by the 
dread and feare of fevere and rigorous laws, did therefore make 
this law for redrcife both for the devifuig aiid fpreading of fuci 
falfe rumors and bruits in all mild and temperate manner, both fbi; 
ithe ftyle and the puni(hment, rather leavine the fame to tlie cenfure 
of the common law (which all men willingly obey) then by infii^. 
X ^^7 J ing f ny new devifed pnniihment, which moderation of our king, 
leaving the punifhment co fine and imprifonment, was the greater:, 
/or that (he aundcnt law of England before the conjueft was 
' ^uc^ 
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fltach more fevere, and rigorotts, as by a few examples fliall. 
appeare. 

^mfal/i rumoris in *vulgusfiarfi authwrftdjUi deprihenditur^ kviori Int*lcg«Alttt«jI 
tiiqua pmna non mulSator, *vtrum lingua $i pr4ecidif9r, 91' is earn inte- ?8^*».**' *'• 
^a capitis fia ajtimatime data redemerit. ^"' *** ^ 

Si qms alium rumor ibus dijjipatis improha voce lacfrarit, quam ch Inter l«get Ed« 
r«»» aut corpori ejus damiui inferatura^ aut di /ortunis tTitmimialur ali^ f^^ ^^^ ^ 
fuid^ tarn fi alter auditiones tanquam falfas refelUre et coarguer$ oimttdfttifc 
poteritt aut is linguam data capitis 4eftimatime redimito, aut ti lingua . 

fneciditor. 

{i) En cdunte,] That is, in the countr|r or realme. 

(2) Contro*uors.1 That is, devifors or inventors of their owne 
head. 

(3) Di/cord.] Di/cordia. Thzt is, dij/eftfio cordium, diStntion o{ 
hearts; this grew (as hath been faid) to fuch an height in the 
raign of H. 3. as that of the philofophicali poet nught well be 
applied to it : (which before is remembred.) 

« 
Impius bac tarn adta uovalia miles bahebit? VitpU 

Barbarus has fegetesf en quo di/cwdia civet 
Perduxit mifer^sl ■ ■ ' ■ 

Difcordes, quafi du9 habetttes cordsh 

(4) Ou maner de di/cordJ] That is, Imtens od/ttrnp privy hatred or 
difcomentment, which is occafion of diicord, and whereby men 
become malecontents. 

(5) De/endu eft pur U dasmage qui ad efire."] This damage or 
danger you have partly heard before* 

(6) De dire, de counter, ou controv&r,] Two manner of perfons 
are hereby prohibited, the iirft, thofe that tell, fpread or report 
hl& and feigned bruits and rumours nnder thefe words. Dire' ou 
counter % and lecondly, fuch as devife or invent of their own head 
the fame under this word controvor : now the perfons being de* 
fcribed, this ftatnte doth iet down generally what thofe bruits and 
nmottrs ihould be. 

(7) Fatix novels, dont di/cord, ou manef de di/cord ou dijlatindef 
foitfirder enter le roy, ttf /on people ou Us bouts bomes de/on realmeJ^ 
Of thefe falfe newes, that is, falfe bruiu or rumours, there be hw^ 
kindes within this a^. 

I. Firft, if they be againfl the kine, whereby difcort] or fcan« 
dall mav ari£b betweene the king and his cpipmons, fignified hera 
hypeo^. 

z. Againll the commons, whereby di^n} or i^ndall may b^ 
moved between them and the king. 

J. Thirdly, againft the king, whereby diftord or fcandall may 
gfow between the kine and the peeres, or lords and nobles of the 
realme, iignified here by let bauts bomes de/on realme. 

4. Fourthly, againil the peeres, or lords, an4 nobles of the 
re^me, whereby difcord or (lander may happen betweene them 
and the king. 

5. Laftly, whereby difcord or fcandall may arifp between the 
king, his lords, and commons. % 

^med nmratores ruinorum qui cedere pojknt ad timorem, et tremo^ Tr. i^F.ittRot, 
rmp9puii, et in dedecus reps et regni, capianiur^ e$ in carcire dtti- »5' Coram regf, 

S3 By 
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fiy this record it appcareth of what quality the rumorf 
muft be. 

By commiinons of oyer and terminer power is given to enquire, 
De iUicitis 'verburum fropalat'tombus\ and to piiniili the fame. 
Bxitton, fo. 33. Britton fpeaketh of both thcfe kii.ds of offender. s 'viz. th^ 
dcTifor, and the reporter, in thefc words, De ccux que trtrjont^ ef 
countent tnenfiynts>^del roy, i^c, 
f Icta, II. *. c, 1. And Flcta faith. Sunt etiam qua Jam atroce: injuria y qua: prifonam 
'Voluntariam inducuntfjicut de inven tori bus malorum rumor um, unde fax 
poffst exterminari. 
% R. ft.ct. 6. The flatute of 5 R. 2. punilhcd feditious rumors in aji high de- 

j E. 6, c. 12. grcc, but that is repealed by 1 E. 6. & 1 Mar. 
i7Rf^%.8. ^' ^'^^ refolvcd by all the jufticcs, that horrible and flanderous 

13 H.*4- ca. 7. words fpoken of queen Mary, were within this ftatutc and puniih- 
5 Mar.Dier 155. able hereby, and not by the ttatutes of 3 R. ;:. cap. 5. nor 12 R. 2. 
Oldnolies caie. cap. 11. for the king or quecne is an exempt pcrfon, and not in- 
cluded within thcfe words [Les bauts, ou graund botrus, ou 
nobles y l£c,\ 

Some fay that Rumorcs dicuntur a ruendo^ quia inducunt ruinam j 
Cicero pro Clu- and true, it is that another faith, Ut mare, quodfua nhtura tranquil^ 
«ntio. Itim efly n)entorum ^i agitatur\ Re populus fua fponte placatus^ hominun^ 

/ediiio/orum locibus, ut 'violentij/^mis tempejiattbusy attoliitur, 

Dicr fo. But it is to be UnderHood, that albeit this flatute, and the faid 

J3 H. 7. Keyl- aft of 2 R. 2. be generall in the negative ; yet doe they not cxlcn4 

?N^' V . '° ^^ manner of falfe newcs, or horrible and falfe feandati an4 

i^'S't*'* ^^^'' ^^' ^^^ ^^^y extend onely to extrajudicial! flandert, &c. 

And therefore if any man bring an appeale of murder, robbery, or 

other felony againft any of the peeres or nobles of the realme, &c* 

and charge them with murder, robbery, or felony, albeit the charge 

be falfe, yet fnall they have no aftion de fcandalis magnat*, Vicither 

at the common law, nor upon either of thcfe ftatutes for the bringl 

ing of his aftion, nor for aiHi mine the fame to his councell, at- 

tourney, or curfiter for the framing of his writ, or for fpeaking 

the fame in evidence to a jury, or for ufing of thofe words for thq ' 

ncceflary commenpement or profecuiion of his aftion judicially ; 

^ and fo it is in an nftion of forger of falfe deeds, or any other aftiori 

f g • •*'• ^* whatfoever ; for it is a maxime in law, i^e borne ne ferra puny pkr 

E. \, ao. tir. f^^ ^" brief cs en court le roy^foit il a droit ou a tort ; and the rcafon 

/aux judgment thereof is, tiiat men fliould nvjt be deterred to uke their remedy 

10. 43 Aff. 40. by due corfrle of law; and therefore the ftatutes never intended to 

^\l ^ '^8^* prohibit the fuing out of the kings writs, and the proceeding 

^Q. ^^*^ thereupon : and fo it is, if in the (lar-chambcr a peere of the 

i , i-ealme be charged with forgery, perjury, or the like; but if in the 

bill the plaintife chargeth him with felony, or any other offence 

pot examinable in that court, that flander is within theie ftatutes, 

for that the plaintife purfueth not his charge in any judiciall courfe, 

feeinv the court hath no jurifdidion of the fame, and to hath it beeiK 

adjudged. 

(8) Soit prife W dettnus in prifm jefque a taunt que il eit trove e^ 
court celuy dont le parol f:rra move.] It hath appeared before, that 
by the body of the aft not onely the tellers and reporters of fuch 
i^Ife news, but the devifors and inventors thereof are prohibited ; 
^ut no puniftiment is inflifted by this adl upon the devifor or in-t 
yen tor. .'or he h left to the common law to be puniftied by fine and 
impriionment according to the quality and quantity of the ofl*ence; 
^ 2 . whiclt 
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which is aggravated in refpedl that it is prohibited by thb aft of 
parliament. 

And the law is grounded upon the law of God in this point, Nm Deuter. ca« 17, 
maUdUes princifi populL 

^ Nay, in the kings cafe the fecret cogitation of the heart is pro- 
hibited. In cogitatione tua regi ne d$trabm : and the fcandals of great Eccltfiaftei, 
men are iikewife forbidden, Et in fecrtto cubiculi tui ne malidixeris ^ *®* 
di'oitif quia aves cceli portahunt 'vocem ituun, it qui babet pennas an* 
tmmciabit fenUntiam ; that is. Almighty God will provide means, [ 2^9 J 
that fuch detradlion and maledidiion (hall come to light, and be 
diicovered. 

Oncly this law inflideth imprifbnment upon the reporter, 
untill he hath found out, and brought into court the author of thofe ^ 
^'e news. 

7 £. I. the king fent commiifions to all the counties of England, Rot; Pat. 7£. r» 
to enquire De /par/or thus rumor unit If^c, 25 -£. i. Declaratio regis m-is* Ro'-P*t. 
miJJ^a ad omnes com* JngUa, de rege purgand* de certis rumoribus iniquij ^ Z" i' p*" *' 
confra ipfum ortts, \5c. ^[ ^ RotXuf. 

JCcx mattda*vit maiori et <vicecom^ London* quod faSa tnquifitione de Vafc. anno 10 £« 
/par/oribus rumor um et fedic* in ci*vitate ipfos capent, et in prijona de S*™* J^^- 
Newgate deiineret, ^c. ^^m^' p"*"^* 

Fide lib. Intrat. Coke, fo. 302, 303. in &lfc iroprifonment. ptT.^ i%i\ 
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J\E Sbautes hotnesy et de lour bailifes Q\ F great men and their bailiffs, and 
(i)yetdesauters{2)(forfprifles other (the king's officers only 



minivers /e royj as queuxfpeciafl autbc' excepted unto whom efpecial autho*- 

ritie e/i done de ceo f aire (3)^ que a le rity is given) which at the complaint of 

pleint des afcunSy ou per lour authori- fome, or by their own authority, attach 

tie demefne attachent auters ove lour other paffing through their jurifdic- 

biens trejpajfantes per lour poier a re^ tion with their goods, compelling 

fponder aevant eux des contraHsj cove^ ' them to anfwer afore them upon con-p 

nanisy ou de trefpas faits hors de lour trails, covenants, and trefpafles, done 

poier J et lour juri/di^ion (4), la ou ils out of their jpower and their jurifdic- 

ne teignont riens de eux (5), »# deins le tion, where indeed they hold nothing 

franch if e [b) ou lour poier ejfy en pre" of them, nor within the franchife, 

judice du roy^ et de fa corone^ et a where their power is, in prejudice of 

damage du people: purview ejl^ que the king and his crown, atid to' the 

nul dcformes ne le face. Et ft afcun le damage of the people ; it is provided, 

face^i il rendra a celuy^ que per eel en^ that none from henceforth fo do; 

chef on ferra attache^ fon damage au and if any do, he {hall pay to hiTJ, 

double^ et ferra en le grieve mercy le that by this occafion ihall be attached 

r^« his damages double, and (hall be 

grievoufly amerced to the king. 

(LutWt zoa6. F«N«B. 45i t\ 

Si Tha 
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The mifchiefe before this ftatute was, that gr^tt men and others 
that had particular jarifdiflion and power to hold plea of con- 
tradsy covenants, and trefpaiTes made or done within a certaine 
preoindt, as within a manour, citie, or borough» would attache 
others by their goods to anfwcr in their courts of contrails, cove- 
nants, and trcfpaffes made or done out of their power or franchifea 
pretending the fame to be traniitorie, and fuppofe the fame to be 
done within their power and franchife, which was to the prejudice 
of the king and his crown in loiing his fines in a£Uons of debts and 
trefpafl'cs w rf armis, and amerciaments, and other profits upon a 
falfe fuppofill, not like to the eenerall junfdidion, and power of 
the kings julUces of the court of common pleas, through the whole 
realme ; for wherefoever the contra^, covenant, trelpas, &c. were 
made, the matter being tranfitory, the plaintife may alicdge it ii^ 
what countie he will, and the king can lofe nothing ; and fo it is 
in the kings bench and exchequer againll priviledged perfons ift 
xho{p generall courts : and the (latute faith further, and to the da- 
mag<* of the party being attached and fued, as he is pafling and 
travailing within that particular prccindl, upon a fall'e fuppofall, 
where in truth he ought not. For this mifchiefe this suOi provideth 
remedy, as by the fame fhall appeare. 

Mag. Chart, c. (i) De lour bailjfes,'] Here bailifes are taken for the judges of 

*P - the court, as manifellly appeareth hej>eby. 

L *3® J ' . (*) ^f d^^ auterj.] That is, others that have particular jurif- 
didions and powers, as manifeftly appeareth by the exception 
hereafter. 

Plcf 1 2**c ^^L ^3 ^ Forfpr'tfe les minifters h roy, as que^ e/peciall autboritie eft done 

Ca^ltincrit^** ^ ceo /aire.] Here is to be obferved, 

I. That all thefe words belong to the exception, as by the Re- 
giiler appeareth, 

^. That mini/In' regis are intended here the kings jufl^ces in bis 
generall courts of juftice, and fo taken in this kings time, as it hath 
been touched before. 

(4) Des coniraSsj covenants, et trefpas faits bors de lour foier et 
lour juri/di^io7tJ\ That is, out of the prccinft of the manour, or 
fuch like particular jurifdiftion, &c. where by prefcription or grant 
they have power and jurifdiAion to hold plea of contracts, cove- 
nants, and debts made or done within ^he manour, or fuch other 
particular jurifdidion. 

(5) La 9u ils ne uignont riens di euxJ] This ad beginneth, Des 
dr^a. 1. ». f. 14. bauts bonus: and fi radlon faith. Stmt qui baroueSf et alii libertatem 
Lt' *' fo ' ^8* ^^^'"^'^^ /cilicet, fie et /ac, isfc. et ifti pojjimt indicate, t^c, for fie is 
J-i;s?fo°328. b. * P<>wer or jurifdidion to have a free court, to hold plea of con- 

trafts, covenants, and trefpafl'es of his men and tenants; therefore 

materially were thefe words sjd^led ; that if a great man or others 

havingyJr, fhould hold plea by force of that liberty of any that is 

tiot his tenant, it is coram ncn judice, and punilhable within this 

Miff. c. 1. § 3. ftatute. It is diverfly written, n/iz. fie, foca^ fick, fieke, fike^fitckne, 

J^'23.^' J • *^- indifiknes, and it is derived frbm the old Saxon word fiAen, fieben, 

' J' ?*' or fiicben, i* to enquire or find out, that is, to enquire and find out 

the truth of the matter in plea before him, and to determine it 

accordingly, which is as much to fay, a» ad inqmrend*, audiimP, a 

terminand\ 

Flct.Il. I.e. 41/ And Flcta therewith agrceth, and faith, Sokefigmficat liiertateii^ 

atriii 
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€mri€t tenenfiftjnt quam fikam affellamus : and curia implyeth ad au^ 
diindum et terminandum. 

The Mirrour faith, that En amps U roy Alfred^ perdront ks fitters Mirr. c. 5. \ u 
de Doticafier lour jurifdidion oufier lauter paine, pur ceo que Us tien* 
dnttu plea defendu per les ufages del realme aux judges ordinaries futers 
a tenery which 1 rather vouch together with the derivation of the 
word^, for the great antiquity of the law in this point. 

(6) Ne deins la franchi/e.'] That is, nor within any fuch like 
particular power or jurifdi&on> either by the graunt of the king^ 
or prefcription. 

For the reliefe of the fubjedl upoB this da tote, two originall JLe^. 9^ 
writs are framed : the one in nature of a prohibition before the 
fait began, cotnxnandin|^ that the party fhaU not be arrefte4 cpn« 
jtrary to the forme of this ftatute. 

The other, after the fuit begun, the party to recover the penalty 
of this ad, viic, double dammages, and a command to deliver the 
goods attached or diib-ained ; both which writs appeave in the Re- 
gifter: but the party may waive the benefit 'of this ftatute, and 
therefore if he plead to the adion any barre^ &c. he hath concluded 
himfelfe, and ih^ll not have any aftion upon this ftatute, therefore 
he muil plead the fpeciall matter, and by that meanes take benefit 
of this a£l. 

Fleta rendreth this ad in this manner: /)# magiimtitus et eoritm Fleta»Ii.a«c4a« 
hafifvis et aliis (exceptis mnifiris regisy qmhus ad bic autboritas data 
eft) qid^ad querimowiasn aliquorum, *vel authoritate propria attacbiant 
alios per honafua^ qui per eastdem potefiatem et juri/diSHomm 'veniusu 
ad rejpondendum coram eis de contraaibuSf conve/etionibus, et tranfgref 18 E. 2. tiC. 
Jien^ extra eorusn potefiatem et juri/didionem, ubi mbil tenent de eis, nee Teftameiit. f. im 
fmtt de libertate eorum aut juriJdiSione: ftatutum eft^ quod Jt quis de [ 231 J 
buju/modi cowuidus fuer^^ rtddat querettti damma in duple, etc etiam 
grofviter asaercietur. 

And it is to be obferved tl^at at the making of this ftatate* if a ^B.3. ioE.3.7. 
man had brought an adion of debt, account, detinue, or covenant i»£*3«^'^479* 
npon any contrad by originall writ in the coonty of Norff. he '*B*^*a^?i}[ 
might have declared of the contrad in Surf, or any other county |f^ /e £.4:10! 
then where the orieinall was brought ; for the rule wa9> that i!r- »iE.4.U.7.f.3. 
bitum et contraSus^ &c, fusxt mdliusloci, and every duty is a duty in Bulwert cafe, 
every county : but in cafe of account this divernty is' to be obfery* 
edy that in account againft a receiver the law was then as ii afore* 
faid, but if a man brought an adion of account againft one at 
bayly in one county, he could not charge him as bayliSe of a man^ 
nor in another county, for that b localL 

But after this ad it is provided by the ftatute of 6 R. t, cap. z, ^ R. ^ cap. 1. 
that in pleas qf debt, or account, or fuch like, as detinue, or con- 13 R- »• bre. ' 
trad, it fluU npt ^ declared that the contrad was made in any 4^ 
other county, then is contained in the originall writ. 

But at the common law one that hath a particnlar Jurifdidion 3 H. 6. 30. 
to hold plea of debt, contrad, detinue, covenant, or trelpafle with- 
in ^s mannor, or the like» could not hold plea pf a debt, contrad, 
account, detinue, covenant, or trefpafle alledged to b(C made out of 
the mannor, &c. becaufe albeit it was tranfitory, yet was it (being 
fo alledged) not within hit jpower or jurifdidion which he had by 
j^refcription or by graunt j ror all pleaa helden th^re mult be infra 
dnri/di^iotfem cnrisf. 

Af 
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As if a lord hath probata of tcftaments made within thcprccinft 
of his mannor, he cannot prove a teftament made out of the precindl 
of his mannor. 

And iikewife of the court pipowders of contrafts, &c. made out 
of the faire or market. Etjic de cateris. 



17 £. 4. c. 2* 
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pr O R as much as before this time^ 
reafonable ayde to make ones 
fonne knight, or marrie his daughter 
was never put in certain, nor how 
much (hould be taken, nor at what 
time, whereby fomc ieavied unreafon- 
able aid, and more often then feemed 
neceflary, whereby the people were 
fore grieved : it is provided, that from 
henceforth of an whole knights fee 
thisre be taken but xx. s. And of 
XX. pound land holden inToca^e xx. s. 
and of more, more, and of lefle, leffe ; 
after the rate. And that none ihall 
levie fuch ayde to make his fonnc 
knight, until! his fonne be fifteene 
yeares of age, nor to marrie his 
daughter, untill (he be of the age of 
k\tn yeares. And of that there (hall 
be made mention in the kings writ, 
formed on the fame, when any will 
demand it* And if it happen, that 
the father, aftep hee hath levied fuch 
ayde of his tenants, die before he hath 
married bis daughter, the executofs of 
the father fhall be bound to the 
fdaughter, for fo much as the father 
received for the aide. And if the 
father's goods be not fufficient, his 
heir fhall be charged therewith unto 
the daughter. (RaJleWs Tranfla-^ 
tion.) 

Flett, lib. 2. c. 40. lib. 3. eap. 14. Brit. fb. 57. Sc 70. Cuftamicr de Norm. cap. 35. fol. 5}, 54* 
.(11 Rep. 27, iS, 29. X Roll 157.165. Kegift. 87. F.N.B. S2.B. 122.G. 25 Ed. 3* flat. 5. ciu 
Repealed by 12 Car. 2. c 24.) 

By the common law to every tenure by knights fervice« and fo» 
cage» there were three aides of moneys called in law aumlidt inci* 
dent and implied^ without fpeciall refervation or mention, that is to 
iay, rclicfc when the hcire was of full age, ^iz fur faire Jiu cbh/H" 



D UR ceo que avant ceux heures ne 
■^ fuit unques reafonable aid* a faire 
leit[ne fitz chivaler (l)j ne a leignefile 
marier (2) mife en certciny ne quant 
eeo deverafit ejflre prife^ ne quel heure^ 
perquoy Us uns leiterent outragious aide 
(3), tt plus toll que nefembleit mejiiery 
dount la people fe fentit greve : pur^ 
vieiv efly que dcjormes defee de chivaUr 
eniier folement fohnt dones 20. J. (4) et 
dt 20. /. de terrt tenus per focage 20. j. 
(5) ^/ depluis^pluisj etde meinSjmeinSy 
folonque lafferanU Et que nul ne 
puiffe lever tielaide a faire fon fits chi^ 
vaTer^ tanque que fon fits foit deloge de 
XV. ans (6), «^ a fa file marier tanque 
que el foit del age dej.ans(y). Etde 
ceoferra fait mention en le brief e le roy 
Jourm* fur ceo quant home le voile dt-^ 
mander. Et ft aveigne que le pier^ 
quant il avera tiel aide leve de les te- 
nants^ morufi avant quil eitfa file ma^ 
rie (8), //J executors le pier foienttenus 
a lei file (9)? ^« tant come le pier avera 
refceu pur ceft aide. Et *fi les biens le 
pier ne fuffifenty fon heire foit de ceo 
tenusa la file (lO). 

• [ 23a ] 
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fiir, and 2iAe pur fik tnari6r\ now the firfl aidei *vt%. reliefe by 5 E. 3. fo* 11, 

reafon of a tenure by knights fervicc, was certain, becaufe he was 4© E- 3- »«• 47* 

to pay it, if he were of the age of ai years at the death of his an- Mag. Char, c a. 

peftor, as hath been faid before, without regard of any circumllance ; 

and likewife the reliefe of an heirein focage being of the age of 14 '^i<l- Inft* fcA* 

at the death of his aunceftor was ever certain, 'ui%, to double his ^^^' 

rent. But the aids pur faire Jits cbi'valier, and purfiU marier were 

incertain at the common law, for that the lords many times would 

pretend their eldeft fon, and eldeft daughter to be hopefull and 

forward, and therefore would exa^ too great an aid, and before 

due time, whereas by the law they ought to have reafonable 

aids, and in reafonable time, which in a fuit therefore fhould . . 

be determined by the juHices of that court before whom the 

fuit depended. Now the tenants found themfelves grieved in three 

things : 

1. That the faid aids were outragious and exceflive, Et exceffus Lib. 11. fb. 44. 
in re qualibet jure reprobatur communi, fo as thefe outragious, and R- Godfreys 
exceffive aides were againfl law, whereof elfewhere you may reade ^■^** ^" **^"* 
at large. 

2. The lords exa£led thofe fines at what time they pleafed before 
reafonable age apt for the paiment of thofe aides. 

3. That he could not avoid the fame but by fuit in law with his 
Iprd, wherein he found by experience thofe old verfes true: 

Cum pare luBari dubfum^ cum procerejlujtum. 
Cum puero pana, cum muliere pudor. 

And our ad faith, Dont U people fe fentift greve. 

Thefe three mifchiefes are redreffed by this adt, and certainty the 
jnother of quiet and concord eflablifhed therein. 

But where it is faid that thefe aids are incidents, it is to be un- 
derftood that they are inddents feparable, either by fpcciall words 
at the creation of the tenure, or by difcharge or releafe by fpeciail 
words, or fpeciail rehearfall afterwards. 

But if the lord at the creation of the tenure had refcrved fealty^ 
and 4 marks per annumi pro omnibus /er<vitUs, exaSiionibus et demandis 
quibufcunquei or if the lord after the feigniory created had re- 
leafed to the tenant, omnia fer'vitiaj exa^iones et demanda qu^e^ 
cunque (except* Jidelitate et reddit* iiij, mercarum per annum;) yet 
fhould the tenant pay reliefe, aid pur faire Jits chi<ualier^ zndf/e 
marier, which is neceflary to be knowne for 'the underftanding of 
auncient deeds. 

(i) A faire leignefits cbivalier.] Lord, grandfather, father, 
and two fons, the father dieth, the lord fhall not hav.^ aide for his 
cldefl grandchild, for he is not his eldeft fon, much lefTe fhall he 
|iave aide for his elder brother, or his eldeft ^oufin and heirc : but 
if a man hath ilTue two fbns, and the eldeft die in the fathers life with- 
out iffue, he fhall have aide for the fecond fon, for he is now eldeft, 
and the ftatute faith eldeft fon, and not firft-born ; yet the writ 
grounded upon this flatuce is adprimogenitumfiliumfuum maritandum, 
but he is primogenitus then living. But if the lord had received aide 
for his eldeft fon, he fhall not have aid again for the fecond, for 
untcitm auxilium, one aid is onely due to one and the fame 
lord, to make his eldeft fon a knight: Non tenet ur quis de uno 
tenement tidem domino plura dart attxilia ad Jilium fuum militem 
jfacand,* ^ 
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Mirror, ca. i. If the lord hath iflbe two fonaes, the eldeft fon hath iflUe a 

1 3* daughter and dieth, the lord (hall not have aide to make his fecond 

T^V.B.%ir^ fon a knight, for the fecond Ton is not his heir apparent (and i© 
this cafe he ought to be his heire apparent) for at this time the 
fiate of all lands was fee-iimple, and the lands of the lord (hould 
defcend to the daughter, and therefore the law would not have the 
dignity of chivalry to be apparelled with poverty, and in refpeft 
thereof the fon to be knighted was to be heire apparent. 
And this agreeth with the letter and meaning of this ad, a 
f aire fon eigne fits chivalier, who by common intendment is heire 
apparent. 

If the eldeft fon be made a knight before the age of fifteen, the 
lord can have no aide, becaufe the words be 2ifaire Uignefits cbi*va^ 
lien and none was ever due to the lord. 

If the lord hath iffue baflard eigne, and mulier puifne, he 
fhall not have aide to make the baftard a knight, for he is not ia 
judgement of law accounted his fon, but he ihall have it for the 
muher puifne. 
▼i<c cap. 10. It was holden in auncient time, that the lord could not demaund 

z\iit pur f aire fits cbi'valier^ unlefle he himfclfc were a knight, nefilius 
anteceaeret patri : but knights in auncient time grew fo fcarce, as 
efquires that were of abilitv to be knights, not onely in this cafe, 
but in many other, fuppliea the place of^knights ; fiifficiens honor efi 
< bomini, qui Mgnus honor e eft. 

Hereby it appeareth that by the policy of the law, the eldeft fon 
of a knight was not only trained up in his tender years in learn- 
ing and knowledge or liberal arts to adorn the minde, but 
when he came to convenient yeares, did for the defence of the 
real me learne and exercife the deeds of armes and chivalry, that 
he might be ^ble to ferve his country |>o(h in time of peace, and of 
warre. 
See 35 H. 6, 40. i^z) Ne a leigne file marier.] By this the policy of the law ap* 
peareth, that the eldeft daughter might be timely preferred in 
mariage, for thereby come ftrength and good alliance to the fa- 
mily, and both thefe are given> by law without any fpeciall 
F.N.B. fol. 82. refervation : and the ohfervation of the auncients was, that 
«• d. marry the eldeft daughter well, and all the reft will bee prefer- 

red the better; and to chat end aide was graunted for the eldefl 
daughter. 
Pafch. 17 E. I. (3) Outragious aide,] Tenzxit per a^aile ftiall be contributory to 
in Banc . Rot. the aide for the mariac:e of the kin gs daughter. See for this word 
3S. Northampt. before cap. 31. 

Mag:Chart.c.2. (4) De fee de chi'valier eniier folement foient doni 20./.] 

Here it is to be obferved (as it hath been noted) that reliefe is the 

fourth part of a knights fee being then 90. 1. is 5. 1. and aide/vr 

f aire fits chi'ualier, or pur file marier, is lliC twentieth part of a 

knights fee, viz, ^o. s. limited by this a£i. 

tee more hereof (5) Et de zoJ. de terre tenus per focage.] Thisfummeisfetdowne 

u ^!^n°ihc^' ^^^^^^ ^^^ value of a knights fee was then ao. 1. (which then was 

fuiu^i^, %, fi^fficient to maintaine the dignity of knighthood) and fo the ftatute 

de milicibus. maketh them equall in value; the kine was not bound by this fta« 

tute, but he mignt take fuch reliefe, and at fuch time as was due by 

the common law. 

95 £.3. CIO, But the ftatute of 25 £. 3. doth ^iTefte the aidej at £adi ^ 

. rate. as this ftatute doth, and that adl doth Wei] expound tht^ 

ft^tute^ 
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ftamte, diat none fliall pay thefe aides bat the tenants of the Rot. Pariiam. 

land holding the fame immediately in demcfne without any a9E.j. nu. i6, 
mefne. 

For mefne lords onght to pay no aide implied in thefe words of 6 H. 3- Avowry 

oor aa, Ihfa de chia/aliir, et di 20. /. terre^ and if the tenant pira-. .^*\ ^.4 

vtuU by knights fervice goeth with his lord, &c. he difchargeth all ^^ ^i,^ Avow^ 

the mefne lords. Note thefe words, Deffe di cbivaliery doth ex- 267. 10 H. 6. 

dude grand fcrjcanty , for he that • holdcth by that tenure (hall pay Aunc* dcmcfiw 

no aide to the lord either to make his fon a knight, or to marry "J^°' ^"• 

his daughter; for by this aft it ajjpeareth, that none (hall pay any 'i^r l"'V V' 
aide but tenants by knights fervice, or tenant in focagc, and no L ♦34- J 
other tenure. 

(6) Taxqui U fits fait dil agi de i$ asts.) Note no man ihall be jE.s. Aocde 
comnelled to take knighthoai upon him untill he be 21 yeares old, militibut. 
and nave fufficient land (or maintenance of that degree, yet at the 

age of iftecn yeares he may begin to learn fome things that belong 

to chivalry, but it is good for the lord to make what fpeed he can 

after that age to recover the aide either by the writ Di auxilio ad 

fiUtm* fiittm ndUtim faciin£ t or by diftreife: for if the fon die, the 

lord lofeth the aide, for that by his death the finall caufe ceafeth, and 

fb likewife if the&ther dieth, the aide is loft, for that the duty and Jura naturaTti^ 

remedy is onely given to the &ther, who in refpcd of nature hath {"ft- f«^- "4* 

the wardlhip of his cldcft fon, and as a naturall father is to provide caivL caft^ 

for his advancement; and fo as a &ther by the law of nature is , £, ^, f^. j^, 

bound to provide a competent manage for his daughter, which are 33 H. 6. 57. 

therefore perfonall to the father: and fo note thediverfity be- 

tweene reliefe, which is abfolutely due to the lord in refped of the 

feigniory meerly, and thefe aids, which are not abfolutely due to 

the lord, but for the performance of a duty of nature. 

(7) Tanqui tl (s. la file) fiit de 7 4wr/.] In aunclent time 
raitlemen of good hou^s, for knitting themfelves in greater 
bonds of amity and alliance, maried their children very young, 
which the law dothfeeme to favour, for .that itgiveth her dower, if 
ihe be of the age of nine yeares at the death of her huiband, whereof 
I have knowne fome to have profpered well, but more that have 
proved unfortunate. 

(8) Et morufta'vanf que ila'voit/a file marii.'] Here our afl give th F.N.B.8*.i. 
onely remedy to the daughter, and maketh no mention of the fon in et 83. a. 
that cafe, and yet the fon ihall have the fame refnedy againfl 

the executors, that the daughter ihall have, being in aquali 
jmre. 

Tenant for life, or tenant in dower ihall not have aide pur file Hil. 9 £. %, fo. 
inarier^ on pur f aire fits cbin/alier, but the verie lord, to whom by pof- 6»» ^3' *« '*»*>f® 
libility they might inherit, and whom the lord by nature is bound "^^gj^^j-^" ^**" 
topreferre; but tenant for life, &c. (hall have efcuage, ward, ma- ^^"" *^*** 
ria^e, and reliefe/ 

If the father receive the aide, and after the fon is knighted, or 3 E. 3. Debt 156. 
the daughter maried in the life of the father, neither fon nor 
daughter (hall have remedy for the aide, for the end of the 
law js performed But by the whole context of this a£i it appear- 
eth,that fmall portions preferred in mariage the daughters of good 
families, when vertue and good blood was mote efieemed then great 
portions. 

(0) LiSixeaaorsfoH pUrfont ttnus alfileJ] Note, the father him- 
ielf hath time to make his eldeft fon a knight after )us age of 1 5, 

and 
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and to marry his daughter after her age of 7 ycares at any time 
during his Ufc, and therefore though the father receive the aide^; 
yet have they no remedy againft him, but to depend upon his pater- 
nal! care, and their remedy is againft thec^tecutors, or adminiftrators 
of the father, if they be not preferred in his life time, as it appeareth 
by this ad. 

(10) Etji Us bitns h pier ne fyffifentyfon heire tie ceofoit tenus a le 

jf&.) And here it is to be obferved, that if the perfonall eftate 

tof the lord be fafficieiit to pay the aide, the heire (who is to main- 

tainc the flate and countenance of his father) is hot to bee charged 

' . - therewith* 

[ 235 ] In an adlion of debt brought by the cldeft daughter againft the 

^S,3.Debtz57. heire for an C. s. which the father received of his tenants for rea- 
fonable aide to mary her, and that ibe was not maried in his life 
time, &c« and in her declaration made no mention that the 
cxecQtors had no affets, and yet the count was ruled to be good, 
for that is the ordinary couiit in an adion of debt, whith the ftatute 
givetfa, and if the executors have aiTets; the heire ihall plead it in 
barre. 

Although the ftatute be, that his heire ftiall be bound to the 
Jaoghter, it is underftood« that he ftiall be bound, if He hath aftets 
in Ke-iimple by dcfcent from his father. 

The daughter fhall not recover part againft the execfltors, ,and 
the refidue againft the heire, but either all againft the e^^ecutors, of 
ftU againft the heire, as thefe words doe prove. 

f .N.B. ubi fa4 The eldeft fon muft have his remedy onely againft the executors; 

P"' for he hiinfelfe is heire. 

"Mjrr. c. I. § 3. And thefe aides appearc by the Mirror to be Very auncient, or- 
dained by king Alfred, and other auncient kings, for he faith. Eh 
que tfcuagty relief e et aides ^J* fijUent fer les tenants a lour feignimrs de 
lour heritage reliever ^ les heires les feigniours fair c chi^valrsrs, et di 
lour eigntj/es files marier. It is to be oblerved how moderate 
the aids be by force of tlus ad, and therefore it is to be colleded 
that the fees of the heralds were then (and yet ought td be) mode- 
^te alfoft 



CAP. XXXVIL 

ptlRVIEiV ijl ti accorde enfe- TT is pfovided alfo and rtgreed, thtt 

tnenty que ft hotne fait attaint de iT any man be attainted of difleifin* 

dijfeiftn fait en temps le ray que ore eji done in the time of the king that now 

(l), ovefque robbery (i), de afcun ma- is, with robbery of any manner of 

her de chattel^ ou de moveable (3)> ^/ goods or moveables, and be found 

Joit trove vers luy per recognifance de againft him by recogiiifance of afflfe 

a^ife de novel dijfiijini le judgement foit of novel difleifin, the judgement fhall 

iiHy que le plainttfe recover a fa (eifm be fuch; that the plaintiff ihaH reco-^ 

et les damages^ auxibhn de chattel ver his fcifin and his damages, as well 

et de moveable avantdlti^ come de of the goods and moveables afbrefaid^- 

foile. Et le diffeifor foit rente (4), le as for, the freehold, and the diffeifor 

quel que ilfoit prefent pu noni^ ifjint que fhall make fine, which, whether he bef 

[ftlfoit prefent] primes feit agard a la prefent oif not fo it be prefehted) fhill 

frifonk ^ pA 
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frihn. Et per mejme U maner fiit iirft be awarded to prifon. And in 
fait de dijfeifin fait a force et armes^ like manner it fhall be done of diffei- 
Uut neface home robberv (s). fmwithforcc andarnis, although there 

be no robbery. 

SeeMarlb. ca. 14. verb. Attiii£^. the firft pait of the Jnft. h€t, 514* Verb, en Attaint. (FtCs* 
Pamagesy 10. 14 H. 7. 15.) 

This ftatute is made in affirmance of the common law^ as appear- 
€th by originall writs of aflife, wherein the words be. Facias ttne- 
ment* illud rrjeifiri de catalUs qutt in ipfo capta fuerunt, et ipfum tene^ 
wuntum cum catallis ejje in pace uj^ue ad primum ajjijam\ which writ Glanv. J. 3. ca. 
was at the common law before this flatute, as it appcaieth by Glan- J^'^'*? ^^: 
vill. and by Bra^on who wrote before this ad. ^i^<XA,^uin^ 

And the judges of the affife ought to enquire of the forae, 
for if goods be taken away by the diiTeifor^ it is a diiTeifin with 
force> and therefore ex officio^ the judges ought to enquire thereof. 
1 1 H. 4, 16, 17. " H. 4. r6, 17. 

(1) En temps le roy que ore eft,'] Yet thb a£t being in affirmance 
of the common law doth extend to all times after, which the [ 236 ] 
judges in 4 £• 2. not obferving, nof remembring the words 4 £• »• dama|e 
of the writ of affife denied to enquire of the taking away of the '^* 
goods. 

(1) Oue/qui rohheryA Here [robbery] b taken in a large 
ienfe^for a wrongful! taking away of goods, as a wrong doer and 
trefpaifer. 

(3) De afcun manner de chattih ou de moveable, &c.] If a man SE. 3.3.544 
be difleifed, and hath goods, which he hath thereupon as execu- 
tor or adminiftrator, taken away, thcfe are not accounted his goods 
whhin this ^tute, becaufe he hath them, in outer droit, to the uf^ 
•f the dead, 

A man feifed of land in the right of his wife, or joyntly xiH.4.i6. 
with his wife, and is diiTeifed, and his goods taj^en away; in an 7 H. 6. 30 b. 
affife brought by the hufband and wife, he and his wife lhal^ 
recover feinn of the land, and he alone upon that originall brought 
by him and his wife fhall have damages, which is worthy of ob' 
icrvadon. 

And io it is, if two joynt*tenants be di/Teifed, and the gocTds of 
one of them taken away, both (hall recover the land, and the one 
damages for bis goods: thefe be the only cafes that I remember in 
the law, where one demandant or plaintife without any fummons or 
feverance fhall have judgement alone in one originall; for regularly 
the judgement ought to be given according to the originall writ: 
as if the hufband and wift bring an aflion of battery for the beating 12 B 4. A. 
ofhimfelfeand his wife, the writ (hall abate, becaufe the wife 
cannot joyne for the battery of her hufband, and the hufband cannot 
have judgement alone, becaufe his wife is joyned with him in the 
Meinall; etfc de fimlibus. 

But the affife is a fpeciall cafe, for the plaintife making his plaint 
to be difTeifed of his free hold in fuch a towne with the appurte- 
nances generally, yet fl^iall he recover his goods, if the difTeifm be 
found with jobbery of his goods, as the ftatute' fpeaketh, and the 
goods are contained in the originall, and not in the pleint; and the 
affife ofn9vel dijfeifin vnsfeftimim remedium, and much favoured in 
JUw for the reliefis of the dilleifeei both for the regaining of his pof^ 

/effion 
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feffion of the laod^ and of his ftock of cattle^and goods thereupon : 
therefore where our ad fidth» that the plaintife fliall recover hii 
fetfin^ and his damages, as well for the goods and moveables afore- 
faid^ as for the fr^eld, it is ib to be underftood nddindo fingula 
fingaUs^ accordmg to that which hath been faid. William Burchef- 
ter, and Margaret his wife were difleifed of the land which he held 
in the right of his wife^ and difpofleired of his goods; in an afnfe 
bronght Dy the hnfband and wife, judgement was given for them 
both, Damnapro diffiifina C» L pro bonis C, marc* : in a writ of error 
the judgement was reverfed for the C^ marksj becaufe the wife had 
nothing in them. 

(4) £t U diffei/er foil rttite.] And the diiTeifor fhall be fined, 
which is alfo in affirmance of the common law» for a di/Teifin 
with taking away of goods i^ a dUFeifin with force^ and therefore 
finable. 

(5) ^^ P^ mijme U tnantr foit fait de diffeUinfait a force it armet^ 
tout ntf^ct homt robbtry^l ^^^^ ^^ ^^^ ofamfe mentioneth not a 
difleifin a// ot armisp bnt the words thereof be Inju/^e it fine judicU 
cUffeiJhfit, and therefore if the jurors finde a diffeiiin, and no force* the 
judgement (hall be idoo in mifericordia, and not quod capiat ur, 
but as it hath been faid, the court ex officio ought to enauire 
of the force ; but if they doe not» it is not error, as it hath been 
adjudged. 
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JP UR ceo que afcuns gentes de la 
^ terre douient meins faux ferement 
faire^ que f aire ne duijfent^ per que 
mults des gents fon dijheritesy et perdent 
lour droit : purview ejl^ que le roy^ de 
fon office^ deformes doner a attaints fur 
les enqueJIs en plea de terre^ ou de 
franktenementy ou de chofe que touche 
franktenementy quant il femblera que 
befoignefoit ( i )• 



PORASMUCH as certain peo- 
ple of this realm doubt very little 
to make a falfe oath (which they 
ought not to do) whereby much peo- 
ple are diflieritcd, and lofe their right; 
it is provided, that the king, of his 
office, (hall from henceforth grant 
attaints upon enquefts in plea of iand^ 
or of freehold, or of any thing touching 
freehold, when it fhall feem to him 
neceffary. 

(44 Ed. 3. 2. Regift. 112. kaft. 84. i Ed. 3* ftac. i. c. 6. 5 Ed. 3. c. 6. ft 7. 28 Ed. 3. c. H, 
34Ed. 3. c. 7.) 



Pafch. 32E.3. 
fo. 65. m libra 
meo. H. 3* 
graunted to the 
Burgefle of S., 
Albans, that 
none of them 
ihould be im- 
pleaded of no 
* freehold in at- 
taint, &c. 



The mifchiefe before this ftatute (which was the firfl concerning 
attaints) was, that albeit (as the common opinion is) an attaint did 
lie upon a falfe verdidi given in a plea of land^ yet the king manjr 
times would not graunt it without fuit made to him, which turned 
the party grieved, not onely to great delay, but to extreametrou* 
ble, attendance, and charges. And the reafon that made the di£e* 
rence between the plea reall> and the pie?, peribnall, was, that in the 
pleaperfonall the party grieved had no other remedy, but the at« 
taint; but in the plea reall he had other remedy in an aftion of 
highet nature^ ana for that caufe was potgrantcd without difficulty. 
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Azid feme jadges Iidd* Om in a plea reaH an anaint did not Iie» and 

tAet^efbre diis ad providcth that the king (hall grant it * ex oficUt * De fon offict. 

that is, €± meritojufiiti^. And this ad is holden to be in affirmance 

of the common law* whereof you ihall reade at large, Marlebr. Mtilcb. ca. 14. 

tap. i^. And this is the common opinion agreeable with our old 

bookes, as there yon may reade. 

That perjury in jarors was pdnifhed before this aft' hath been 
jofficientiy proved already: now the preamble of thb ad giveth 
jaft otcafion to examine whether perjiirv aifo in witnefles were pa- 
nifhable by the auncient lawes of England; D.i pijeraiaihs frau^ Int* Itfei Edw. 
rea Jtdtuium eft^ ut\fi qms jusjuraudum wtiarit^ falfumwi dixirit ^<f'%4^*3- 
twftimomium, fideh it in ptfterum non babitor, verum is in $rdaliian ad^ 
Jtidicd/pr, 

^ Si quis faljuhijuri^ fmviBusfmtritt ei feftia moM medo ao9 credits. Inter kgM 
^urumetiamj/bcra it itiam probibittr fipuitura* Ethclftani, 67. 

& fMis Jicra tinetks pijiraffk amviaus ftierit,ii mmms fnfadiiir, inter leges Ct- 

^*"» ;• autixi3.34« 

Fidiintir liges W. Conq; fol. zic. b. 

And the Mirror faith, Slui Jhlonqtti Us aunciittt friviUdgtSf et ttfitges Minor, c. 4. d< 
mfctittsji font per pirdi dilpona, come tftdifaux notaries ^ it di offers di p«n«« 10 H. j. 
inr/es de miyns q, xii. d. it pluis que vi, d, que le roj R. i.Je cbaungia a ^"*"' 434- 
iapdrti di trieU Afcuns pir couper da languef^ comi/oloit ifin di faux 
tifl^nis* 

And in '^i faihe chapter trfeateth further of this matter, faying, Br!tton,/b. 3S. 
Pifywj ift ^astrnd pecbit t^c, whereof you may reade there more at Fl«w» '• S- c ai. 
lar|c. ^ritton faith that it wo^^niOiable, and to be enquired Braaj!4.*f.'»8'o. 
tifD9cekxqtiestxJe*vtiiksa perjurer ptir Uwer^ * ^' 

Pleta defcribeth perjury thas« Perjterium eft mendmcium eumjura" 
memto ftrmatpfHi ^d farther faith, Et tribus modis committitttr ; 
frimot cum quisjcit, vil putat aliquid falfum effifal/um, it jurat effe 
^ferumi Jicustdo, cttm quisfaUitur, et credit 'Virum effe quod eft falfum^ 
et timin it indifcreti jurat \ tirtio,ft quis cridit falfim ejfi 'Virum^ it 
jurat quod njerum eft. 

Where yoa may reade further of this matter. And of fome it is Bna. fo. 19s. 
called, crimen lafa confciintia, 

Thomas Vigras and two others were found guilty, &c. of [ 238 J 
perjury. Hll. % £. z. in 

18 E. 3. 53. Once fbrfwome, and ever forlome. S*""o°i5-*"** 

Vtdi the ftatutes of 3 H. 7. cap. i. 1 1 H. ^. cap. 25. 32 H. 8* lagfieidi cafe. 
cap. 9. 5 Eliz. 

Upon all that which hath b^n faid touching this point, you may 
obferre how milde the late laws have been in punifhbg of perjury 
in refped of the aancient* wherein I have been the longer, for that, 
fome have given out, that perjury was not puniihed by tae auncient 
laws of England, wherein there fhould have been a great deled, 
and an encouragement' to ill difpofed men, if jurors fliould by the 
common law have been poniihed for perjury, and witnefles, which 
are great motives to them of givbg their verdid, ihoold be per« 
jured, and not be puniflied. 

(1) Sluamt il ftmble que be/oigne ftit,] See 5 £• I. which was Mich. 5B. x.Ia 
within two yeates after this ad, an attaint was brought iqpon a &lfe ^^ ^^ H* 
verdid given in aflife before juftices in eyre before the making of ^^* 
thisftatute: arid the record iaith,i^M/ uen eft inteutie domini regis^ 
nee extitit tempore confeHiouis ftatuti fnedi&i, fuod breve de etttMnSn 
tranfiret fuper bujitfmedi inquiStiemaur ante ftatutum cttptis, preut 

11. Ikst. T JobafsHte 
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yobannes dt La-vet rtcordatur, ifi^ faft ftiuutum Ofnctfs' confideratum ^ 
quod querens nihil capiat per bre*ve^ ($c. And diia was the law taken 
then by colour of thcfe words; but others hold, that thcfe words 
are not to be fo taken for the reafon aforefaid» for that the party 
grieved in this plea reall had remedy in an a^lion of higher 
nature : but later flatatcs quoted before in the margenc have cleared 
this point. 



CAP. XXXIX. 



XT Tpur ceo que le temps eft multpajfe 
puis que les brief es defauth nofmes 
fuerent auterfoiis limittes: purview 
eliy que en count countant de defcent en 
brief e de droits nul nefoit ci ofe de coun- 
ter de lajeifmfon anc* de plus longefei- 
Jin qucde temps le roy ^. (r) uncle le 
Toy Henjy^ pier le roy que ore eji, Et 
que le briefe de novel diffeifin^ et de 
furparty^ que eft appelle nuper obiitj 
eyent le terme puis l( primer pajfage le 
roy Henry-y pier le roy^ que ore ejl en 
Gafcoigne ("2), mes nemy avant, Et 
les briefs de mortdanc\ de cofinage^ 
de tiyle^t de enti-e^ et briefe de neifrie^ 
eiant le terme del coronement tmfme 
le roy Henry (^)5 et nemy avant. 
Mes que touts les brief es ore a per mefme 
fttrchafeSy ou a purchafery eniour cy et 
llafe^Jl] S. John en un anyfoientpledes 
de temfs que etvantfolent ejire pUades* 



\ 



AND forafmnch as it is long time 
paiTed fince the writs undep* 
named were limited; it is provided, 
that in conveighing a defcent in a wrrt 
of right, none fliall prefume to .de- 
clare of the fcifin of his anceftor fur- 
ther, or beyond the time of king 
Richard uncle to king Henry, father 
to tHe king that now is \ and that a 
writ of novel. diiTeiiin, of partition, 
which is called nuper obiit, ba^ 
their limitatioa fmce the firft vx>yagK 
of king Henry, father to the king that 
now isf into Gafcoin* And that 
writs of mortdanceftor, of cofmage, 
of aiel, of entry, and of nativis, hav« 
their limitation from the coronation 
of the Tame king Henry, and not be- 
fore. Neverthclefs all writs pur-* 
chafed now by themfelves, or to he 
purchafed between this and the fcaft of 
St. John, foroncyear compleat,fliallbc 
pleaded from as long time^as heretofbi% 
they have been ufed to be pleaded. 

(i In{(c ii4i 2XC. so H. 3* c. S. 31 H. 8. c. %> ar Jac. 2. c. x6.) 

(1) De tempi le foy R!\ That is by conftm^libn from the firft 
day of the raigne of icing Richard the firH, and fa^th it betio^ re- 
foived in parliament. 

Tkis a6t doth limit within what tinre the feifm (hall be in a writ 
,. ^ of Trght» and by conftrudion the time of prefcriptian is taken for 

■ilic. Mbt luprt. this lime. • 

(2) Puis ie premier paffixge le roy Henry, Wr. in Ga/coine.] That 
was in anno 5 H. 3. 

{i\ I)el ^r^ncfnent mefnre le roy Henty,] H. 3. was crowned 28 
• O/Sabrir^ iinsfg Dom. 1217. /f regnifui prima; but others fiiy he was 
' cxxi^xnid^ \6JunBy mmuregnifui prima. 

TWsfcuig was- crowned aTrainiu««ap 5.dfhiiraigny but this ad 
iatetttioth bis firil core nation. 



t.Inft.fcA. 170. 



[239! 

;4H.o.3f5. 



CkarU 14^ 



Cfip* 4^* 



Weftm. primer. 



*39 



Tbefe limitations are altered by the flatute of 32 H. 8. .as you 
may readc before in the expofition upon the ftatute of Mcrton, cap. 
8. S^e the iirft part of the Inilicutcsi fe£l. 170, 



CAP. xLi 



J) UR ceo que mults dti gents font- 
delayts de lour droits per faux» 
TAent voucher a gai'raniy: purview eft 
que en brief es depo[f{ I ), tout adeprimes 
cdmg en hriefe de mortdauuc'^ cofinage^ 
del ayle-i nuper obiit^ de intruJUn^ et 
alters hriefe s fembiables^ per les queux 
terres su tenements font demands {2^^ 
qUeux devcient difcehder (3), rrocrtet 
(4), remainder ( 5 )< ou efchier (6 , per 
Tmrtdanc*^ ou dauter^ que Ji le tenant 
vouch e a garrant\ et le demandant luy 
€ounterpled\ et voile averrer per aff^e^ 
6u per pays^ ou en outer maner, ficome 
le court U rey agarde^ que le tenant (9) 
oufonetunc* ( 8 ) que heire ilefl-^fuitlcpri* . 
nurque entra (10) apres la mort celuy 
de quefeijin il deTnand^foit leaverrement 
dtl de demandant refceve {jl)y fi le te^- 
nant le voile attender^ et ft non^ foit 
ifote 0:1ft er le outer refpons \ii) fil neit 
fan garmntor en prefent\ que luy voile . 
garranter de fon gree {1%^^ et main'- 
\ainant enter en refpons^ fahe al de-^ 
mcndantfes exceptions enconter luy^fil 
voile voucher oujhvycome ilavoit ovanty 
enconter le priiner tenant. De recheffe 
en touts maners des brief es dentre^ queux 
font msntion des degrees : purvitiv 
[eft] que nul de formes vouch e ( I ? ) hors 
de la line (14). Et en outers brief es 
dentricy ou nul mention e/l fdit de de- 
grees (15)^ les queux brief es ne font 
fttftenuSj forfque la ou les avantdits 
briifes de degrees ne poient gifer ne 
lieu tener, Et en brief e de droit (16) 
purview eft\ que file tenant vouche a 
jgarranty^ et le demandant le voile 
counterpleder^ et foil prift * de averrer 
per pay s^ que celuy que eji vouche ( 1 7 ) tf 
garranty^ [ne nul] defes ancefters ( i8 ) 
m unques avoicnt fetfin de la terre^ ou 
• [ 240 ] . del 



pORASMUCH asmanypeople are 
delayed of their right by falfe 
vouching to warranty ; it is provided^ 
that in writs of pofleffion, firft in writ 
ot mortdauncefter, of cofinage, of 
aiel, nuper obiit, of intrufion, and 
other like writs, whereby lands or te- 
nements are demanded, which ought . 
to dfif<;end, revert, remain, or efcheat 
by the death of any-aiKeftor, or other- 
wife, if the tenant vouch to warranty, 
and the demandant counterplcadeth 
him, and will -aver by aflife, or by the 
country, or otj^erwife, as the court 
will award, that the tenant, pr his an- 
ceftor (whofe heir he is) was the firft 
that entered after the death of him, of 
whofe fcifin he demftndeth $ the aver- 
ment of the demandant (hall be receiv- 
ed, if the tenant will abide thereupon; 
and if not,hefhall be further compelled 
to another anfwer, if he have net his 
warrantor prefent, that will warrant 
himfreeiyi and incontinent enter into 
the warranty; faving unto the de- 
mandant his exceptions againft him, 
if he will vouch further, as he had be- 
fore againft the firft tenant. From 
henceforth in all manner of writs of* 
entr)'^ which make mention of degrees^ 
none ihall vouch out of the line: or in 
ot/ier writs of cntry^ where no men- 
tion is made of degrees, which writ 
(hall not be maintained, bt^fc. in cafes 
where the other writs of degrees can- 
no^lie,nor Hold place: and in a writ ■ 
of right it is provided, that if the te- 
nant vouch to warranty, and the de- 
mandant will counter-plead him, and 
be ready to aver by the country, that 
be that is vouched to warranty, nor 
his anceftors, had never feifin of the 
T a . knd 
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del tenement (19) demdnde (lo), ne 
feey ne fervice per la maine le tenant^ ou 
[ajcun'\ defes auncejiers (21 ), puis le 
temps celuy de quejeifin le demandant 
count e (22) jefques al temps que le 
brief e fuit purchafi- et plee move (23)) 
per que ilpoit le tenant oufes auncejiors 
averfioffe: adonquesfoit laverrement 
del demandant refceive^Ji le tenant le 
voir attender^ et ft non^ foit le tenant 
boteoufier a outer reftons {2^)^^l neit 
fin garrantnr en prejent^ que luy voile 
garranter de fin gree^ et maintenant 
enter en rejponi^fihfe al demandant fis 
exceptions enconter luy^ficome il avoit 
avant encounter le primer tenants Et 
lavantdit exception eit lieu en briefe de 
mortdaunceftre^ et en les auters briefe j 
devant nojmes^ auxibien come briefes 
queux tcuchent droit (25 }• Et Ji le 
tenant per cas eit charter de garranty 
de auter home de ceochofi que fit t oblige 
en nul det avantdits cajes (26) a le 
garranty defin eigne degree^ fabue luy 
foit fin recoverer per briefe de garranty , 
de charter de le chaunceuor le roy^quant 
Ule voudra pur chafer^ mes que leplee 
nefiit pur ceo delay * 
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land or tenctnettt demamied, nor fee 
or fervice bv the hands of his tenant, 
or his anceftors, fince the time of hiniy 
on whole feifin the demandant declar- 
eth, until the time that the writ was 
urchafed, and the pleamoved, where' 
he might haveinfeoffed the tenant^ 
or his anceftorSf then let the averment 
of thp demandant be received, if the 
tenant will abide thereupon} if not, 
the tenant fhall be further compelled 
unto another anfwer, if he be not pre-' 
font that will warrant him freelj, and 
incontinent enter in anfwer,faving un<^ 
to the demandant his exceptions againft 
him, as he had afore againft the firft 
tenant. And the faid exception (bal! 
have place in a writ of mortdauncef* 
tor, and in the other writs before 
named, as well as in writs that concern 
right. And if/percafe the tenant have 
a deed, that comprifeth warranty of 
another man, which is bound in rione 
of thefe cares before mentioned to the 
warrantv of an elder degree^ his re* 
coveryi oy a writ of warranty of char- 
ters out of the king's chancery, (hall 
be iaved to him at what time foever 
he will purchafe it} howbeit the plea 
fhall not be delayed dierefore. 

(Bto. Pari. 34. Ftu. Couoterplca deVoacbcr, 7*3. 8f, Si» S3. S9. 96. 9S. 100. Fits. Coimter* 
pVt, Uc. 3, 4, 5. 7, S, 9» 10. 17, iS. 20. 13, 24. 27. 29, 30. 40, 4s, 42. 44. 4S» 49. 58, 59. 6^ 
63. 65. 85. 88. 94. 114. 126. Fitt. Exfcuc. 122. Fir?. Gar. de Chantrsj 3, 4, 5. 7, 8» 9, 10, if^ 
iiy 13. I9» ao, 21, 22. a6. aS, 29, 30, 31. 20 Ed. i* ftat* i. De Vouchers.) 



13 K. I. counter* 
pte« de voucher. 
iiS. 16 £.&• 
ibid. 1 10. 
8E. 3. 61; 



12 H. 6. 40. per 
Markham. 

IfiftiL fed. 143. 
Glanv.l 13. c 
9« 10. * aKbi 
liFpe. 

Braa.1.5 f.380. 
Bhtioii,c.75. 



The mifchiefe before iliis llatate was, that ertry tenant in a 
reall adion was permitted to vouch any of the people, though he or 
any of his <auQceAors had never any thing in the land whereof he 
might enfeoffe the tenant or any of his aunceflors; and againe that 
vowchee might vowch another in like manner, and upon every 
fnmmons ad warrantiscan^umt there muil be nine ^etournen, icc^.. 
fo as the delay was in manner infinite, and all open falfe vowchers ) 
^hich matter being (hewed in this parliament, Fuit advife edrfyqm 
ceji ley fuit nudveis, for it is a maxime in law, that Lex dilatiomee 
femper exhorreti whereupon this a*^ of parliainent for remedy was 
made. 

Vouchee a garranty,] For this word [vouchee] fee Lit. 

VidcGlanv. of this matter. 

Vide Bra£bn, a whole tra^late of vowchin j to warranty. 

Vide Brittoii, a. chapter of the fame. 



Fl^t^ 
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Flcta faiib, funt autem mnmdli lites fr^rahen nitenUSy minons Fleti, lik* 
ftdfi'UKant a4 'warrant* ^ ^ 4^ ^uibm pr9v'ifum eft (fmnming up 
eke princijKdl part of this flatute in few words) qu»4fi tf^€n$ repU^ 
eojulo offkrat verifkarg fuod 'vocatus nee aliqmu anteeeffmtm *vocaSi 
munqua/itfinam bahuit de re petita^ feodum mcjervifium per nuuius 
ttnemtis 'velalicujui antecejfwit ejus a tempori ejus ex ayusjeifina petit 
u/qui ad timpus'itnpitrationU hrewis et placitimotij per quod pot uit 'ueri^ 
jicaretenentem <velejus oHteceffores inde feeffatos fuijjky admittatttr Hteri'* 
ficatie illaji teueus veluit bqc e^peSare^ aiioquiu ulterius rrjpendere cwi" 
feUaturyJal'vis petenti talibuf replicaiionibus, qualet <ver/tts principaiem 
tenemtem ebtimerei: et Ji tetuns cbartam baiuerit alicujus extrane.e 
ferfim^ qui/e ad 'warrantiam oblr^ofuerit, *uelper antecejfbrem cbligatus 
fuerit qui gratis njnarrantixare *voluerity tunc competit tenenti remedium [ 24I J 
per breve de <warrantia charts, fed propterea noa capiat placitum jam 
putum diiaiienem. 

In ancient time it feeqiied ftranee when the original! praecipe was Mirror. 
broQght againft the tenant of the land, that the court upon that ori- 
^nall fliould hold plea between the tenant and the vowchee, but it 
is more ftrange to make a queftion of that, which hath received 
an ancient, continuall, and conftant allowance, and the vow- 
ehee commethin/Wortf tenentit, and in judgement of law is a tenant 8 E. 3. 6x. 
to the demandant, and our a^ doth ulow of true vowchers, 
but provideth againft &lk vowchers, as our ad fpealceth, for delay 
pnely. 

(i) £n briefis de pojeffion.'] So called, becaufe either the S E. 3 57. b. 
gpnceftor, of whofe feifin he demands, was in jpoffeffion the day 3» E. 3. Count. 
he died, or the demandant Umfclfe was in poflcflion, as martdaunc', ^* eT*^^* m 
etftnage, aiel^ nuper obiit, intrufian apd Other like writs, as befiUUt 46 £*. 3'. i!' 

The diverfity between the aQions auucejhrel droiturel, and the LI. 6. fo. 34f 35f 
^dions aunceftrel p^efforie, you ihall reade at large in my re- *5* . , 
ports in Markals c^fe, and is neceflary to be obferved for the *^"*^"" »»«• 
underftanding of this aft, which maketh the fame diftindlion of 
fidions. 

^ (a) Per les queuxterres ou tenements Jont demaundes.] In a writ of 8 E. 3. 57. 61. 
right of ward of body and land, the defendant vowched, and the *' |' ^' i'' 
plaintife counterpleaded the vowcher by this firft branch of this ad, " |; ^' ^' 
that the defendant was the firft that abated after the death of his ^l £.* ji Count 
tenant, and the fame continued till the vowcher, and adjudged a devow. ^3. 
good coonterplea; for albeit it is named a writ of right, and fo in 
letter is out of this branch, yet is it in nature of a writ of poiTefiion, 
and the words are per tnort dauncefter ou dauter^ and though no lands 
or tenements be demannded, which regularly is intended of an ef- 
Ute of freehold, yet this c^fe being within the fame mifchiefe is taken 
within the remedy. 

In dower the tenant vowch T. cofine it heire; A. the de* » 2,3. 31. 
inandant faid that her hufband died feifed, and the vowchee 22 £. 3. 3. 
was the firft that abated; and a good counterplea within thefe 3* £• 3- 7S* *• 
words, autres bne/es^fimbles, h^t diat plea is not in cafe of the 'nUbromco. 
heire. 

( t ) DifienderA Ajform^don in the deicender is out of this branch, 4 E. 3. 56. 
for it is a writ ot rigl^t in bis nature, and not a writ of pofleffion, 39 ^« 3* 3^* hi 
#nd he demandeth not the land of the feifin of hisattnceftor,.as the 
^tttU fpeaketh, bi^t qf the gift. 

T I (4) RcviT-^ 
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1% E. 3. infra f, 

4 E. 3. Count 
dc vowcher. 
^ Scc3iE. 3. 

*ol. 74* 75 »n 
libro meo. Lo- 
pinion del Court 
al contrary. 
vide 32 E. ^. tit. 
counteipira dc 
vowcher. Sa. 

4E.3-33. ^ 
31 E. 3 count- de 
vow. i%, 
3E. 3. vowch. 
199. i6 H. 6« 
tit. coui)c. ^e 
vowcher 5. 
2,1 H. 6. 50. 

[ 242 ] 

The firlt coun- 
terplea given by 

thU aa. 

4.6 E. ^ 1. 
4 E. 3. Count 
de Voucher 96. 
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Hi!. 9.E. 2. fc. 
63. iirVib. meo, 
en Coiinage. 



(4) 2?«;rr/#r.] A formtdop in the rcycrtcr is not within t^is 
branch, for that it is a writ of right in his natuiT. 

(5) Remainder J] A formedon in the remainder is not within 
this branch, for it is no writ of pofiefllon, but a writ of right 
in his nature, and the demandant doth not demand the land of 
the feifiii of his aunccfter, as the ftatute fpeakcth, but by the re- 
mainder. 

(6) E/chier,'] This is in the Englifli tranflatiop tufned to 
efcheate, -which ought not to be, but e/chier fignificih to fall, and 
a writ of efci^eat is not within this branch, for that it foundeth in the 
right, and reverter, remainder, or cfchier is to be intended after the 
death of his aunce(ler> or tenant for life, tenant in dower> or by the 
curtefie. # 

An affife of novel dfjfelfitt> and in aflifc of darrein prefentment 
are within this branch, if the tenant vowch any named in the 
writ, and the demandant may counterplead the vowcher, as 
well when the tenant is prefeni in court, as when he is abfcnt. 

(7) ^^ ^^ tenant cu/on aunceft^r que heire tleftfuit le primier que 
entra apres la mort ct/uy de quefeifin il demaimd,Joit laverment del dC'* 
maundani re/cein/e.'] A. dieth feifed in fee, B. abateih, and makcth. 
aleafefor life, and graunteth the reverfion to C. in fee, and dieth, 
Cgraunteth the reverfion to D. the heire of B. tenant for life is 
impleaded in a writ of cofmage, and makes default after default, 
D. is received and vowcheth to warranty C. the demandant coam- 
^erplead the vowcher, for that B. was the iirft that abated after the 
death of his auncciler, of whofe feifm he makes his demand : and 
two objeftions were made, that this counterplea was not within 
this ftatute. |. That D. claimed the reverfion by purchafe, and fo 
B. was not his auncedor within this ilatute, for he claiiped not th« 
land as heire. 2. That this ftatute fpealjeth of the tenant, which 
muft be underftood of the tenant for life, who is the tenant to the 
preecipe in deed, and not of the tenant by reccit, who is tenant in 
law: as to the firft it was anfwered and refolved, that in as much 
as the abatement is confcfTed, albeit that divers (lates be made, 
yet for that D. is heire to the abator, and 6. his auncefter within 
the letter of the ftatute, and injuria per circuitum non tollitur^ 
and fo within the meaning. But if the ftate of the abator had been 
avoided by a title paramount, and the heire of the abator l^ad been 
enfeoffsd, there the heire had not claimed under the abatement, 
and therefore although he were within the letter of this a^, yet had 
he been out of the meaning. 

(8) Auncefiri,^ And where it is'faid here auncefter, predeceflbr 
is t:iken by eauity; for adls of parliament made for fuppfcflion of 
falftiood praftifed for delay, as thefe falfe vouchers be, fliall have a 
benigre inter pre ration. 

f 9) Tenant.] To the fecond, albeit tenant by receit be but tenant 
in law, yet is he in lieu of the tenant, and fo within^this branch,"fbr 
otherw::e the abater may make a leafe for life, and by his default 
after default be received, and To by covin between them make this 
branch of none cfFedl, which Ihould be againft reafoq,^/ infraudem 
legisy and tenant in law by warranty is within this aft, albeit he be 
notprefentin court. 

(10) Primier que entra,'] A. and B. doe abate to the ufe of B, the 
whole ftate is in B. if B. infeofte A. this coadjutor is within this 
a£l, and yet he gained no freehold, but this ftatute faith, Le primef 

qui 
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f9e fHfer, and though he cntred not at the firft folic, yet i$ he within 
this flacute. 

But if the abator maketh a fcofFcmcnt in fee, and takcth back an 

eftate to him and a ftranger, and they both be impleaded in a 

writ ofaUl, and vouch their feoffor for the benefit of the llranger 

(who is out of the Aatute) the vowchef cannot be coamcrph;adcd 

» within this branch. 

fiut if the Granger releafe to the abator, and he be impleaded, 
and vowch, this vowcher may be counterpleaded by force of this 
branch. "^ 

( 1 1 } Etjf noriy foit batt oufttr al autei- rt/pqns,'] So as this claufe 45 E. 3. 16. 
giveth no benefit to the tenant unlefTe he giveth over his vowcher, 8 H. 7. 5: 
and then he fliall be received to anfwer, but if he ftand to his 
vowcher, and demurre in law upon the counterplea, and it be ad- 
journed to another terme, it is peremptory to the tenant in refpeft of 
the delay, in fuch fort, as if iflue had been taken, and a triall had : _ 
By ihefe words [Soit bote a auier reJpons\ he may as well vowch as 
plead in chiefe. Note the words be, Soit bote a auterreJ}onsi et ne dit 40 1. 3. 
en chiefe^ fo as any anfwer fufEceth, and therefore the vowchee may H- Br- tit-Coua* 
plead outlawry in the plaintife in an a6lion of debt, after the laft con- '^^ !,°"^** ^' ' 
linuancc. *' ^- ^- 54- 

But if the counterplea be adjudged for the demandant in the fame • [ 243 ] 
term, he may plead in bar, but he cannot vouch. 22 H. 6. 40. 

A demurrer in law upon a voucher adjourned to another > » H. 4. 2a. 
term is peremptory; for the demurrer is in lieu of an anfwer, 4»E-3- 1^- 
ocherwiie in cafe of counterplea the fame term, as hath been ^^ *** 
(aid. 

(12) Sil nntfon garantor en prefenty que luy voiUe garrant* iie /on Hil. 9 E. 2. fal. 
greet &c,] In a writ of right of ward, the defendant vouch, and for ^3 |^" ''^* *"^® 
that the vouchee was prefent in court, and entred into warranty, ^^ ^*^f "g^^J 
the plaintife could not counterplead. Coonr?de '* 

(13) Des recbeife in touts maners its brief es des entries que ux font Vouch. 116. 
mention des degrees : pur^eu efi que mil di/ormes «uouchera hors del See the ftatute 
//>«,] A dill'eifor makes a leafe for life, the remainder in fee, the ^e Vocat. ad 
dilTeifee brings a writ of entry fur dijffeifiu in the per againlt the "''* *^ * '* . 
leiTee, who makes default after deikoir; he in the remainder is re- ^unt"^iej[ 
ccived, he (hall vouch out of the line, becaufe he is not within the given bTchts a^. 
degrees mentioned in the writ. 16 H. '7. 5. 

And there is no fuch mifchief in this cafe, as (hould follow, 9E.3. i6.riinile» 
if the law were fo taken in the firft* branch, as before it ap- 
peareth. « 

But of the vouchee, in cafe of the per et cui, Fleta faith, Fieit 'vo^ Fl«ta,U«5*c. 37. 
catio de perfona inperfonam^ et de ^warranto in ujarratttusn deperjimis in 
bre^i nominatis ufque ad ip/um diJfeifitorem\ and the reafon may be, 
becasfe it appeareth that the vouchee is within the degrees men- 
tioned in the writ: and the words of the (latute are general!, Nul 
ifwcbera bors de lien 9 in which, words, the vouchee is included. 
Ladly, it had been to. little purpofe, to reflrain the tenant in the per 9 
and to let the vouchee in the cui at large; fo as this branch hath (as 
ypu fee) his fpeciall reafon. 

U a writ of entry in the per be brought againft the huiband' 
and wife, and upon the default of the hui^nd the wife is re- 
ceived, (he Ihall not vouch out of the line, becaufe (he is party to 
the writ. 

So it is, if a writ of entry in the per be brought againft the tecant 

T 4 fo? 
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for life» and he pra^ in ayd of him in the ivverfion^ and he joyn m 
ayd, he mod joyn m plea with the tenant, and therefore (hail not 
vouch out of the deerees. 

(14) HertdflUen^ Lien i^ properly the binding of tl^e vouchee 
by force of the i^arranty ; fpr the vouchee faith» ^ue avet a vous a 
H$r a garroMtj ; and then the tenant iheweth the U$nt that \%9 
the deed or fine, &c. that bindeth him to warranty : here it is ukeiti 
for the degrees; of which yon have h^ard befor^i in the expoiitfoi^ 
qf the laft chapter of I^arlebridge. . 

In a writ of entry in the/^ and ad againft B. of the fpoifment 
of A. A. djr^th, fi, (hall vouch the heir of A. for the heir is within 
the intention and meaning of thi^ law« left he ihbuld lofe hi^ 
warranty (fq much favoured in law) by the a& of God, v/«. the 
(death of A. * 

(15) Etin fuures briefes Jentri on muI mention iftfmt di degrees.^ 
That is, writs of entry in the fo/; whereof, and of tjiis wholq 
claufe, fomewhathath been fpokin iii expofi^on of the faid ftatutq 
of Marlebridge. 

(16) Et in hrirft de drmt.'\ This is not onely underftood of 4 
writ of right right, but of all writs of right in his nature^ or 
which touch the ns^ht, as this law hereafter fpeaketh, as the writ 
of efcheat, writs of fQrm4pn in reverter, remainder,- difcender, ttc. 

(17) ^e cehtf que eji ^oucbe.'\ If the tenant vouch A. asafl 
fignee to B. the demandant may counterplead the feiiin of B,. within 
the meaning of this branch, for that overthrows thei yoncher, wMcl^ 
is thc^ end oTtbi^ law* 

* If an infant be vouched as hejf to A. it is not fufpcient 
to counterplead the feifin of A. the anceftor, for that the in^t 
cannot make z feoffment ; but he muft counterplead the ieifiq 
of che infiinc and his anceftors,tfid the infanicie fliaU cpme \fpon th^ 
lien. ♦ 

(18) Nemddeees Mmc^ers,] ^ Here is implved (whoie heir he 
is) but yet this doth extend afwell to the fjpeciall he^r of the pofief* 
fion (a^ the he^rin borough EnglUh, f^nd in gavelkmde) as to the 
generall heire at the common law, 

^ Where a bifhop or an abbot be youd^ed, the cpnnterplea rauf^ 
not be of the bifhop or abliot and his anoeftors, according to thct 
letter of the law; but of him and his predeceflprs, accordbg tc^ 
that capacitie whereby the land is demianded: and fq it is of othec 
bodies politique and coiporate* 

^ If a baroif and feme be vouched, the feifin of the feme 
and her anceftors may be counterpleaded, unleile fpeciall matter 
be ihewed to the contrary: and (p it is, if two others be vouched* 
it is a good coiinterplea to counterplead the fe^n of one of them, 
for ouAing pf delay oy effi>ifie, prptedion,death, and his heir witl^in 
age, &c. 

(19) Ne ungues avoiemt feifim de U terre out tenement, lit. per fwf 
ilfoeta'ueryVc.feofe.y 9 Yet if he hath but an eftate foryeersyitis 
fttffident; for by the livery he gaineth ieifin, and both the feoff*- 
raents dejure and defoQo are wiuiih this ftatute, but otherwife it ia 
of an efbite at will. 

If the vouchee hath but an eftate lor life, h as his feofibient 
ihoald be a furrender, yet hath he fuch an efUte, as ia within this 
ftatute. 
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C»p. 4<}f Wcftm, pririjcF. $^^ 

HaflMttd €M fui ufi in the right of his wife, or ftifed in the right 
pi his wife, liath a feiiin dont il fo€t feoffmnt fain^ a feoflfment 
for majntexuinf e, thpugh the ftatnte of i R. 2. make it void, yet 
feeing it is not void untill entry^ if is a fttfficient feifin to n&ake a 
feoflTmenl;. 

f Qne joyntens^nt cannot enfeoff another, yet hath he fach a feiT '44B« 3. CoaAtf 
fin as is within this ad; for [feeffmnitfain^ is fpoken bat fqr de Vouch. 
example ; h^i a fine, rcleafe, or any other conveyance which eiveth ♦ 5 ^ 3- }^ 14* 
an edate, is wuhm this law. ^ r 'jj g ^ jj^ 

If a vouchee or any of his ^nceftors had any feifiq, ^ongh it 7. 5] 50 L 5. 
iprere avoided or determined, it is fufficient. tu. bounu ^ 

(20) £f ibmauiult,'] f If a rent be demanded, and tlie tenant ^^^5;^- '^ 
youch by reafon of a feoffment of the land discharged of the Jg\\l^ 
rent with warranty, the demandant may counterplead the 10 £7*3!^?^' 
ieiiin of the youchee, &C of the land» albeit the rent is onely in a6H.& Count ' 

demand. de Vouch. 5. 

( a I ) Nt/te^ mfirwi fir la main^ U tenamtf tu a/am dijis mtnee/^ '* ^ *• "*>*^'34- 

/rr/, ic.] k JFor m refpedof fbme tenure and fervicj?, the tenant ^i £.'4. ^. 

may vbach to warranty j as frankalmoigne, homage^ aunceftrd, )f rieta; a. ^ c 

feverfion, &Cr ' a3. I3E. il 

(;n) fuitlttlptcthjdi qui fHfin\i demand* cmUi,^ *HereIfcifm] S**"!'**** 

is taken for the title of ' the demandant in his writ, for' it is k Ty^^H , I Voich. 

maxime in coi^nterpleas, that the demandant is not to coQnterplead 270,271. 9HL t! 

an^ feiiin, l^ut after the title of his writ; and where the feifin ibid. 277. i.|Mlrt. 

|s m the title, ti^ere the coQuterplea fnuft be after that feijin : as for ^^'^ ^ X4|# 
jexample, in a writ pf rights a]f^r tl^ feifin of bimi of whole feiiin he 
demand. 

Here is implyed (and before the writ porchafed) for if it be [ 145 ] 

fndemt0 hrevi^ it ought not to be allowed. ^ 1 3 E. s.Counu 

(23) le/fi k temfsqui It briififmi purcbafilS pka move.'] • For dc Vouch. iiS. 

BO warranty, created after the purchafe of the writ, ihall delay ,^g^*£^'|[ 

ffae plaintife, unlefie np^n that conveyance the writ be made ^^^\ j^ i^^ 

good ; as if a fradfi $e brought* againfl A. of land whereof B. 46 e! 3.' 32,' 

IS feifed, and B; infeoffe A* hanging the writ^ he Ihall vouch by ^^ Bl 3. z. 

force of this warranty, otherwife not. *' 2' t* ''^* 

(14) %oit l^ t^nani in^ ou/F al au^ nj^^.] Of this fuflkient ** e.'^'^^*^ 

hath been faid before* 21 E* 3. 20*. 

(25) Lavantdit ixciptiqu tjt l\iu im hiifi di merdan^^ H in les ai E. 4. 26. 

" . 2. 

.40. 
. 90. 

a frreater privHe^ and advkntaee, then demandants in a£iions 12 r. 2. Comt. 

wmch touch the right; for tl^is aa gives the demandants in writs de Vouch. 33. 

f|f pofleffiouy not onely the iirft counterplea, that is, that the tenant '^ .^* 4* >7* ^' 
or his anceftor was the firil that entered, ^^c but alfo the lail '^^ 

counterplea, which is given in writs touching the right, i^/x. that ^i^^L* ^^ 

fieither the vouchee, nor any of his aunceflors had ever any 8,2^1^ ^'^ 
feifin, &C 

(26) Effi le Unant fir cafi ijt charttr di garrantU de outer bome^ 

fue foit oblige in nul des aniantdiU cafes^ &c.] \i any ,man be oufted Inftit. 1. part, 
of his voucher by th isftatute, yet if he hath a charter of warranty, f*^. 743« ^^ 
he may have his writ ofivurrantia cbarttt ; as if a man that never ^^ ^* n******; 
)iad any thing in the land, nor any of his anceilors before him, 
feleafeth to the tenant of the land with warranty, if the tenant 
Touch him, and the demandai^t counterplead the voucher, by the 
^ laft 
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lad branch of this adl, <t;/z. that the vouchee, nor any of his an« 
ceilors had ever any reifin, &c. and the vouchee is not there pre- 
fent, to enter into warranty ; in that cafe the tenant (hall be ouiled 
of his voucher, but may have his writ of warr* charta. So if a 
man after the death of my anceflor abate, and make a feoffment in 
fee, and after purchafe the land again with warranty, and after is 
impleaded in an aflife of mortdamefteff he (hall be oufted of his 
voucher by the firft branch of this a£l, becaufe he was the firll that 
entred, &c. but he may have \i\% nnarrantia charts. So if a dif*- 
feifor make a feoffment in fee to A. who infeoffeth B. and after re- 
purchafeth the land of B. with warranty, agatnft whom the diffeifee 
Diings a writ of entry in the ptr^ as he may do, he cannot vouch 
B. by tlie fecond branch of this llatute, but the diffeifor onely, and 
is driven to his writ of mfarrantia chart a againd B.^ 

It is to be known, that there are counterpleas to the voucher, an<f 
that this flatute giveth to the demandant, againft the tenant in three 
cafes, as hath been fald. 

And there is a counterplea to the warranty, or to the Hen (which 
is all one) and that is between the tenant and vouchee, whereof 
there is no occafion given to treat at this time; for this a£l deals, 
not in any fort with it. 

There were at the common law divers counterpleas of the 
voucher, to prevent or to ouft the demandants delay, whereof it is 
not impertinent to fay fomewhat. 

It was a good counterplea at the common law, to fay, that there 
was nul tiel, as the vouchee ; and that the flatute of 1 4 E. 3. cap. 1 8* 
was in afHrmance of the common law. 

* So it is, if one be vouched as heir within age, and that the 
parol may demur, to fay, that he is a baflard ; fo it is, to fay that 
the vouchee is villein to the demandant* 

It was a good counterplea at the common law, to fay that the 
vouchee ^^as dead, but upon this diftindion, that the demandant 
fliew the fame before any proceiTe awarded; for after proceile 
awarded, it muf^ conie in by the retourn of the (herife : and that 
the flatute of 14 £. 3. ca. iS* was made but in affirmance of 
the common law, for it wai adjudged in 5 £dw. 3. a good 
counterplea. 

And fo it is, if two be vouched, it is a good counterplea, to fay,, 
that one of them is dead for preventing of delay. 

In dower, it is a good counterplea, to fay, that the tenant entred 
by her hufband. 

It is a good counterplea of the voucher, to fay, that the tenant 
hath formerly prayed in aid of him, in refpefl of the delay. 

In all cafes, where one doth vouch out of common courfe, there 
the tenant ought to fhew caufe. ' . 

And whenfoever the tenant cannot be admitted to his voucher 
without fhewing of caufe, there by the common law the demandint 
may counterplead the caufe. 

AVhen one voucheth htmfelf, for faving of his eflate tail ; or 
when he voucheth himfelf as heir, and his brother as tenant in 
borough Englifh, becaufe it is out of common courfe, the tenant 
mufl Ihew caufe^ and the demandant (hall have a counterplea to the 
caufe. 

In a pracipe^ the tenant vouched two brethren as one heir, and 
that the ^oi^ngcft was withia ag^; and becaufe it war out of coro^ 

moil 
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mon coorfc, he was ruled to (hew caufe ; and (hewed, that the father 

was feifed of lands in- gavelkinde, and that the fame defcended to 

them, and the demandant counterpleaded the caufc. 

• 60 It is, if a fntcipe be brought by four, and two be fummoned 4 2. 3. ij. 

and fevered, the tenant cannot vouch them that be fummoned and ^' ^' *• **• 

fevered, without (hewing caufe for the realbn aforefaid ; and the *■•*"• 

caufe being (hewed, the demandant (hall counterplead the fame. 

In a pracife againft two they cannot vouch (cverally without 42E. 3. 16. 3B, 
(hewing of caufe, becaufe it is out of common courfe, that jointe- 3- ^« 'p^^jL 
nants fnould vouch feverally without (hewing of caufe: which 5*E i^6i,^i7E, 
paufe the demandant (hall counterplead by the' common law: and 3.61, 6a. 
fo in all other cafes, whereof there are plentifull authorities iti^ our «$ Afl*. PI. u!t. 
bookt. S* ^« 3- Vouclu. 

See more of this m^ttpr in the firft part of tfte InJUitutes, cap, ^♦*^*/'* 3-3^ 
Garrantie, - *- i4H-6,i«. 



CAP. XLL 

T\ Eferements des champions ( I ), 9^ TpOUCHING the oaths of chann 
ijjint purview : pur ceo que rare- pions, it is thus provided) be- 

ment avient que le champion le de» caufe it feldom liappened, but that the 

rnandant nefoit perjure en ceo qui/ jure j champion of the defendant is forfworp, 

que il oufon pier veiji la feifm Jon feig' in that he fweareth, that he pr his 

niour^ ou defon auncejlour^ et que Jon father faw the feilin of his lord, or his 

per luy commande a f aire la darretgn* anceftor, and that his father coni-» 

(2), que dejormes nefoit le champion le manded him to dercign that right; 

dem^niiant conftreint a ceo jurer (3), that from henceforth the cbampioa 

mes foil U ferement garde en touts Jes of the demand^ t (hall not be com- 

fiuters points^ peiled fo to fwear: neverthelefs his 

oath (hall be kept in all other points. 

At the common law none could be a champion for the de- Glan.n.2. c, 3. 
piandant.but fuch an one, as either himfelf faw, or heard his father 
fay, that be faw the feidn of the demandant or his ancedor, and that 
his father conunanded him to tedifie the ri^ht, and that this was [ 247 J 
true, he took a corporall oath: but oftentimes the demandants 
feilin was fo ancient, as feldome any man could take that oath, and 
yet in the(c cafes, champions in tho(e times took the oath, t' ough 
they knew it not, either ex *ui/u, or ex audttu, t^c. and therefore as 
this adl iaith, were perjured. 

(i) Des feremenis des champions.'] Champion, campio dicitur h 
campoj becaufe the combat was ftrucken in the field, and therefore 
is called campfight, and he mud be liher homo, a free man. 

This triall by champion in a writ of right hath been anciently Braa.l.5.f,344. 
allowed by the common law, and the tenant in a writ of right hath 9 H- 3- fiet.i.d. 
pledion either to put himfclfe upon the grand affift, or upon the **P' ^' *" ****• 
triall by combat by his champion with the champion of tne de- 
mandant, which was indituted upon this reafon, that in refped the 
tenant had loft his evidences, or that the fame were burnt or im- 
^zeled, or that his witnelTes were dead, the law permitted liim to 
• ' • ' .try 
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try it by combat between hu champion* and the ^hampioo of 
^e demandant, hoping that God woiud give vi^ry to him thac 
right had, and of whofe P^lty the vi^ry fell out, for him waa 
judgement Inally given, for ieldome death enfued hereupon (for 
their weapons were but batounes) vidlory only fu^ced. 

Now concerning the oath of the champions, and the folemne 
manner and order of proceeding therein, and between what par* 
ties ttiall by battell fliould be joyned, you may reade in the flatute 
of W. 2. cap. 41. and at large in our books; and the oath of the 
^hampion, ^» weQ of the tenant 1^ of the demandant contintte4 
jince this ftatute, followeth in thefe words : 

Heare this you Judges that I have this ^ay, neither eate, 
drunke, nor have upon me either bone, ftone, ne grafle, or anj 
inchauntment, forcery, or witchcrajft, where through th^ 
power of the word of God might be * inleaf^ or dim^nifhed, 
and the Devils power increafed, and that my appeale is true, 
fo he|pe mee Qod and his Saints, and by this bopke. 

The law doth allow a triall bv battell in another cafe, and tha^ 
is in cafe pf life in an appeale of felony, the defendant may choofo 
either to pot himfelfe upon the country, or to try it by body tq 
body, that is by combate ^tween him and the plaintiffe, but there 
the parties themfelves Ihall fight. 

And it appeareth hy our auncient authors, ^ijmd fi appeUmtus J% 
dtftndtrit ^wira appelumtem Ma die ufqui horam ^1^ JU^^e ineifiuni 
afparertt tm^c rgctdaf appillaius fuUtuj de appilh- 

And in cafe of the writ of right, the champions a^e not bound to 
fight but untill the ftarres appeare, and if the champion of the tenant 
fan defen4 himfelfe untill the ftarres appeare, the tei\^nt (hall pre- 
vaile, for they (hall combat but once, and it is fufficient for the 
tenant to defend being in pofiTeQon. 

The judges of the court of common pleas are judges of the 
battell in a writ of right, and the judges of the kings bench ii| 
an appeale of felony* But if the caufe of appeak be not deter^ 
minable by the common law, but before the conftable and the mar* 
fliall accoiding to the civil! law, there the conftable and marflial! 
arc judges. 

But this triall in an appeale %% the common law pf later timet 
feldome come in ufe, for that the appellant procures the appeUee 
to be indified, and then he cannot try it by battel! : * but if the 
indi^Hnent be infufficient, then the defepdant may try it by 
battell. 

Now the auncient law was, that the vidory (hould be proclaim- 
ed, that he that was vanquiihed, ihould acknowledge his fault in 
the audience of the people, or pronounce the humble word ot 
crawnt in the name of recreanttfe, &c. and prefently judgement 
was to be ^iven, and after this the recreant flipuld anutttrt UUram 
Itgem, that is, he ftiould become infamous, and ihould not be ac^ 
counted in that refpedl Hher ti Ugalis hem* and therefore could not 
be of any jury, nor give teftimony as a witnefie in any cafe, be* 
caafe he is become infamous, and of no credit: ana this doth 
notably appeare in an ancient record, where the cafe was, that bat- 
tell being joyned in a writ of right of advowfon, in omms 5; H. 3* 
before the juftices in eyre in the county of Northampton, and th« 
champions combating, Philip 1^ iPugil champion for one of the 
parties was vaoq\uih^d« and thereupon proclamauon made accord- 
ingly: 



Ckp. 42; Weftm. prunefi ^48 

iogly : die king bj advice of his connceU reddn^ Under his great 
ieal the joyning of battell in the fiiid writ of right of advowfon, 

and the pioceecing thereupon did fignifie» Siuoii in Juelh fraii&9 Wit Mlc. 15 E. 

€9ntmj^icinriis pradiSh percuffb, irruerif in mndim Fknlipfum tantu, '• Ron 8; in 

nmltituA hcmtMum, vifde •pfrtjfiu /§ difindire nm pctuit^ qui homines i^^^^^'^r 

ferpetuam drfamati^nem fibi imptfiammt, et in iodtm dutllo creantiam c^^ ^fn^ient 

fnclam^ : rtx indi cirttorfadus^lic^fttumt qued pradi^ui Philip fus Mkatis de Burji 

pTupttr crtantiam pradiM* liberam ligm non amitteret, ^r* unenm dtviaut 

Ofthistriall by battell, Flcta faith thus, Duelhm fingidaris pi^na y/'^^ff^'g 

imter dms nd prohandum vtritatem iitis, tt qui *vicfrit prchaffi intelU- ^ ' Rot.^ft,^ ' 

gitur ; et qnamvis judicium Dei expeQetur ibidem^ quieunque tdmen f tet. ll/x. c. ^%. 



xhiean^ i, fiugularem pu^nemt Jponte fu/ceperit, W oliuhrit. See li^ 9. f« 31. b« 
h$micida ejt, it mortale contrabit peccatuau J^ cafe- del Ab- 

. (2) S(mpierhtfc9mmandtafaireladirtign\'\ And thefe words jSirceU^*^ 
are well oqplabed by Glanvill, Cm pater fans injunxit in extremis Deut^r. cap. iS. 
mgeuSf in Jide qua flius tenetur patri^ quod Ji aiiquando hqutlam de ver. 10. 
terra ilia audiretf hoe dirationaret, ficut id quod pater fans *vidit et Ghnv.M fupra* 
audivit* Bn£L li« 5* (o* 

(3) Ne/oit le champion le demandant con^reint a ceojurerJ] Utrt* 373* 
by ic appeareth that preventing jiiMce is better then ptiniihing 
juftice, meUor eft juBitia *vere pr4g*veniens, quam /ever^ puniens ; for 
when it is poniihed, yet the offence is committed, bat when it is 
prevented, then there is neither offence nor panifhment: this law 1 
prevented! perjury; which taketh away that part of the oath which 
iekUMiie or never was or could be kept. 



CAP. XLIL 

pUR ceo qui en briife daffifty dat^ pORASMUCH as in a writ of 
taints {i)yit di juris utrum (2}, affife^attaints, and juris utrum, the 

Its jurors fontfovent travels per ejfoines j urors have been often troubled by rca* 

des tenants: purview ejt^ que delheure fon of the eflbins of tenants } it is 

que li tenant (3) unfoits apparu/l en provided, that after the tenant hath 

courtjjammis nt puijfe le tenant fe ef- once appeared in the court, he fball 

foini (4), mes fain fon attourney a be no more efibined, but ihall make 

fuir pur luy (5), fl voile^ Etji non^ his attorney to fue for him, if he will %* 

foit laffife^ on Ujurieprife per fon de^ and if not, the affife or jury fhall b« 

faults taken through his default. : 

(fits. Eflbin, 5«. 55» 56. 639 64. 13 Ed. 1. ftat. |. c iS.) 
# 
The mifchiefe doth appeare by tbe preamble, and that the rather^ 
for that in thefe adlions here rehearfed there is a jury retourned the 
firft day, and therefore the delay of the jurors was the greater^ 
but of two miichiefesf one onely remedy was provided; for as 
great delay had the jurors where the demandant, as where the 
tenant was eiToigned, and here provifion is made for the eiToine 
of the tenant which was the greater mifchief e, for commonly the 
tenant feeks delay, and the plaintifes expedition; petius prJfumi" find.li, 5. f*. 
tar d^fidirare potiut tstfiantiam litis, quam duatiouem* 34** 

Thii 



±49 Wcftm. primer'. • Cap. ^is 

ifittonjf. 164. Thb adt is not underftood of a Wtit 6r^Ki(t de h9vel iiiffeijirrf 
^^\}^'^ ^' ^' for that in that writ, the tenant (hall not be effcined, neither bc- 
^ H. 6i 2** ^®*^' "^'' ^^^^^ appearance, locum non hahet ejfortium in ferj'ona drffei- 
f Aff.izaaAfl". fi^"y f^l redijjii/itoris ^ but this is intended of an affife of «wr- 
79; aoAff. 51/ daumeflery and It is faid, that the juftices of the kings bench will 
74 Air. 6. not allow an efla?ne for the plaintive in no manner of affife, nor for 

6 E 3. 25. the tenant in alfife of morJaunc*, 

44 E. 3. 5. But albeit no e^Toine for the tenant dolh lie in affife of non^el dif^ 

44 Aff. 24. Jktjin^ yet if the fame be difcontrnupd by the non^enu of the juf-' 

tices, or by the demife of the kin^, in a reattachment the tenant 

fhalf be eHbined, and fo ihail the tenant be in a refummons after a 

30 AiT. p. 5; difcontinuance in aifife o^mord. 

t Aff. p. 22^ An affife of mord. was brought in CheHcr, tie tenant voM^ched: 

% foreiner to warratfty, whereupon the record was removed into 
• the coon of common pleas, 15 Pafch. at which day (though it be in. 
an affife of mord,) the tenant may be eiToined, for the plea in bank 
h not the plea of affife, but the plea there is onely upon the war- 
ranty, for the affife fhall not be taken in bank. 
W. 2* eft. 2?. The flatnte of W. 2. doth provide for the othet mifchiefe in the 

a6 Air. p. 35. cafe of affife ofmord* attaint ^ and juris utrum, *uiz, that the de-* 
45Aff2. 30H. luandant therein after appearance fhall not be cfibined ; but that 

"• 16 A(r. 10. £|j^tQjg cxtendeth not to the affife oi novel dijfeifin. 
96 Afl; p. 25. { J ) Dattaints,) This ftatute is intended of the ten^t in an at- 

34 Aff, p. 6. taint as well in a plea perfonall, or mixt» as upon & plea meerly in 

the reality. 
6 E. 3. 25. * (z) Juris utrunt,] See the ftatute of W. 2. abovefaid. 

22 Air, p. 79. (3) ^e le tenant,] This doth extend as well to the tenant irt 

23 AC p. I J^ law, as the vowchee, and tenant by receipt, as to the tenant in dced^ 

for it is to ouft dt^ky for expedition of juftice, and for the eafe and 

benefit of the jurors, and therefore being in eqaaJl mi^htefe ihall 

be within the fame remedy. 

Hereby it appeareth that this ftatute provideth onely againft tfie 

tenant after appearance, and leaveth die eftbine of the plaintiiFe 

( as hath been fa i d ) at large. 
12 E. 1. ««>in (4) Se iffcine.] Though here cffi^ine be fpoken indefinitely, yet 

175. 4 E.3.34. is it to be taken in a common fenfe, and therefore is it to be un- 
€ E. 3. effoine derftood of a common effoine, and not of an eflbine de Jer^vice le 
^^* royt for fiatuiq per regem, dominos, et communitalem regni ordindta in 

communis et fvulgari Jcnfu intelligunturt. 
f.K.B. 25. (5) Mesfait/on at tourney afuer pur /ay.] By the policy of the 

Brit. 285, 286, common law, that fuits might not encreale and multiply, cum hies 
•J7> &c. potius refiringenda Junty quant laxavJ<r, both piaintife, and de- 

G!o'c?cap!s.*°' fcndant, demandant, and tenant in all adlions reall, perfonall, and 
W. a*, ca. 10. wife did appeare irt perfon, as well in courts of record, as not of 
a7E.i.dctems. record, becaufe the writs doe command the tenant or defendant to 



amortifand, appeare, which was alwayes^takcn in proper perfon ; and the entry 
^^*E^*^^r^' in every a^ion for the demandant or piaintife is, et pr/fdiSus pe- 
15 e'^ Swr.de *'^^* ^^ querent ohtulit/e 4. die, which was ever underftood in pro- 



Carlile. 3 H. 7. per peHon : but when this and other ftatutes had gir>n way to ap- 
c. I. 23 H. 8. peare by attoumey, it is not credible how (with attournrys and 
c#p. 3, &c. their multiplication) fttits in law (for the moft part unneceffar/ 

the fourth bTOk, ^^ ^^^ trifling caufes) when the parties themfelvcs might fit tjuief- 
end here before) ^^ home, increafcd and multiplied: fo dangerous and iil fuccefli^ 
cap* a6, have ever had tho breach of the maximcsand auncient rules Q$x}sa 

common law. as elfewherc hath been obfervcd. 

' .It 



CSap. 43- 



Weftm. primcf* 



It appearetk in Glanvils time, that the judice^ admitted the 
parties,^ rej^onfidem locofm ad lucrandum vel perdtndum^ but then 
onely when the parties themfclves were prefent, for he faith, f^emm 
•fmrt€t eum efft pr^fentem in * curia, qui refponfalem it a in loc^/uofumt : 
et nota differentiam inter refpon/aUm et atiornatum. 

And the Mirror fpeaking of the auncient law before the ftatute 
Isuthy Ah^on eft a recii*uer attourneyt cu nul poier eft a ceo done per 
hriefe en la cbauMcery : et ahufian eft a receiver attourn^, qu U parol 
weft my attain* per pre/enee des parties, ^c. 

After this in divers parliaments it was thoaght good to decreafe 
the number of attoumeys, finding them to be the caufes of multi- 
jrfication of foits. But thongh divers good laws have been made 
dierein* yet the number of them daily increafeth, to great incon- 
venience in the common-wealth, and to the no fmall blemidi and 
difcxedit of that auncient and neceflary vocation. 



Gltn.11. 1 I.e. f. 
Bra^. lib. 5. fo. 
353, 360. 
Mirr. c. 2. §ti« 
Des Attornies. 
See the firft part 
oftheInftituC£iy 



Rot. Parl<* 
fto £. I. De 

Actournatis* 

4 H. 4. ca. 14. 
33H,6.ca«7. 



CAP. XLIII. 



pUR,a9 ^ue les demandants (2) 
font fivsnt deiayes de tout droits 
pur cio que ou font plufors parceners 
tenants (3), dont nul putt refpoign* fans 
auteTy ouquil adplufours tenants joint-- 
mentfeoffes (4), ou nul ne fciet fonfeve^ 
raly et ceux tenants foventforchient per 
ejfoine ( 1 ), inint que chefcun iit un ef 
Joins : purview e/l dejormesj que ciux 
tenants neient ifpiigne^ forfque a un 
jour^ nient pluis que unfile tenant na^ 
veroitj ijjint que jammes ne puiffent 
forcher^ forfque tant foUment aver un 
ejfoine* 



pORASMUCH as demandants be 
oftentimes delayed of their right, 
by reafon that many parceners be te- 
nants, of which none may be com- 
pelled to anfwer without the other, 
or there may be many jointly infeofF- 
ed (where none knoweth his feveral) 
and fuch tenants oftentimes fourch by 
eflbin, lb that every of them hath a 
a feveral. efibin; it is provided, that 
from henceforth fuch tenants (hall not 
have efi'oin, but at one day, no more 
than one fole tenanf ihould have; 
fo that from henceforth they (hall 
no more fourch, but only fhall have 
one eflbin. 



(Hob. S. 46. Fitz. Eflbiiiy 8s« Z19. Fitz. Foarcher, 3, 4. 10. 13,' 24. Bro« Fourcher, lo. 6 £4. 
I. fiat. X. c. 10.) 

(i) Forcbient per ej/oine.'] The true underllanding, what it is to 
fourch by eflbin, doth open both what was the mifchiefe before> 
and what is remedied by this ftatute. 

Fourcher by efToinej on the part of the tenant, is when a precipe Braa,L5,f.342v 
is brought aeainft two or more tenants^ and after each of them have 33 H. 6. 25. 
had one eflbine, which is due to them by law, they over again de- * £• 4* '9* 
lay the demandant by fuccefTive effoines. 

For example, a precipe is brought againft A. and B. A. is ef- 
foin^d, and B. appears, and hath idem dies given him ; at which day 

A. appears, and B. is eiToined, this is lawful!, but then at that day 39 H. 6. sS, 29* 

B. is elToined again, and C. appears, et Jic njicijfim et altemis vi- ^^ hereafter 
tihusp this is called fourcher by cffoinc, and fo it is explained m our ^^^^ Tcaanti. 
hooks. 

This 



44^ Wcftm. prfmei'^ GaJ^* 4.4* 

ifitt«m,f. 164. Thb adt is not underftood of a x^"' ^^/A iM i^nd^K t© 

^»«- »• 6 c. 9. for that in that writ, the tenant P 3r Aiih, « awimi /^fr«/ 

^ H 6 4t' ^®**^» "^'' *^^^^ appearance, /p/^ -^/^ *** ^fimtntwr nfk^ffimi 

f A(r.»r2x A{r. Z'*^''' '•'^^ redijftifitoris ; h' - ^^^arfuirmimuwdtMs juris i 

79: 30 Aff. 51/ dauncefter, and It is ^ --^ . = - 

34 AiT. 6. not allow an eflbin^ ' ; '^^fl^^n^ " » ^l^wc» »«<* bccaufe 

* E 3 as- the tenant in allif >r ^5« dteiandants by efToines and 

44E.3. J. Bat albeit no ^^>^/ir«'Ied>rr^r/#r ^/«^^ 

44 Aff. 24. >5^ff, yet if th . >.S?0 «*^ *^f ^ ??? ^^ **»^ ^'?*"^ ^^°^^ 

tices, or by ^'''^lH^tl^^ ^^ vtiOvHA be a fburcher, a vicif- 

fhalt be eiT v-^'^>S^^ ^ ^^ ^^^* ^^ ^"^^ eiToine. So atf 

^ Am p. 5. difcontir '^iiJ^i^ ^? fourchcr by eflbine, whkli wa* 

t Aff. p. 2a« ^ n ' , y^^^jTUt dotly efibine, as hath beene (aid» mhkM 

a for ^*^f»^ii 



the 
ar 




J4A 



La^ bc^^^' wnere oe axven parceners lenaociy or ce- 
/ / i^'Mt^iakofkA* &n<^ ^ofe teiiantt iburch by eflbifie; fi> at 
W. a* «. ^%. (T^rdfJ^d^cth to aaioM h the realty. 

J16 Aff. p. 7 ^rli^rjSf^^^tnxt extends not c6 an aaite 6f debt Ofky^f an Obli^ 
45A/r2. ;;•>; '>f«*;L^t,6ro.theflifce^oi^^ 

^ »• >6 Vy i^^'^Io^/'I This aa is to be onderftoed after appiraacc, 

96 AfT ^t^'u. (^iLth t^ ^11^^ <>^ GIoc' recite it^ for diere is 116 foordier 

*' ^ if^ *''a ^^^fonocr efibins and reciproeall aj^iMuante, %i hath heea 

^/ / ii ^j .^d this doth alfo prove what foardier b* 

^i* T% ^las /fstttte being made foi' expedition of joftic6» <nd for ootf- 

jic'''''/f. -^ of delays is benignly interpfeted ; for b a writ of annaity 

/ ^' tie^^ ^itift a parfon, he prayeth in aid of the patrol and ordinary^ and 

''''/r ^\ t^' ^^^ ^^ ^^ ^^°^ ^^^ ^^^ ^^ eflbin, woold have fourched 

pt^^^ hycffova, and could not by the role of tKe coart; and yet the 

$$> ariee in aid is no party td the writ. 

And this ftatfite is made againft the fo'urcker b^ eflbin of tbe 
^ ^^7 f^ tenants* and not of the demandants. 

5jH. f*,^{^. (4) P^cmers it jmmimiwt fuffes.] This ftatute fpeakbg ei- 

ffef-/^ jo. pfeAy of pjtrceners and jointenanta, extends not to baron and feme 

^t^u '^^^ ^^ ^^ "^^^ ^^ ^^* ^^' which is remedied by the fhid fta* 

* ^ ' tflte of Glbnc' ; but Where baron and feme be jttj^ntly infeoffed, 

they are within the purview of this ftatute : all jointenants are 

within this ftatute, although their eftate be Created by any other 

conveyance then by feoffment. 



CAP. XLIV. 

-plJR ^'« 9^^ f^bes des genUsJi pORASMUCH as^iver$ perfone 

J^ font f augment iffQini[\)di w/re caufe themfelves falfly to be ef- 

U mer^ (*)> ^ ^« thfuerent en Engle-* ibtned (for being otcr the feaj where 

urre lejourde Ufummons : purvltw eft indeed they were within the realm the 

deformesy que eel ejfoine ne foit pas de day of the fummonsi it is provided 

tout allow^ Jl li demaundant le chal- from henceforth, that this cfibin be 

len^fj if fott prift daverrer {?) quit not always allowed, if the demandant 

fuit en Engleterre le jour que Ufummons will chaUenge it, and will be rea *y to 

fuift aver 



^•44* 



Weftm. prim«f. 



aSt 



^/t, it irin finmigms apres (4).* 

• aJ9ume in ce/ifirmfi ^utfi U 

ttfue a tiiljour avemunt per 

^'-ome hi court It roy agardre 

dint ^ui U tenant fuifl deins 

^rmcrei DengUterre (5) lejour 

tl fuit fummonsj et trots fentains 

jpresj ijjint que ilpuit efire reafonable* 

mentgarny de lafummons. ((>)y/oit lef- 

foim turne en un default (7)5^/ ceo fait 

a intend^ tantfolement devant lesjuf- 

iices li roy» 



aver that he was ih England the day 
of fummons and three weeks after; 
but (hall be adjourned in this form: 
that if the demandant be ready at a 
certain day, by averment of the ct)un- 
try, ot otnerwife as the court (ha}l 
aw.ird, to prove that the tenant was 
within the four feas die day that he 
Was fummoned, and three weeks 
after, (b that he might be reafonably 
warned by the fummons, the eifoin 
fhail be turned into a default; and 
that is to be underftanden only before 
juftices* 



Of the diverfity of eflbics, and amongft them, of this eflToio, 
called here ultra mare, yoa have heard before in the expofitioq-of 
the ftatnte of Mariebridge : for the better utiderdanding ot the 
miichief before this a£t, and of the purview thereof^, it is necefTary 
to onderftand the diverfity of eflbms ultra mare; fome of which, 
ancient authors call ejfnnes de fer*vitiO regis aterni : and (bme, de 
Jeruitio regis temporalis : of the firft fort were, v/«. eid terram fame* 
Sam, And this was two-fold, q/ze. Cum feregrinatio tfel pajitgium 
geuerak fuorit ad terram fan&am, et tunc recedant partes fin* die, quouf^ 
que effmatus redlerit, *uel ebierit, ^r. Semper tamen n»u hahet locum 
ifiuM effouium, quia uon nifi tempore transfretationis alicujus regis cum 
foregrsnatione puhlica etgeneralit aut cumfimplexfuerit^dabiturejfeuiato 
ttsrminus unius muni et uuius diei, 

£t fi fimplex fit peregrinatioy et ultra annum et diem moramfecerit 
odtra mare, excufatur ejus ahjentia Jecundum quofiam per ej/oniumfim-^ 
flex de ultra mare, et fie hahehit Jpacium 40. dierum et unius fiud et 
unius ehhe ; etfi adhuc moram longiorem prottaxerit, habet effoniumfim* 
fUx de malo njetaendi citra mare, per quod hahebit ad minus fpacium 
15. dierum auod verum eft ad minus habehunt ejfoniati tantum tempus 
et ox caufa majus tempus fecundum difcretionem juftlciariorum* Et quid 
fi tunc non 'venerit? procedatur ad defaltam contra eum, nifi forte con" 
tingat talom effoniari de morte ad cautelam. Si quis autem ejfomatus 
Jkerit ejfonio de ultra mare citra mare Gracorum quod profeQus fit in 
Jer^itio domini regis ^temi in peregrinatione alia quam ad terram 
fam3aM,ficut apud SanHum Jacobum, 'vel alibi, datur dilatio ad mittui 
fuadraginta dierum et uuius fiud et unius ebbe ad excufationem ejfoniati 
dofimptici ejfinio de nUra mare, i^c. And after he faith. In hoc cafu 
induciie funt arbitmria dum tamen ad minus quadraginta dierum ut 
fifra. And Fleta further faith, EJfonia autem ultra mare Hiberni^ 
et Scotia n)ortendafunt in ejfqnium de malo <veniendi i, per 1 5* dies. 

And Glaiivile, who wrote before all thele^ faith, Efi aliud genus 
tffbniemd* ot neceffarhim, cum quis ^oniat fe d^ ultra mare, et tunc fi 
rocipwtur effoniitm, dabuntur ipfi ejfoniato ad minus quadraginta dies^ 
(ffr. And fpeaking of eilbms, by reafon of peregrination, he 
fidthy Si nserfits Jerufidem i*uerit is qui fe ejfoniare facie, tnncfoUt ei 
dart refpeHut unius astni et unius diei ad minus, He. 

By thefe ancient anchors it appeareth, what delay this efioine 
do ultra mare wrought to the demandant; and by the law no aver- 
ment could be had againft it, no more then in a prote^ion, or in 

11. IirsT. iJ the 



Mariebridge^ 
cap. ia« 

i 254 ) 

BfaQ.iib. c. fo. 
338,339. Flct^ 
lib. 6. cap. S* 
Brit. cap. xsj. 

3 E. 3. 29 Ace. 

Minor, cap. %. 
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fleta ubi fapciL 
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tbe ^M de fer*oice ie r»y, wUch (fpeciallf in thofe dayes when 

fdcb efiiaes ie ukra mart were fo ffcquent) was vere miichievoits ; 

for fome fained fuch a paiTage or peregrinatioii» and fome went of 

purjpofe after the puixhafe of the fracipt^ whidi b weH exprefisd 

trU fuprt. Jjy Y\t\Si : ^««/ /tfffir^ff quUam^ qui cum fuerint hrevia fufer ipfis im- 

fetraiOf extra regnum Je dintertunt, ne fummoniti^»e Jint franfenti ut 

fie jus peteniis per ejfenium de ultra mart deferri poffitt tt undt pro^i/um 

tfi, quod fi pttens offerat 'uerificare, quod teuens fuerit in Jnglia dU 

jummonitionisy et per tres feptimanas Jequtntesj adjourfietur tffoniumi a 

irrotuletur calumnia petentis, etfi alia die conftare pojjit jufiitiariis per 

inquifitionemy «vel alio modo, quod tenens fuit in Jinglia die fimmoni^ 

tioniSf et per tres feptimanas fequentes, it a quod potuit rationabiliter 

pramuitiri, vertatur iUud ejforuum-in defaltam, fed hoc ohfernjet^ taum 

iummodo coram jufiitiarus, 

Mirrofj ca. 5. j|) Fcntfauxmtnt ^oine.] All falfhood is abhorred in law, and 

^ I. & 4. therefore the Mirrour faid well, Abufioneft que faux caufes de effoine 

font de ey que droit ne alUtMe fauxime tn afcun ca/s \ the law allowed 

no falfhood in any cafe, which is a maxime of the common law« 

contra 'veritaiem lex nunquam aliauii ptrmittit, 

(2) Effoine de oujlre mere.] This z&. doth extend onely to the , 
tfiine de ultra mare, whereof we have fpoken at large, and not to 

%i H* 6* ao« the ejfoint defervitio regis, Uc» Fide 2 1 H. 6. fol. 20. 

(3) Et foit prift da'verrery &c.] This averment, as hath been 
fald, coald not be taken by the common law, no more then in cafe 

' t *53 3 ^^ ^ proteftion before the flatute of 33 E. i. which giveth an 

averment in cafe of protedlion ; of which Hatute you Siall read 

5e"rot ^i H *' ^^ ^^^ books, and how the protection may be repealed ; and in the 

6.t.»iH.6.^o. common ejoine de malo n/eniendi, or de fer<vice le roy, no fuch avcr-r 

39 £. 3.35, ment can be taken againfl it. * But if the tenant be eilbined in 

47 E. 3. 16. any action dtfervitio regis, where in truth he is not in the kings 

* ^*-"** fcrvice, then the demandant or plaintife may fuc a ^fpeciall writ 

is H* ei 5*8, ^"^ ^^ ^^^ chancery direfted to the jufliccs, rehcarfing, that he is 

19 H. 6! 35. i^ot in the king fervice, and coramaunding them to proceed ; tliea 

5 B. 4« 2. the efToin (hall not be adjourned, but ihall be quaihed prefently. 

" ^•.4- *o» And fo before this ftatute in the ef/(>ine de tUtra mare^ if the party 

F N B.'i7.'h? ^®r* ^" England, the demandant might have purchafed the like 

^ GlK.'cap.8.* ^^^' ^^ ^^ abovefaid; but for that many titnes that could not be 

Outained without great dii&calty, this averment was given for 

avoiding of falfhood. 

(4) Jour que le fomons ^uifl fait, et per trts femaigms aprts.] For 
the fummons alwayes is made upon the land by two fumner^ 
whether the tenant, or any for hiih, be there or na 

The day of the fummons is not counted parcell of the three 
weeks, but it mufl be three weeks after that day ; otherwife h^ 
it been, if the words had been, three weeks after the ftimmoo^ 
made. 

(5) Deins It quater meres d^Anglettrrt,'] Within the four feas, if 
as much to fay, as within the juhfdidlion of the king of England s 
for all within the four feas was either part or holden of the croim 
of England, as by many ancient recbrcls appeareth. 

(6) %f // puit eftrt reafhnablement gart^ de la fummotu.] Thm 
three weeks after the day of the fummons were given as a feafon- 
able time, wherein by common intendment he BU£ht have notice 
•f the fummons made upon his land. 

3 (7) «* 
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(7) Stit Moiftt turni ia un default.] This is the Ttmedf givctk 
by this afl. Tot the benefit of the demandant^ who was unjaftly de-* 
layed by this eflbin. 

A woman tenant in a writ of entre, &c. was efToined, for that (he 3 £« 3. 19. 
was in terra fanBay wix, from the time of the efToin, for a yeer 
and a day ; and it waiMhid, that the tenant (hoald lofe her land, 
if it be found by inqueft, that ibe was in England the day of the 
eflbia; and there it is (aid» that at the day that the parties 4iave by 
the eflbin, the demandant fhall be received to aver his chftlleDgt* 
Confider well this book, and the book alfo of a£ H. 6. which ex- ai Hb 6. 3. 
pounds the ftatute of 33 £. i . Fide Raft. PI. fol. 297. See nkore 
for the antiquity of eflbinsy and great variety of matter, both of 
this ^fibin and of all other, in the Mirrour. 

And thoQgh this kinde of eflbin is this day out of ufe, yet haive 
I fpolceii of the fame thns much for two caafes : firft, for that mine 
endeavour hath been, to explain thefe ancient laws, attd to make 
every word of them fo to /peak;, as they may be iinderllood. $t^ 
condly, the fevexall points of learning that .do n& out of this kw 
(thoogh the particular cafe be out of ufe) may ijarve to good pur- 
pofes, you fhall obferve in this and many others of this Aatiife, in 
this fecond paxt of oune Inftitutes. 

Where the text ia evident, it were k)i& of time to make my elc* 
portion. 



Mirrofycap. i; 
§. 3. Cip. 2. §. 
fto de Eflfoias. 
cap. 5. §» J* 
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T^E delates en touts mamrs des 
briefest et des attachments {i) ifi 
furvietVy ^uifi le tenant 0U ie drfen-- 
dantj apres Ie frimer attacbment tef^ 
m9ign\face clrfauk^ maintinant foit le 
grand' dyirejfe {^) agarde. Et fi 
vifc^ nt rifpoigm jufficientment aujour^ 
fnt grevoufrnent amercie. Et fil 
maUnde que il ad fait lexuution en due 
manery et les iffues hatles as mainper^ 
norsy adonquesfott maunde au vifiount^ 
fuellal auttr imrface venir Us iffues 
divant jujlices. Atji lattachee veigne 
10 c€ojoeur afaverjes difaults^ tit ilfes 
Mies ( 3 J* Etfil nt veignty M le rey 
is ifiies (4). Et leeju/lices Urdy{s) 
ksjaueH liverer a 4a gardrdbe (6), et 
juJHces del hattke a Wejiininfter {j) ks 
faeent Rver al exchequer'^ etjuftices en 
e^re^ ait vifcount de celt countte {%) au 
lis pledent^ auxybien de celcouniie^ come 
des famine oiumtieSf et de eee feient 

£hafg/fs 



rjONCERNING delays in all 
manner of wiifis and attachments^ 
it is thus provided) that if the tenant 
or defendant) after the iirft attack* 
ments returned, make default, tiiat 
incontinent the great dlftrcfs fhaH be 
awarded; and if the iheriiF do not 
make fufEcient return by a certain 
day, he fhall be grievoufly anaerced ; 
^ and if he return, that he hath done ex- 
ecution in due manner^ and the iiTues 
delivered to the fureties, then the 
fheriflF (hall be commanded, that he 
return ifiues at another day before the 
jufticesi and if the party being at- 
tached come in at his day to fave his 
defaults, he fhall have the ifhies ; and 
if he come not, the king (hall have 
them; and the king^s ju'lices fhall 
caufe them to be delivered in the 
wardrobe ^ and the juftices of the 
bench «t Wi^fliiiinfler fhall deliver 
M 2, them 
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chares enfummam fier rdles dts juf- 
iicii (9). 



them in the exdiequet; and the ju^ 
tices in eyre unto the flieriffof that 
lb ire where they plead^ as well of thac 
(hire, as of foreign (hires, zaA fhall be 
charged therewim in fummons by the 
rolls of juftilps. 



S7H.6.1. 

7 H. 6. 9 Brit. 
cr.26.dcattaidi> 
meats* 



Reglih jodic* 

Brit. foL 50. K 
48 £• 3. 26. 



Brit. ttU fupra. 



18 C 3. judgpk 
menr. 120. fm 
^ E. 2» ibid* 
• 30. 14 E. 3* 
Defaalc. 17. 



[ass] 



CckhasK {1 K^ 

3. ftat. de Scaoc 
ArtiCk fuper 
Chart. 18 E. i\ 
c^. %. Fletai L 
a* cap* (• 



The mUfehtef appeatcth by thb fliort preainble« to be de- 
lay, &c. 

(i) Attaibment,1 The attachment mo(t be made by moveable 
goods, and meer perfonall, which rray be forfeited by outlawry^ 
and Aot by ^oods which he hath as executor or adminiftrator, nor 
by a clod ot the earthy nor by any chattel! really as wardfhip, or 
the like. 

(a) Grand difh^.'\ Difiriffio magna, it is fo called, not for the 
qnandty, foV it is very (hort ^ btft for the quality, for the extent is 
very great : for thereby the (herife is commanded, ^um/ diftringmt 
ttntmiemt ita ^mi iffh ">^ ali^tiis fer ipfum ad ea manum afpomat, ^0- 
me baffUirit mtm PrmcifHan, et quod de exitihus eonmdem nMs rr- 
Jpwd9aty et ^tted bakat corpus gas, ^e* 

This writ lyetk in two cafes, either when the tenant or de« 
fendant b attached, and fo retourned, and appeareth not, but 
Inakes de^ult, then by this a£l a grand diftrefle is to be awarded ; 
or when the tenant or defendant hath once appeared, and after 
makes default, then this writ lyeth by the common law in lieu of 
z petit cape. 

Britton fpeaketh of diftrefies pcrfonall, which he intendeth of 
perfonall goods upon the attachment, and diflrefles reall, which 
concern the realty; and a third may be added, njisc diftrefiea 
which do concern both the realty alid perfonahy, as this grand 
diftrefie doth. 

In z JeOa ad mcliudimim, after apparance the defendant made 
defoultj whereupon a grand diftrefle was awarded, and the de- 
fendant made de^ult again, and thereopon the plaintife liad 
judgement. 

(3) Et filatacbee veigui a ceo Jour a Jinfer Jes defaults ^ eit il Jks 
iffueu'] Here the laitacbee is taken for him that is diftrained, and 
appeareth upon the grand dtftrefle. 

(^) Etfii m veigue ei$Jir9jf ks iJuisA For then judgement is to 
be given againft the 4^ndant» as hatn been iaid beK»re, and the 
king to have the iflbes. 

(5| Et Us jufiices U rojJ\ That i8> the juftices of his bench, ta 
called, for that all the pleas there are coram rege. 

(6) Lesfacent liver a le gardrobe,] There hath been an ancient 
officer of the kings hoafhold of old time* called cufios mtaginegard^ 
roba, warden or keeper of the great wardrop^ or wardroM, of 
later times called mafter of the wardrobe* fo called, becaufe he 
hath the keeping and charge of the royal n>bes of former kings 
and queens, imd lor providing of robes* &c* of the king€ he hath 
alfo the charge of keeping and providing of hangings, bedding, 
&c in fbinding wardrobes in the kings honfes* and the delivery of 
vdvet and fcarlet alknved for liveries, ice. And many other 
things belong to his office* which are not neceffiiry 10 be here re- 
peam : he is accotmcable in the excheqaer. 

I>e 



Cap. 46. Wcftm. primer. 255 

Dt articmlis fwrtQU earam dvmino rege per tomitem martfchalhm R«t. ParLPafcb. 
fro bits fiue ad officium/uum in curia regis damahat pertinere^ dami/ms ** ^* *• ^^*- *• 
nx n/ult quod diSti articuli irrctuUniwr in garderoha^ et quod iranjcrip^ 
imm i9rundim liheretur prsefato comitif et qupd nee i^e me miuiftrip 
Jitt aliquid bahtant^ feu fibi attrabant ultra ta qust ibidem itrve-^ 
miuatur, t^e. 

Fide in the exchequer, de antre igE. 2. a privy feale bearing Int* oonmiviiift 
4ate ^ojunii, anno 19 £. 2. concerning his account amongft to Sck. de anno 
others. '9 ^- »• 

Bat here it may be demanded wherefore ihcfe iflues were to be 
delivered into the wardrobe ; for the anfwering hereunto, it mud 
be underflood, that the kings juflices of his bench uid in thofe 
dayes follow the court (the retoume of the proccfle of which 
court to this day is coram rege ubicunque fuerimus in AngUa) there* AftfupetChiit; 
lore it was fitted for them to make delivery of chefe iffues to this ^*!^S; 
oilicer of court. Flci^ I. a. ca. a. 

(7) Lesjufiicet del batJke al TFi/fm*.] That is, the jaftices of the 
court of common pleas (hall make their eftreats* and thefe iffues 
lae part of the green waxe. 

(8) Jlnjijcount de eel coimtie,'\ In this particular cafe of iffues w. s* ca« iS. 
the jnfHces in eyre delivered the eftreats to the ^tnSk» tnde be- 
fore ca. 1 8. which extendeth to fines and amerciaments* ' 

(9) Per relies des jmfiices.l That is, particularly, and not a W* s. ca. i%. 
totall. 

Vide more for e(!reats the ftatntes of 5 1 H* 3, W. a. cap. t* 
42 £. 3. cap. 9. 7 H. 4. cap. 3. 



CAP. XLVI, 

pXJRVIEW eft enfement^ et per TT is provided alfo» and commanded' 

le roy commaundey que lei juftices by tfee king, that the Juftices of 

Je banke le roy^ et jujiices de banke a the king's bench at Weftniinftef from 

IVeftminfter ( 1 ) deformes per pledant henceforth fhall decide all pleas de- 

Us flees £1 terminer a ujpjour ( 2 )» ava»t tefm jpabje at one day, before iny m^it* 

que rienjoit arraine^ ou CQmnunce 4es ter be arraigned, or plea commenced 

pleesdeljour* en/uantyfor/pris que lour the day following, favin^ th^t their 

ejiinesloienientresyjudges^etrendusyet eflbins fhall be entered, judged^and 

per encbefon de ceo nul home fe affiey que allowed; yet« by reafon hereof, let 

fine veigne aujeur que don* luy eft» none prefume ^ abfent him&lf at the 

dav to hio^ limited. 



Pirft, in fome impreflions both in French and Bnglifli of this 
aa, thefe words [Et juftices de bank al fTeftm'l ^ omitted, and 
towards the end theic words [/orpri/e Uujr i^ines] be likewife 
omitted, both which without qacliion ought to be inferted as par- 
cell of this excellent law. 

The mifchiefe befere this ilatyte was, in refped of prepofterons 
or diforderly hearing of caufes; for niany times the judges of 
the kings bench, and of the coort of common pleas would by 
importanacy of great m«n and others ia the irregular time of H. 3. 

U3 fut 
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ppt off matters to be heard at one day antill aiiotber» and at tha^ 
time ^eare feme other matters appointed to be heard oh a day 
following, whereby the parties, whofe caufes were then difap- 
pointcd, were not onely ddayed, and put to farther charges, but 
many times, when their caufe came to be heard, either were difap- 
potnted of their councell which they had inHrad^ed, or the day ap« 
pointed .not being come, had no cpunceli inftruded at all; and 
befides where witneffes were req^ifite, they many times failed of 
them: this law therefore is made to remedy thefe prepofterouf 
and diforderly proceqdings, and to give jqdges a jaft caufe of 
deniall of any fuch requefts, though never (o powerfully, or im* 
portunately made, and that this l2w may ferve for their buckler 
and (hield, which Fleta rendreth in thefe words : 
f kt«,li. a. 0.39. ft froFviJum eft 9 quod jufticiarii d^ utroque han^o placita ad waa^ 
diem adjoumata ferpniant^ anUquam placita diet fequentis ^iticquMMi 
placitare incipiani, hoc tamen excepto, quod *tjp>nium illius diei /uperv4>^ 
i^entis admittaiurf adjudicetur, tt redcUtur* 

And hereby it appeareth that both the faid daufes fo omitted^ 
as is aforefaid, ought to be inferted. Of this kiude of heaiing 
of caufes ic is truly faid, Merito b^c dicwUwr pr^poftera, quia in%iJs . 
frafunt pcfteriora, 

(i) ^ juftices de banke le roy, Sff del hanke al Weftm\ &c.J 
This ilatute being made in affirmance of common right dc^h ex- 
tend to the court of chauncery, court of exchequer, and to all other 
courts of juilice, for that all are within the fame mifchiefe, and 
therefore ought to be within the fame remedy. 

(2) A terminer a un jour,] Upon this aft this auncient concla- 
fion of law doth follow, Judicis ojgidum eft opus diet in die i^a 
, perficere, , 

>ftg. Chirt. And this agreeth with that excellent law of Magna Cbarta^ 

e. »9. l^ulli <uettdemu3, nulli negabimus, aut differ emus juft it iam, *vcl return. 



CAP, XLvir. 

jD UR f^TEff^ ffi enfiment, jjut Ji T T is provided alfo, that if any from 

ul defomus pur chafe brief e de henceforth purchafe a writ of novel 

vwel diffiijin (r), it celuyfur jjue le diffeifin, and he againft whom the 

briefi vUnt^ ceme principal diffeifir writ was brought as principal di^i-^ 

nfurgt avant que lajftfe fiit paffe^ que for, dieth before the aflifc be pafTed^ 

lepr eit fort brief e {tentre foundus fur then the plaintiff ihall havje his writ 

dtffeifm^fur U beircy 9u fttr ks heires of entric upon difTeifm againft the 

les dijfeipn (2), de quil age que i/s heir or heirs of the difleifor or difTei- 

foient. En mefmi le miner fit le heirc^ fors> of what age focver they be. In 

vu les heires le * diffiifei lour briefes the fame wife the heir cm* heirs of the 

dentre fur les diffeiprs lour aunce/trey diffcifee fhall have their writs of 

•u hur heires [2)t de quel age que ils entrie againfl the diffeifors, or their 

foient. Et ft paraventure He diffeifee heirs, of what age foever they be, if 

mourge avant que il eit fm purchafe peradventurc the diffeifee die before ■ 

fait (4), ifftnt que pur les nonages des that he bath purchafed his writ; ic^ 

ifiires dun part m tauter ( 5 ) nefoit le that for the nonage of the heirs of the 

t f 257 J brie/K 6ne 
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hrjiffr abaius^ m h fk^ delay (6)« mts one party, nor of the other, the writ 
in fnantque Ihinf poitfans Uy finder ^ (hall not be ad>atM, nor the plea de- 
fnt bafte fur la fnflifuit etprei le djf- layed; but as much as a man can 
feijin (7). Et en mefrrn U maner foit without offendirig the law, it muft be 
in ceo paint gard^ en droit des prelates^ hafted to make frelh fuit after the 
gents de religion^ et outers (8), as diflcifin. And in like manner this 
queux terres et tenements en nul maner (hall be obferved in all points for the 
fuijffent devener apres outer morty le right of prelates, men of religion, ^d 
quel que ilsfoientdijpifees^ ou dijfeijours. other to whom lands and tenements 
Etfi les parties en pledantdifcendont en can in no wife defcend after others 
^nqueji^ et lenquefi paffit encounter le death, whether' they be difleifees or 
beire deins age^ et nofmement encounter difleifers. And if the parties ia 
U heire le djjfeifeey que il en cee cafe est pleading <;ome to an inqueft, and it 
Jotiaint (^)de la grace li rey Jam rien pafleth againft the heir within age} 
dmerm and namely, againft die heir of th« 

difleifee, diat in fuch cafe he iliall 
have an attaint of the king's fpeciai 
grace. « 

Mirrory et. 5. 4 4. (Dyer 137. 6 Rep. 4. 17 Ed. 3. 16. it £d'. 4« 17. S Ed. 3. 71. %l Id. 3. 
ft7. 17 H. 6. I. Fits« Age, 71. 3 Bulftr. 137. Reg'ift. 229, 230. 13 Ed. i. flit. I« c. 15.) 

The mifchiefe before this ftatute was, that if a man had been See the Caftum. 
difleiflcd, and cither the diffeifec, or the diffeifor had died, their 4eNorm.ca.43* 
Jbeire being within age, in a wnlof entre/ur^iffeifiu brought by the 
heire of the diffcifee being within age, or by the difTeifee or his 
heire againfl the heire of the difl'eifbr being within age, the paroll 
had demurred untill the full age of the heire relpe^ively, which 
was a great delay, and is remedied on both parts hy this afl. 

(1) pHrcha/e briefe de no^el difiiJinJ] Albeit the difleifee pur- 3C. 3. af^7i. 
chafed no writ of affife of novel dijfeifiny yet the heire or heires of S £. 3. 71. 
the difleifor are within this ftatute ; for feeing in this cafe here put 

by the makers of this law, true it is, that notwithftanding the pur- 
chafe of the writ in a wric of ernre fur dijfeifin brought by the dif- 
feifee againll the heire of the diffeifor, the heire fhould have had 
his age to the great delay of the demandant, this is ihewed for a 
mifchiefe in this particular cafe, to perfwade that the law might 
be gcnerall, though no writ was brought, as by the body of the 
a£l appeareth. 

(2) Briefi de entry foundus fur dijfeifin^ fur U heire on heires Us 12 f. 4. 17. 
dijffei/ors,^ This is to be underftood of a writ of entry in the/^r, 5 E. 3. age 7*. 
and not m the^, for the words of the Hatute be Jur le beire le 6 E. j. 3. 
difi/or^ which is a writ of entry in the /er, aud therefore if the %i E.4. i^. 
heire of the diffeifor make a feoffment in fee, and the feotfee dieth, H ^* ^ '* 
his heire within age, in a writ of entry againft the heir, he fhatt l>»"4Mar.I3^ 
have his ag^ for this aft extends but 10 the heir of the diffeifoy, 

who fitteth in his Others feat, and commeth to the land Without 
confideration ; but otherwife it is of him that purchafcth the land 
of the heir, for he and his heires are out of the letter and meaning 
of this aft : the £ime kw is of the vowchee and priee in aide 
within age. 

If ^e fern* heire of the.diCTeifor taketh hufband, and hath ifTue 17 ^» 3» ^i* 
within age, and dieth, the diffeifec bring a writ of entry againit *7 H. 6. i. 
Che tenant by the eastefief he pray in aide of the heir within age, 

y 4 he 
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his ftall have his tge> for this ii a writ of entry in thepo/t^ bein^ 
brought againft the tenant by the cnrtefie^and fo out of the ftatote. 
^4. E. |. a5- b* If there be two brothers, and a fiiler, the dder brother difTeifetH 
Mi 47* one, and diech» and the land defce ndeth to his brother, and be en- 

ters and dieth feifed, and the land defcendeth to the fider within 
age : in a writ of entry brought by the.difleiiTee againft the iifter^ 
ihe (hall be oufted of her age by this lUtaie : lyherein three things 
are to be obferved* Firft, thai the mediate heirp on the part of 
][ ^58 J the diflfeiibr is within this ftatute. 2. That though the fiHer is to 
make herfelf fifter and heire to the younger brother,* and not 
to the difleifor, for that her younger brother entred, yet ia 
^e heire within the meaning of this ftatute to the diiTeifor, and 
t therefore to be ou^ of her a)^. |. That a writ of entry in xhp 

fer and cm in this fpeciall cafe is within this a£l. 
' Speptall heires, as in gaveUdnde, borough EpgU(h» and the fi(l«r 
pf the whole blood are on both fides within this ilatute, for though 
(hey be not heires by the common 1aw« vet are they heires within 
the intention of this law, which is to oe taken benignly, being 
Bade for expedition of juflice, and to onft delay. 
^B. 3.7t. (3) Em nufme U maner eit k ieire, ou lis beiret le dtffei/n lottr 

JO E. 3. 5S. Iriifes deutrs-fwr Us diffkifirs ou lour hiins.] This is tP be Underftood 
i E * ^ *!* ** ^^^^ ®^ '^* mediate as of the immediate heire of the diiTeifor; 

* *^'V' and therefore if there be grandfather, father, and fon, and the 

grandfather is di/Teifed and dieth, and the father of full age like- 
wife dieth, the fon is within ag?, and brings his wtit of entry 
-^ainft the 4iireifor, he is an heire within this ftatute, for he maketli 
himfelfc heire to the grandfather, who was the diffci.ee. 

(4) Et fi ftrf^nuwrt h diJJei/.€ murge avant que ii eit /on purcbafy 
/aif,] Here by exprefle words provifion is made, though the diil 
teifee die before the purchafe of his writ, whereof fomwhat hath 
^en faid before. 

(5} i/J^"^ i*^ P^ ^f{ nonages d$s heires dun part ne daia*^ &c.] 
Where the demandant or the tenan( ihaU have his age at the com* 
inon law, you may reade at large in Markals cs^fe aboveiaid ; 
it is there refolved, that the heir? as well of fhe den)an(}ant as the 
^tenant, (hould have had his age in this cafe. 

(6) f^e foit Ii hriefi abatus ne le plea delay. '\ Here abatement i| 
taken for putting on the writ and plea without day untill full ^ge, 

1>ut the^ writ is not abated, that is, overthrown, nun cadit breve, for 
b Bradlon faith. Minor ante tempus agere nonpoteft infra ataiem, max-j 
Sc lib. 4. f. ^i8« ifffg f„ cau/a proprietoHs, mc etiam convemre, fed differ etur uffui ^tatemm 
*• fed non cadit breve* 

t £. 3.' 71. ' (7) Pur lafrejhfuit apres Ii dijjeifim.'] Statutum defF.\. babetut, 

^er 4 Mar* intelligi, ubi bares diffeifiti fc^cit receniem feQam, aliter non. 
iibi ftipia* rpj^-^ ^^^^ ^yjj jg ^^^ ^^ ^^ underftooJ between the diiTeifor and 

^ ' 3" *?• *?? the diffeifee, although the diffeifor continue in p^ffeilion by thq 
tib. 6. fol. 4. frace of 50 or 40 yeares'i &c. But when the diffeifor dies, tlien i^ 
iM^ikaU caft. 'pie frefh fuit to be ma<]e| apd that is regularly within a yeare and a 
ao E. 3. 58. day affer'the death of the diffeifor, for within that time continaall 

* E X 'Je ,41 ^^*'° ^*y ^ made, which |S in law recens et continuum clamium, and 
t. g, J/j5 4^, ''^i^bin that time an appeale pf death may be brought, which b recem 
. , . ^ r'7 • infecutio, zjiafic in tnuhi's aliis fimUius. 

(8) ^n drpit det prelate, gents de religion^ et auters, &c.] Thia 
claufe is to be nnderftood of eccleiiafficall perfons, that be regular^ 
|nd aot of ecclefiafticall perfons, that be ^iilar» for the regular arci 
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dead perCms in law, to whom no lands (as this ftatnte fpeakedi) 
can deicend after the death of any icTther: but to the fecular, as to 
bi(hops» panlbnsy vicars» and the like lands may defcend* and there- 
fere they are not within this claufe.bnt within the former branches 
^ this aA for fnch lands as they are feifed of to thca and their 
heirs in their natarall capacity. 

(9) £ft lattaintJ] Of the writ of attaint* fee before the ftatnte of 
Miul*bridge>cap. i4»aBd here cap. }7« 



tst 



CAP. XLVin. 



1259] 



^ / gardein w chiife fngnior enfeoffi 
^ {\) ul home de la Urn que efi del 
heritage del enfant (que eft deins age 
it en fa garde) a le di/beritance del 
heire: purview efty :,ue le heire eyt 
Ufaintenant fon recoverie per brief e de 
novel dijfeifin vers fon gardein^ et vers 
le tenant (2). Et foit lafeijin bailie 
pr juftices (ft ilftit recover) alpro'- 
ebiin an^ lenfanty a que le heritage m 
purr a mj difcend^ ( 3 ), pur approver al 
$eps Uufanty et a relponder des i^ues al 
heire quant il viendre a fon pletne age» 
Et le gardetn perde a tout fa vie la 
garde (4) de rnefme la chofe receiver*^ 
it tout la remainder del heritage^ quel 
tifnt en nofme del heire, Et ft auter 
gardein que chiefefeigniour (5 J leface^ 
perde le garde de tout eel chofe (6) ^ eel 
fiitt etfoit en grieve peine envers le rey. 
Et ft lenfant foit ejhigne^ ou difturbe 
per legardeiuy ou per lefeoffee^ ou per 
autery per que il ne puijfefa ajfjfefuer^ 
fue pur luy{j)un defes procbetn amies 
(8) que voudray et foit a ceo refceve* 
W. 2. cap. 15. ^ 



(Fits. Affire, 105. Bro. Aflife, 491. % ^d« |. 1$. % J^ pU* 
15 Ed. I. iUt. I.e. 15* Raft. 3^6* 367.) ^ 



1 F a guardian, or chief lord^ infeoff 
any man of land, that is the inhe« 
ritancc of a child within age^ and in 
his ward, to the diihcritance of the 
heir ; it is provided, that the heir OiaU 
forthwittiiuve his recovery by a/Cfe of 
novel difletfinagainft his guardian,and 
againlt the tenant; and thefeifm Ihall 
be delivered by the juftices (if it be re* 
covered) to the next friend of the heir 
(to whom the inheritance cannot de« 
fcend) for to improve to the ufe of the 
heir, and to anfwer for the ifliies unto 
the heir, when he (hall come unto his 
full age; and the guardian, during 
his lifi^ {ball lofe the cuftody of the 
thing recovered, and all the inherit 
tance that he hold;:th by reafon of the 
heir. And if another guardian than 
the chief lord do it, he ihall lofe the 
wardihip of all together, and be griev« 
oufly punilhed by the king. And if 
the infant be carried away, or 6it» 
turbed by the guardian, or by the 
feoffee, or by other, by reafon where- 
of he cannot fue his aflife, then ma/ 
pne of his next friends (that will) 
^ue for him, which ihall be thereto 
admitted^ 



22. 27 H. 8. |. 40 E4« 3. i6. 



. The mifchief before thisftatnte was» that when the gardein in. 
cJiivalry made a feoffment in fse, the judges, for the (aving of the 
warranty between the feoifor and the feoSee> and that the right qf 
each might be fayed, allowed that a writ of entry in the per did lye 
fortbelifcirbeforctliisftatate^asitappearethbyBfa^on^and 15H.5. sna.!. 5. ftk 

nay* 3a4» '5^ 3? 
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Afl*. 4:0. 
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^rror, cap. 5. 



90 £. 4. 18. 
W* 2. cap. 25. 



f fetfttU f\ipra. 



nay, tk: judges- in ancient time did allows a writ of entry in the 
pir, as it appeareth by the old Regider. of a feofFmeot made by sk 
baUlie : but this opinion^ or errour rather, was holpen by the reib- 
lution of the judges; and the aliel^ation of the gardein (after thi» 
a£l) to be made is holpen by this ad, by enadting and declarin^^ 
that an affife of no^el diffe'tfin doth lye againfi: the gardein and hi* 
feoffee ; therefore of a feoffment made by the gardem after the ffa> 
tute, no writ of entry in the^ doth lye, butan affife ofaofv^l dijffi^ 
fin: and the ffatute hath adjudged the feoffment a aijjilfin\ but of 
an alienation by the gardein before this ffatute, a writ of entry in 
the//r doth lye after this adt, becaufe this ad doth extend to feoff*- 
ments made afterwards, as appeareth by the letter thereof; but if 
the tenant alien, and the gardein and his feoffee dye, or if the heir 
dye, fo as no affife can lye by this ad, then of iuch an alienatioii 
after this ad a writ of entry dock lye 1 and all this is approved b/ 
the authority of our books, and upon thefe diverfities all the books 
are reconciled. 

This ffatute ipeaketh onely of a gardein in chivalrv, therefore 
tenant for yeers, tenant by (legits ffatute merchant, &c. ffiaU be re- 
ferved till we come to th'» ffatute of W. 2. cap. 25. 

(i) Enfeoffe.^ The feoffment at thefe times was the penerall 
alTuFance or tke realm, but a fine is within this ad, for that is il 
feoffment of record. 

(2) Maintenant Jin neoverU per hriifi dt nwtl diff$ifin n>trs Joit 
gatdnu^ et i/trr U tenant.'] Here two things are to be obferved, i. 
upon this word matntenant, that i«, prefently without aay delay t 
pid this is the 7. ad made at this parliament for expedition of 
juffice, and for the ouffing of delayes; for as it is commonly (sad% 
the devill devifeth delayes : wherein this noble king followed the 
ffeps of that good king Alfred, in whofe time the law of England 
T^zs as followeth; En Jon temps puij/oit cheJcunpV a*oer commijfiont ou 
hriefe a Jon vijc* aljeigniour defee^ ou a certeinjuftices aJJignes Jur chef* 
ettn tort; en Jon temps Je haft a droit dejour en jour ^ ijjint que oufter 15 
jours neftoit n^l default ^ ne nul ejfoitie adjomabu, 

7, 0y this ad, not onely the gardein is a diffeifor, but the 

> feofiee alfo; and fo doth Fleta render it, Et afud WeJM fuit 

pr9vi/um fsiod cu/hs^ qui ahenat terras bmreSs^ habtaturpft dijftifiore, 

i^c. and foon after he faith, Haheantur pro dijfeifitoribut tarn cuftor^ 

qumm pnptor^ 

(3) ^Joh Jejeifin htuUe per juft ices t Wc. al procbeiuamy dilitrfkui^ 
a^ le heritage ne purra my dijcend\'\ This claufe Fleta rendreth in 
this manner, Et cum terra fuerit recuperata^tradatur propinquiori ami* 
cOf cut hareditas dejcendere non debeat^ qui rejpondeat puero de exitibus, 
cum ad ^tatemfiiamper^enorit. 

And where the ffatute faith, 5«/, cffr. baiiU per juft ices, the mean- 
ing is no more but this, that the jufflces before the recovery was 
had, fliall charge the next of the kin, to whom the land cannot de- 
fcend, to take according to this ad ^he cuffody of the lands, and to 
yeeld a true account to the heir at his full age, and to enter an order 
of court thereof accordingly. % 

And he is neither a gardein in chivalry, nor in focage, but 
a ffatute gardein in lieu c^ the gardein in chivalry by force of this 
ad. 

And if this gardein dye Wore the full age of the heir, his exe- 
cutors fliall not have the cufft)dy, but die next of kin, to whontthe 

land 
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Jftiid cannot defeend; for thb ad hath annexed k to dtt next of 
Uood, to whom the land cannot defcend. 

(4) Et U gardein pirdi a tout /a wi U garde, itc] Thb branch 
is to be underftood of a gardein in droit, that is to fay, of the chief 
lord, for he is not onely to lofe the cuftody of the land aliened, and of 
all the refidue of the heritage which he had in ward; but alfo to 
lofe all benefit of wardfhip of that tenancie, by the letter of this law, 
during his life, for that againf^ the office and duty of a gardein, lie 
hath iottght the difheriibn of the heir which he had in his cuftody: 
and Fleta tranflateth this claufe in thefe words, f/^/r ca//W// 4^0- Fleta^B-i^c-xi* 
MUMUS qui hoc facial, amittat cuftodiam totm. *viimfiia tarn de rtfiduo^ 
fuam do terra alienata; but in this cafe the lord by his feolnnent Vide i. put In* 
of the tenancies or any part thereof hath esttin^iftied his fei^nio- ^^ ^^ 9^*» 
rity for ever, whether the feoffment be made of all the tenanae, or 
but of part, by the common law: and thefe words (doring his life) 
bein^ in the affirmative, reftiaineth not the operation of the common> 
law m this cafe. • 

(c) Et Ji outer gardiin que chie/efiigmmtr,'] This IB intended of a 
gardein iu/ait : as where the lord affigneth over the cuftodies to 
another, he is called a gardein in fait ; hereof Fleta faith, etfi alius Fteta obi r«ipnb 
fuerit cufios, quam capitalis dominus feadi ilUus^ amittat cuftodiam rei 
recuperata, &c. 

(6) Perde le garde de tout eel chofeA The feoffment made by the 
gardein in fait is a forfeiture of his eftate by the common law of the 
whole, if die feoffment were made of the whole; and if of pan, then 
of that ^t onely by the common law; but tht» ihttute giveth the 
forfeiture of the • whole land in ward : but it feemeth in this, the 
wardfhip of the body is not loft, becaufe this branch extendetk to [ 261 } 
the land onely; no more then upon thefhitute of Glouc* in-^fe of Oloc\cap.s, 
wafte done to the diOierifon of the heir, the fhitute {ditiYi, perdra le 
garde, yetihall he not lofe the cuilody of the body: and in both Mich^aSH*St 
thefe cafes, the feigniory, which is the caufe of the wardfhip, con- Bealocs, 
tinueth; but where the feigniory is extindb, there the heir ihall be 
out of ward, both for body and land* 

(7) Suepftr hy un defes procbam amies. "^ Before the making of 
this ad, the gardein or his feoffee, or fome other would effoigne or 

difturb the inEint, fo a^ he could not take his remedy by law, and See before, c. 4s* 
by attorney he could not appear, therefore this aft in this particu- 4° ^ V >^- 
lar cafe doth give the infant to purchafe and follow his writ of • *' ^'* '^ 
affile upon this aft hy procbein amy, albeit he be not prefent in 
court; and ever iince the ftatute of Weftm. 2. which is general!, 
the common rnle is holden, that an infant ihall fue by procbein any, 
and defend by gardein* 

(8) Procbein amy J] Jmicus propinquior ; in oifr books the names 
pf gardein 9Xid procbeip amy are fometimes taken the one for the 
other becaufe the gardein and procbein amye' are oftentimes all one, 
as the gardien in focage is alfo procbein amy, He. And now as 
)vell the gardein, as the procbein amy are allowed by the judges to be 
fome of the officers of the court, and both in refp»£l of their place 
and (kill ar^e in trpth the h^^ procbein amyes for the good and fur- 
therance of the infants caufe. 

Fleta rendreth this claufe in thefe words, Etfi b^eres tmpeditus Fleta obi fapn. 

fimit adfiquendum,fequatur unus de propinquiorihus amicis, et eutmit' 40E. 3. 16. 

tatur ; and this admiffion is by the ofocr of the cocrt, but the gardein ♦* |' 3 ' ^JJj^^ 

jnoftputiaawarrwjt. ^ "y94:'.9Afl; 

In iQ. 27 AiT. 53. 
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In an adion of wafte> brocght b^ an infant againft the abbot of 
R. as gardein in chivalry, fuas tenet, the infant came not in ocrfon, 
bat one came sLSfrdcbein amy bv the ftatute, which is intended by: 
the faid ilatate of Weft. 2. and prayed to be received to fue, for 
that the infant was eflbined; a^amft which this objeftion was 
made, that it appeared not judicially to the coart that the infant 
was eflbined, and that fuch a fugg( ftion in the cafe of aflife and 
mordancefter had ufed to be made, becaofe the eiToyning, which 
is the caufe that the ftatute fetteth down, might be enquired ofi. 
being a jury, the fcrft day, bat otherwife it was in the cafe at the 
barre being an adion pf wafte; but ic was refolved, that the procbein 
amy oaght to be admitted upon the faid fuggeftion in this cafe, for 
that the writ is brought againft the gardein, which peradventurc 
had eftbined the infant, and he of his own wrong fhall not take ad- 
vantage, and therefore the court did award that the prtfchein My 
ihould be admitted to foe, &c. Which cafe I have remembred here^ 
becaufe it may ferve for an expo£doo as well of this aft of Weftro. 
!• as of the faid aft of Weftm. 2« 



CAP. XLIX. 



f^Nbrirfedi imjoer dont dame riens 
naJy nifoit U briefe abatus per 
excipiion del tenant ( i ), fur ceo que el 
avera refeeivifin dower de auterhome 
avant Jon briefe purcbaje^ fil ne puit 
monjire que el fit refcetve part deja 
dower de luy mefme [t-)^ et en mefme 
la viUe{l) avant fon briefe furchiffc 
(4)- 



T N a writ of dower callc^ undc 
nihil babetf the writ (ball not abate 
by the exception of the tenant, becaufe 
fbe hath received her dower of ano- 
ther man before her writ purchafed, 
unlefs he can (hew that (he hath re* 
chived part of her dower of himfelf> 
and in the (ame town, before the writ 
purchafed, 



(Rcgift. 170, 17 1« Fits. Voucher, 196. Fitx. Dower, 75, 76. $6. 89. 114. Kel. liS.) 



[262] 
Bnd. li. 4. fo» 
)iz« b. 



Flcta,li.5.c»5« 



The mifchief before this aft doth notably appear- by Brafton, 
who treating of this writ, Unde nihil hal-et, faith, ad hoc ataem quod 
dicit mulwr in intentiene Jka (et unde nihil habet)fi quidem partem dotis 
habnerit, licet minimam,Ji hoc dedicere non fqffitt 'uel cum hoc probaium 
fuerity cadii breve, nee de rtfiduo quod ei drfnerit poterit fibi pre/picere 
mfi per breve de re^o de dote, nihil igitur recipiat de dote fun ante bre- 
vis impetratienem^ ita qued breve cwtineat omnes defercientes ubicnnq\ 
fuerstu in uno cemitatu, vel in diver/it, Et cntn omnes contineanturp 
tunc prime recipiat, etfi recipiat ante Judicium, etiam Jinejudicio non 
ebftabit ei exceptio, quod aliquid hahuerit, quia rejpondere poterit, quod 
faiisfaiium eji ei ante Judicium, ^c. JS petens dicat quod exceptio,, 
&r. ei nocere non debet, quia nihil habet In tali villa, vel in alia 
tali villa, non valebit talis Jua reflicatio, quia id quod dicitur (unde 
nihil habet) nen debet referri ad villas, fed ad dotem : hereby doth the 
mifchiefe before this aft manifeftly ajppear. 

And Fleta rehearftng the efFeft of this ftatute, faith, in brevi autem 
de dote unde mulier petens nihil habet, non cadit breve per except iouem 
tenentis peteatis Judicium de brevi, dejicut fupponit earn nihil beihere. 
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twm aliqkid babeat, vil dotemfiuon dt aliquo receptrit profaru ipfam 
mttingenti, nifi partem dms receptrit a/eip/o iuieidem <uilla ante bre*vis 
impetrationem, 

(1) Per exception del tenant A Regularly^ tenant is taken for him Bnt. fo. 158. 
that is tenant of the free hold, but in the cafe of dover, it lyeth J3^'»-.^5«-|fij* 
againft gardein in chivalry, becaufe in that cafe he is to anfwer for ig £ ^.f^^w g '' 
the heir, but not againft the gardein in focage. See hereafter in ^ e. j**i57.^^* 
this chapter, where this exception fliall lye in the mouth of the 7 £ 3. 308*. 
vouchee being tenant in law. 8 E. 3. 384. 

(2) Delujme/me.y Firft, it mufl be of the fame tenant, and not 10 E. 3. 509. 
of another, though it be in the fame town; as if the hu(band in- JgEil'Sw JI« 
feoffeth A. of Whitcacre, and B. of filackacre, both in Dale, and t6E[3,ibid^65|! 
the wife receiveth dower of A. (he notwithftanding (hall have 4 e. 3. 4s. 

a writ of dower (mde mM babet) againfl B. by the expreife pur- 
view of this aA, for he is not the fame tenant of whom (he received • - 
her dower. 

Secondly, if A. having a wife doth infeoffe the hufband of one Brit fol. z^j, 
acre, and the wife of another, and both in Dale; A. dyeth, the i^E. 3.Dowff 
faalband alligneth dower of hu acre, ^et doth the writ of dower *9- 
(nnde nibil babet) lye againft the hufband and wife, for they are 
not the fame tenant. 

Thirdly, if the baron be feifed of Blackacre and Whiteacre in % e. 2. Dower 
Dale» and after the coverture maketh a leafe for life of Blackacre, t%^ 
and granteth Whiteacre and the reveriion of Blackacre to A. and his '* ^ J" ^<»** 
heirs, to whom attornment is made, and dyeth ; the wife recei veth ^ 
4ower of A. of Whiteacre, and after the leflee fbr life dyeth, the wife 
ihall have a writ of dower (unde nibil babet) to be endowed of 
Blackacre; for albeit it be againll the fame tenant, and in the 
fame town, and before the writ pvrchafed, which are the three 
points reqidred by this ad, yet is there another property necefTarily 
tmplyed, and that u, that he be fuch a tenant of both the one land and 
the other, at the time of the receit of dower, as ihe might have had 
lier writ of dower (unde nibil babet) againfl him, of both which 
(he could not have in this cafe, in refpe^ the leilee for life was 
tenant of the free-hold at that time, and fo no default in 
ker. > 

The baron is feifed of a carue of land holden by knights fervice, 3 e« 3. Dower 
and of Whiteacre in Dale, and after the coverture infeoffeth A. of 76. 3 E. 3- 
Whiteacre with warranty, and dyeth, his heir within age^the gar- ]^^*^*"' l^^' 
dcin a^gneth dower of the carue of land, and then the wife brings ** 

her writ of dower againd A. who voucheth the heir in the cuftody 
of the gardein, the gardein pleads th« receic of dower of the faid 
carue in the fame town, and adjudged a good plea and the writ of 
^ower (nndi nibil babet) abated. .^ 

The fame law it is, if the gardein that affigned the dower 
dyed, and the heir had been vouched i|i the guard . of his 
executors, his executors in the cafe abovefaid fhould plead the fame 
plea. 

And fo if the heire in that cafe had been vowched of full age^ he [ 263 j 
mieht kave pleaded as Towcl^e»as an affignement of dower by him* Firft part of the 
feln in the fame towne. ^^^' f<K^' 39* 

{j) En me/me la ville,] A writ of dower, unde nibil bahet, 18 E. 2. bre 829. 
doth lie in an hamlet, but yet if the demandant have received 4E*3*ib'><'-745« 
dower out of the hamlet, and in the fame town, the writ ihall 1 1* ^* |'* 
abate: othcrwife it is, though it be in the (aoys parilh, if it *^^** 

be 
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be in another town, for the words of the ftatute be> m mufige la 

^4) Avantfin Ifriefi furcbi^i.] Of this daufe Fleta faith thos. 
Si partem Jotis fua nceperit poft hre'ue impetraium, qtumn/is ai 
ipfo temnie^ non propter hoc <adit breve mulierii, cum dictrs po^ 
wTeTs! IWf r '^'^ ^*'^ judicium^ qudd ele re^uo, vel vmiffiom e^ ei fatisfoBum^ 
S6. Rcfift. 171. and fo it appeareth by Bradon^ it wasj as to thb point, at the tjom-^ 
non law* 



Fleta ubi fupr^u 
Bra&M ubi 
fiipr. 3 E. 3. 
Vowch. 196. 



\^ ri. ± • tL/* 



ip T pur ce$ que U roy ad fait eel 
chofe {i) al honour dej)ieu^et 
faint ijgiife^ et pur U common prtfit de 
feople<i it pur U allegiance de ceux queux 
font grives ( v ), // m voit my frn mu- 
tirfoits puijfent turmr a prejudice de 
lufy m defa corone : mis que tes droits^ 
quia luy afpirtngtC (3), luy foitnt 
JawiS tn Uutspoinis* 



AND forafmuch as the king hath 
•^^ ordained thcfc things unto the 
honour of God and holy church, and 
for th^e commonwe^th, and for the 
remedy of fuch as be grieved, he 
would not that at any cdier time it 
(hould turn in prejudice of hinnfel^ 
or of his crown 5 but that fuch right, 
as appertains-to him, ihould be iaved 
in ad points. 



This is a iaving to the king of the ri^ts of his crowns. 

(i) Cel chofe.] That is, that thid ftatateof W. j. which hiitk 
been made to foure excellent ends, «;r«. the honour of God, the ho* 
nour of the church, for the commonivealth, and for the remedy, dtf* 
burdening, and eaie of them, that be grieved, (hould not be preja<» 
dicial to him, or to his crown, but that ihe rightf, which to him jtp» 
pertain, fhould be faved. 

(2) AUegeoMce de ceux qutax fint gnyts.] This fliould be oflr- 
'uiance de ceux^ ISc, Tiiat is, dilburdening, remedying, and eafing 
of fuch as be grieved. 

(3) Mes qi» Us droits qtmsc a luy appertain.] That is fio^ &y^ 
the lungs rights, or the kings rights of his crowne, or the rights 
of the crown, for fo thefe, which fince arecalled prerogatives, benue 
this time were called jura regim^ or juru regia corona^ or jura 

Brittoo, foh i« corona ; fira^n cals them privHegia ntgis, and firitton» droit k 

roy* 
i7£.».Pr9erog. But fince this a£ly«/ regniy &c. hath been commonly ^led 
Regit. a6 £. 3. piraro^aiin/a ngis^ which is ail one with this, tint this ad caUs droit 
<^«-I«P-.9S« Uroy. 

fac* 19.* %H.^. ^^^ ^^ Mt part of Che I&ftitutes> fed. j. Lite a 
%. 9H.4.6. 15 E*4*^», i3« 
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BnU3oA« 
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CAP. LI. 

r Tpur CH qui graund charitieferra AND foraftnuch as it' is great cha- 

-*-' defahedr9it0Uuts en tout temps "^ rity to do right unto all men at. 

(l), on meftier ferroit : purview eft all times (when need (ball be) by the 

per ajpntment des prelates (2), que aflent of all the prelates itwa$ provid- 

a^es de novel diffemn^ mortdauncefter^ ed, that aflifes of novel diffeifin, mort- 

it de darrein prejentment (3)/«/^«^ dauncefter, and darrain prefentment, 

prifesen^Ujfdveni^^\enSeptuagefirne fhould be taken in Advent, Septua- 

iS)jiten^arefm{b)y4Uixibiencome gefinaa, and Lent, eve^i as well as 

le home prent lefifjUf^ySi cifiprh ie r^y enquefts may be taken> and that at 

MSdvefyufs (7). the fpecial requoft of the king, made 

■ unto the bifliops. 

The caufe of the makipg of this ftatute doth maiifeflly appeare 
fcy Britten, who being B« of Hereford, and expert both in the com- 
nipn and canon law in his chapter De cbulUnge dejurars^ faith thus* BrUtQii> ca^53» 
Etfilsyfnent ajfets des jurors uncore purrouat a/cuns eftre removables per 
verie challenges des parties, et auxi pur le temps en cafe : car beures ne 
fmt pas meures : car per canon tfi defendu de faint efgUfefur ptyne de 
excommengement^ que de la Septuage/me jefque al utas de Fa/che, ne del 
eommencfment de Advent je/que m utas de la Epi/ayne, ne en jours del 
quatre temps, ne en jours de major letanies, ne ^n jours de rovtyfouns, ne 
en Uftmaigne de Peniecofl, neen temps defcier hiees, ne de vtndenges que 
dnremt de la S, Margaret je/que tf/ 15. deJainQ Mi hael, ne enfolemne 
joars de'^efaintS' de faints, nulluy nejurgejur U evangelies^ ne nulfeciL^ 
lor plea ne teigne, nefummons neface en temps avandits, ijjsnt que touts 
cef temps foit done a Dieu prier, et de pefer contekes, et de acco^der 
ceux, que font a difcord, et pur collier les biens del terre, dont le people doit 
VMvre. 

Which in rcfpeft of fome difficulty I have thought good totranf* 
ktei ** and if fufficient jurors appeare, fome are removeable for 
•« jaft challenges of the parties, and alio for the time in cafe; (qx 
** all hoores are not fit for all feafons : for it is forbidden by the 

* canon of holy church upon paine of excommunication, that from 
<* the Septuagefme untill eight days after Eafter, and from the begin* 
** ningof Advent until! eightdays after the Epiphany* (ortwelfe £iy) 
<" or in the dayes of the foure tinies (that i^ the ember dayes ap- 

* pointed for publikd h^ foure times in the yeare) or in t^e dayes 
** of the great letanies, or in rogation or gange dayes, or in the. 

*« we^k of Pcntecoft, or in time ofharveft, or of vintage which Harreft, 

«* doreth from the feaft of S, Margaret (which is the thirteenth of -^^^^^5^*1. 

<* July) until! 15 dayes after the fead of S. Michael the arch« 

** angeli, or in the fclemne feaHs of the adls of iaiuts, no man be, 

^ fworne upon the holy evangeliUs, nor any fee ular plea be holdea 

" in the times aforefaid^ but that all thefe times be given /or 

** prayer to God, and to appcafe debate, and to accord them that 

*< be at difcord, and to gather the fruits of the earth, whereof the 

** P^P^^ ''^^y ^i^*» which were works of piety and charity." 

This adt oeginneth with a maxime of law, Summa charitas eft 

facere 
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faeift jt^ttioM Jmgulis in cmni tew^tf fmmdo opusfiuHt, and there- 
fore provideth that the three afiiRs, o^/c. of tm/d difftifin, mtrdmrn^^ 
and oidarrtin pnjtntmtnt ihoold be taken in Advent, Septuagelinf, 
and Qaarefme. 
•IhtMefet Edw. (i) Tout timfu] Here i$ nnderftood covenailc in Uy^ for in 
Rfits anno the common law thexe be Mu juridtH% a dies non juridici \ dies 

7**** ^*** ' Men juridici funi dies deminiei, the lords daycs throoghotft the 
whole yeare, fo caUed, becaufe the Lord and Savioor of the worhl 
did arife again on that day: and this was the ancient law of £ng. 
land, and extended not onely to legall proceedings, but to coo- 
f 265 ] trails, &c. Dacus fi £e deminiee qmcquMn fuerit mercatust re ipjk, 
27 H» 6« c. 5. gf oris pretterea duedecim nudQater^ Anglus tttginta fdides numerate; 
and it is truly faid, rfgest fuijervinsu Cirt/fCfJaciunt* iens pre Chrifte. 

2. In Eafter tcrme the day of the afcenfion of the Lord Jefus Chrift. 

3. Before the ftatute of 32 H. 8. Trinity terme extended into thir 
time of harveft, and then in that terme the day of the nativity of 
S. John Baptift was not diesjuridienst but by^that ibtate that tenne 
is \o abbreviated, as that day fiifs not witnin the fame, onely dies 
ehminiei are not dies juridici in that terae. In Michaelmafle tenne 
the day of All Sunts, and the day of All Sonles ; and in Hilary teniie» 
the day oi the Purification of the bleHed Virgin Mary^ are not dies 
juridici, 

Poftcfcv, €.51. And it fjionld feem by Fortefcue» that there be alfo hera juridical 
Ibl* 6^ b. for he dedicating his faiook to the prince faith, Bcire te etieun cufie^ 

fuedjufticicirii Anglic nenjedent in curiis regis, nififer tres hereu in 
die,Jctacei at bera eitava ante meridiem, ufyue heram undecimam cam- 
fletapi, quiapoft meridiem curia tile non tenentur,Jed placitasstes tunc/e 
diyertunt ctd pervi/um, et alibi con/ulenies cum /er*vientibus ad legem, et 
aliis cenJiUariis fids, ^uare jufiiciarii peflquam fi refeeerint, tetnm 
diei tefiduum pertranfiunt ftudendo tn l^gibus ; fiscram legende firiptn^ 
ramt et aUter ad eerum libitum cemtempUmde, ut *uita iffirum plus cen^ 
templativa nfideatur^ quam aSi'va, tifr. 
M!mr»c. 5.^ i. And the Mirror faith, Abufien eft que tient pleas per Dimencbes (u 
fabbath dsLyei)ottper auters jours defaedus, eu devant lefileil levie, on 
ne^antref ou in dijponeft lieu, 

(2) Purview eft per affentment des prelates,! Which is exprefled, 
not that the prelates aiTented alone, bat that it was enabled by the 
king with the whole aflent of parliament, which is implied by thefe 
words, punview eft, and thb a£t is entred into the parliament roU 
with the reft made in this parliament. But/^r ajfent des prelates b 
added to manifed that this a6t concerning the croi&ng of a canov of 
the church was ena6ied by their aflents. 

See the firil part And here it is worthy of obfcrvation, that albeit divers judges of 

tofthelaftitutc*, the realme were men of the church, as Britton, Martin de Pattc- 

*^ 5*4- fhull, William de Raleighe, Robert de Lexinton, Henricus de 

Stanton, and many others; and that the honourable officers of the 

realme, as lord chauncellor, lord treafurer, lord privie feale, mailer 

of the rolls, &c. were in thofe dayes men of the church, yet they ever 

had fuch honourable and true-hearted couraee, as they' fuffered no 

incroachment by any fbrein power upon the nghts of the crowne,or 

ti. 5. fb. iXaw* ^^ lawes and cyilomes cX the realme, as in Cawdryes cafe in the iifth 

4sjei cafe* part of my Reports is partly (hewed, and much more (if it were re« 

qnifite) may be faid in that behalfe. 

( 3 ) j?« ajjife de ne^el dijfeifin, motdauncefter, et darrein prefintmeat A 
Brit, ubi fopn. Hereof Britton faith. Its evefques nequident et prdats defiunt e/glifi 

founi 
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fkiaU iij^fathm qne affifis, et juries font prifis en tielt temps per rea» 
Jbnahle encbe/ons, 

(4.) Ad^uentJ] Ad'ventus Domini in cornet et incipit Me dominica 7 aiT. p. 7. 
pr9xin^ MHte feftum SanSi Andrew, vel ip/a die SanSii Andreatfi in J^ *fl'' h 
dominica ifenerit^ and endeth eight dayes, after twelfe-tidc, or the 
£|Nphaiiy. 

(5) Septuagefime,] ^eptuagejima beginneth on the third Sun- 
day before Shrorefundayj and endureth till eight dayes after 
Eaftcr. 

(6) ^artfawJl ^MA/m^^TttA beginneth the firft Sunday in Lent, [ 266 J 
and endureth all Lent. 

(7) Et ceo pfia it r$j us e^efques."] Faire and good words many 
times farther, but never hinder any good work. 

How the canon abovefaid tooke no place in other adlions not named 
in this ael (if you obferve the times forbidden by the canon) is ma- 
nifeil by our bookes, and common experience in all ages iince the 
making thereof^ 



STATUTUM DE BIGAMIS. [267] 

Editum anno 4 Edw. I. 



IT IS called Statutum de Bigamis of the fift chapter pf this 
parliament, wherein thofe that be higami, are barred of the 
privilege of dergie. 

JNprafentia verier ahiliim patrum T N the prefence of certain reverend 

quorundam eplfcoporum Angliee^ et fathers, biftiops of England, and 

aliorum de conJUio regis^ recitata fue- others of the king's council, the confti- 

ruiit conjiitutiones ftibfcriptay et poji^ tutions under-written were recited, 

modum coram dojnino rege et conjilio and aftcrheard and publiflied before the 

fuo audita: et publicata^ quia omnes de king and his council, forafmuch as all 

confdioy tarn ju/liciariij quam alii con^ the king's council, as well juftices as 

cordaverunt (i), quod in fcripturam other, did agree that they fliould be 

redigerentur ad perpetuam memoriam^ put in writing for a perpetual me- 

et quodfirmter obfervefitur. mory, and that they (hould be ftedfaft- 

lyobferved. 

Here may you obferve the ancient order of proceeding in par- 
liament for pafling of bills; firft a fele A committee of certain 
biihops, baronsy and fome of the commons, with the judges af- 
fiflants (who after are exprefly named) expreifed here under thefe 
words* et aliorum de conjilio regis (for at this time the lords and 
commons fate together) and after the committee of both houfes 
had refolved hereupon^ then to report it to tht whole councell here 

XI. Inst. X expreifed 
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«xprcflcd onder thefc words [audita et pubUcat^t:^ which order 
in the feverall hoafes is continued to this day. 
30 AflC 5. SE.». Shard beholding the manner of the penning of this aft, was of 
\^l 6Y* opinion that it was no aft of parliament ; bcrt the contrary is Kolden 
\ E. 3. 33*. ^y ^^^y cxprefle authorities both before, and after him. And 
10 E. 3. 46. thefe words in the iirft chapter [CoHcord* eft per jufticiarUs et alioe 
39 £. 3. IX, 13. /apientes de c^filio regni] do prove it to be ky authority of parlia- 
* h' ^' ^'- ment, for eonfilium regni, is the lords and commons, legally called 
%i. Aide le* commune conftlium regni. • 

toy 33. ( I ) ^ia omnes de confiUo^ iamjufliciariU q»am alii concordofveruntt , 

&c.] And becaufe this was done by the advice of the juftices, and 
was bat a declaration of the common law concerning aid prier of 
the king, and warranties, as by the words of the aft it appcareth, 
therefore they arc inferted into the aft with this addition, ^i cen* 
fuetttdines et ujian judiciarmm haaenus hahuerint\ and fir Ralph de 
Hengham was chiefe jofHce of the kings bench, and fir Thomas 
de Weyland chiefe jufticd of the court of common pleas at thif 
parliament. 



[ 268 ] C A P. I. 

J^ E pbcith ubi tenens excipity quod (CONCERNING pleas where the 

/me rege refpondere non pojftt: tenant excepteth, that he cannot 

concordatum eft perjufticiarios^ et alios anfwer without the king; it is agreed 

faptentes de conjilio regni domini regis by the juftices, and other learned men 

60> q^i confuetudines et ufum judi- of our lord the king's council of die 

ciorum haSlenus habuerunt (2 ), quod ubi realm, which heretofore have had the 

fioffamentum faBum fuerit per regent^ ufe and pra£iice of judgement, that 

et chartafuper hoc confeSioy tantumfe where a feoffment was made by the 

habeaty quod Ji alia perjona per conftmiie king with a deed thereupon, that if 

feoffanuntum et conftmilem chartam te- another perfon by a like feoffment and 

neretur ad warrantiatn^jujliciarii «/- like deed be bouiiden to warranty, the 

tenus procedere non potuerunt (j), juftices could not heretofore have pro- 

nee hucufque procejjerunty nififuper hoc ceeded any further, neither yet do pro- 

fraceptum a rege habuerint {^\n€C ceed without the king's commandment. 

videre pojfunt quod procedere poJJinU had thcr-efore, neither can it be thought 

that they may proceed. 

i*.?*ol\"' 5 H. 7. 16. 9 H. 7. 15. 15 H. 7. 10. Fits. PrtJtci. s, 6. Fit*. Trafcrf. 41* 
I Koii a«B»} 

( I ) Perjnftlciarios, et alios fapietttes de confilio regm domini regis,] 
Here was. ufcd the ancient forms of parliaments, when the ads 
were Rex ex cmftlio faptentum, l5c^ 
Inter l€getlra^ At a pariiament holden by king Ina«, anno domini 727. the fta- 
••. Dom. 727. tutes began thus. Ego has Dei btnejicio rex JuaJU et inftituto Cenredi 
patris mei, Hedda et Erkennjualdi epijcopcrum meorum, omnium Jena- 
torum meorumy et natu majorum fapicntum pcpuli 7iui in magna fefvorum 
Dei frequent! a, ISc. Here is the parliament cxprcflcd, as it con- 
%inueth to this dny. 
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Has fgft Aluredus rex fanSionts in unum collegi, lie, multa tamtn 
fu^ nohis minus commoda 'uidehantur ex con/ulto partim antifuanda, 
fartith itsHovanda curavi, > 

And again, H/fc fumt fenatus con/ulta ac inftitutay iSc, qu^e afa^ 
fitntibus recitata fapius, atque ad comniunem regni utilitatem amplir 
ficasa/uni, 

Decreta opaque funt hiec omnia in celehri Grantahano cencilio, cui 
WalfiuHus interfuit archiepifccpuSy et cum eo optimates et fapientes ah 
^thelfiano e<vocaii frequentiffimi i this is that Grandcellier in Cam- 
bridge •(lure> of which the poet faid» 

Olim Grantafuie multu urhs inclyta rehus^ 
Nunc etenim magnum nil niji nomen habet. 

And that great parliament which Etheldred held, is called y2r' 
pientMM con/ilium: and more of this kinde might be remembred. 

(2) ^i coii/uetudines et ufiimjudiciorum ba^enus babuerunt,^ For 
of ancieftt, and at this time many of the nobility and of the clereie 
were expert in the laws and cU domes of the realm, and had ju- 
dicial] places; as partly hereby, and more at large may appear in 
the firft part of the Inftitutes, 

(3) Tantum ft babeat, quodji alia perfona per confimile feoffamen- 
turn et confemilem cbartam Uneretur ad 'warrantiamy jufiic* uherius 
procedere non potuerunt,] By this branch, if the king give lands 
with claufe of an exprefle warranty, yet the patentee, &c. fhall 
not have or recover in value againft the king, without fpcciall 
words that the king (hall yecid lands in v^lue upon eviction, &c. 
and nevcrtheleflc, in that cafe he ihall have aid of the king by the 
general] purview of this law, for it is for the honour of- the king, 
that he aid the patentee with any records or evidence that he hath 
for maintenance of the eflate which he hath granted and warranted 
to him. • But if the king exchange landrwith another by this 
warranty in law, the king is bound to warranty, and to yeeld in 
value, and fo it was adjudged, Hil. 6 E. i, in ccmmuni banco Rot. 2. 
William Brewfes cafe, Wallia. 

* If the king give lands to one in fee, by this word dedi, this 
bindeth not the king to warranty, and yet the patentee fhall have 
aid of the king by the letter of this branch, becaufe in that cafe 
another perfon (hould be bound to warranty by this word dedi : 
and fo it is, albeit the tenure by the patent is to hold of the chief 
lords. 

* If it appear to the court, tliat the letters patents, or other 
caufes of aide prier be void, againft law, or infuiricient in law, no 
aid fhall be granted, for the law will not lufter tliofc things to be 
aided or maintained by the countenance of law, which appear to 
the court to be void, againft law, or infuffxicnt; ubi lex aliquem 
cogit ofiendere caufamt necejfe eft quod caufajit jufta et legitima. 

* And according to former authorities of law, fo was it adjudg- 
ed 43 Eliz. in Foxleys cafe, and that aid prier ouglit no: to be 
nfed for delay of juftice, feev notable and ancient records ; and 
where feoffamentum and cbarta mentioned in this chapter muft 
be taken for lawful] feoffments and charters, as in other cafes. 

* And as* it hath been faid in the cafe of aid prier y fo it hofdeth 
in all points, in the cafe when the tenant or defendant prayeth 
not in aid, but a writ de domino fcge inconfulto is brought and di- 
re died to the jtidgcs ; if it appear to H^ GOiir;^ that the caufe is 
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Tr. J I E. 3. Co- not available or fufficicnt in law, the court ought to di(allow the 
101 'smA*'^ ^'^^* *°^ ^° proceed in the caufc ; and if the caufe appear to th© 
21 E. 5^24,*44, ^^"^^ ^o ^c j^ft ^*»^ lawful! (as in our books it appcareth to be, and 
%z E. 3. 6. not brought for delay) then the judges ought to furceafe, &c. and 

«5 E. 3. 48. fo it was refolved, Mich. 34 & 35 Eliz. in communi banco, between 
*^-3«i3»t»t. Giles Blofelld pP in ejediovt finna of the demife of,Reighnold 
f H^T. i'/Ih. ^^^^ °^ ^^^^ plaintife, and Ihomas Havers farmor of the carl of 
7. I. F.N.B. ' Arundell defendant, of the mannour of Winfarthinge in Suffolk. • 
153. f. & 154* ^ Upon the aide prier^ or writ, the award is quod tentns Jvut de* 

d.c. Reg ill. 120, fendens feqtiatur penes dominu?n regem, and the tenant or defendant 
221. 227. lib. 9. QQght to remove the record into the chancerv, and in cafe of the 

fol. 16. Anna -j^-^y. 1 • ^ • 1 ^ j * 

Bcdingf. cafe. ^^^ P^^^ ^"® P'** ^^ "°^ P"' Without day. 

' Lib. 9. fo. 16. ^ (4) Nijifuper hoc preeceptum a rege bahuerint^ This praceptum 

Anna Bedingf. is by the kings writ of procedendo, whereof there be two ibrts, v/«. 




&C. 26 £.3.58. our books; and which writs the king, ex merito jufticia, indue 

12 H. 4. 18. time ought to grant; for the king himfelf by the great charter is. 

r h' ^ 7»- prefumed in law to fit in court, and to fay Nulli vendemus, mdli ne- 

9 H. 6/40'. gahimus, 'vel differemus jufiiciam, 'vel redum\ but if a title doth 

]2H.6*.Froc.9. appear for the king to the pofTeifion, then no /r^r/^fir^ (hall be 
Dieri.MAr.ioi. granted. 
4 Eli. 209. 

9 Eli*. 256.- 15 Bliz. 320. 
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J'N certls autem caftbusy utpote ubt A ND it feenricth alfo, that they 

rex' confirmaverity vel ratificaverit '^ could not proceed in certain 

( i ) fa£iu7n alicujus in rem alienamy cafes, as where the king hath confirm- 

velrem ali^uam alicuiconcejferit^ quan^ ed or ratified any man's deed to the 

turn in ipjo ^ (2), vel ubi char ta pro^ ufe of another, or hath granted any 

fertury quod rex tenement^ aliquod red-- thing as much as in him is, or vrficrc 

didcrity nee claufula aliqua in ea conti- a deed is (hewed, and claufe con- 

ncatur^per quam warrantizare debeat tained therein, wheicby he ought to 

(3),<?/ in confmilibus cafibusy ncn erit warrantize: and in like cafes they- 

juperfcdendum occaftone confirmationisy {hall not furceafe by occafion of a^ 

ratjficationuy concejfumisy feu reddi- confirmation, grant, or furrender, or' 

ticnis^ cut aliorum confimiliumy quin other like, bui, after advertifement 

p-^Jft^uam koc regifucrit oft enjuniy fine made thereof to the king, they fliall, 

adctlone procediiLur (4), proceed without dcLy. 

(Raft. 27.) 

50 Afl*. p. 5. J , ) yyi ^^^ confrma'vent, iiel ratifca'vent,'] Here be three cafes 

',9 Ii.^'?.^]i. w^Jere aid, &c. ought not to be granted of the king, nor the court- 
35 H. 6. 56*. fureeafe by force of a writ de domino rege inconfulto: whereof the firft 
9 H, 6. 50, &€• is, when the king confirms or ratifies, &c. which muft fo be on- 
derftood, when the confirmation giveth no cAatc, and if it givcth 
any cJiatc, where no rent or fcf\irf is xcfcrved, or where in Jik« 

caf« 
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ea(e (as hath been faid) another perfon were not bound to war- 
ranty ; but if a rent or fervice be referved, and by the adion 
brought (if the demandant prevail) the rent or fervice Ihould be 
4efeated> then there is good caufe of aiJe prier^ &c. or if a com- 
mon perfon were in that cafe bound to warranty, then is the con- 
^mation in nature of a feoffment, and within the firft chapter ; 
what hath been faid in cafe of confirmation, the fame holdcth in 
cafe of releafe. 

(a) Alicui concejjerit, quantum in iffo eft,^ Here is the (econd cafe 
where no aide ought to be granted, for the king granteth but his 
own eftat^ without any warranty. 

(3) ^uod rex tenement um aliquod reddiderit J nee claufula altqua in 
ta continent ur, per quam ^warrantizare debeaty &c.] This is the third 
cafe where no aide (hall be granted, in caie of a reflitution. 

(4) Poftquam boe^ regi fuerit oftenfum^ fine dilatione procedatur»'\ 

Here fome have fuppofed, that in thefe three cafes aide fhould be 2 H. 7. 7, S. 
granted, but by force of thefe words, that no fearch fhould be 39 £• 3* i^* ^V 
granted, wherein two errours be committed: i. That aide fhould 
be granted, which is againft the expreffe letter of the flatute, non 
erit fitper/edendum^ lie, and againft the book of 39 E. 3. uhifitpra. 
2. That in cafe of aide prier of the king, or of the writ de domino 
tege incon/uito, no fearch ought to be granted, but onely in a pe- 14 ^- 3* ca. 14. 
tition of right. 9 E. 4; 3*- 1>»«^» 

And if aid had been in any of thefe three cafes erronioufly '^ ^^"* ^*°* 

irranted, the tenant or defendant fhould have a procedendo fine di- 
atione, that is, without delay» and of courfe, which is the fenfe of 
(hefe words. 



CAR III. [2713 

jr\ E dotibus muUerum ubi aliqui cuf- /^ ONCERNING the endowment 

todes hareditat* maritorum fuo" of women, where the guardians 

rum cujiodias habent ex dona vel con-- of their hufbands inheritance have 

(ejjione regis^five cujlodes rem petitam wardihip by the gift or grant of the 

^eneant^ Jive haredes di^orum tene^ J^mg) or where fuch guardians be te- 

mentorumvocentur ad warranty fiex' nants of the thing in demand ; or if 

(ipiantj quod fine rege refpondere rum the heirs of fuch lands bo vouched to 

fojfint^ non ideo fiiperfedeaiur^ quin in warranty, if they fay that thev cannot 

loquela pradi^\ prout jufium* fuerit^ anfwer without the king: they (hall 

jtrocedatur, notfurceafe upon the matter ihere- 

' fore, but fhall proceed therein ac- 
cording to right, 

(Fits. Aid de Roi| ii, 12. I7< 30. 34. 37, &c.] 

This flatute having not been put in print untiU towards the lat- 8 E. 3. 15. i8 E. 
ter partof the raignc of H. 8. and thereby, as it fcemeth, not 11^^{^J^q\^' 
commonly known ; there have divers aide players been graunted !qE,*^j.°8. *' 
dircdlly againfl both the points of the purview of this flatute, as ^.6 E. 3. 19. 
yrdl when the writ of dower hath been brought againfl the kings u R* *• ^^' 

X 3 graumce ?^^- " "-4- 

39- 5 H. 5. 13. 
F.N.B. i54.d« 
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^rauntee or committee, as where the hcire came in as vowcheo 
4H. 7. 1, 2. in his cuftody ; and the like rule Brian gave in 4 H- 7. but wh«a 
« E. t. juftice Towneicnd rexncmbred him of this ftatutc of fiig^mis> the 

^.;*;%,'\9.^ aide w^ overruled. . 

AnnaBeding- ' A^d at the parliament holden in 18 E. i. an a£t is in the par- 
fields cafe, liament roll thus entrcd, ii^uod 'vUua recipiant dotem de terris in 
Ad Parliari. • cuftodia regis exijieniihus, dcminus rejc f race fit jujiiciariis de bancOy 
tent' poft fcftura qyoj ijiduw poft mortem ^virorum/uorum pet ant dot em /nam, C5ff. et quod 
fo* 6 * * * ' '* inplaciiis illis precedent fecundum ccmmunem legem regni, et quod pat' 
tibus faciatit dcbitum jufiicia: ccmpUtnentum* 

So as feeing ihe letter of this chapter of 4 E. i. extends but 
where ihc king hath grauntcd the cuftody over, or where the heire 
came in as vowchec, this ad of i8E. 1. made about fourtecR 
yeares after, addeth/that thefe widowcs (hall recover dower againU 
the heirc in the cuftody of the king, where the king grauntcth 
not the cuftody to any, but keepeth the lands in his owne hands. 
And I am verily perfwaded, that feeing the graunting of aide^ 
where no aide was grauntable, was not any error (whereby the 
judgement might be reverfed) fome judges either for that caufe. 
or for feare, have graunted aide of the king in many cafes, where 
it was not to be graunted by law, and the rather, for that in an- 
cient times aides of the king were little or nc^ delay at all ; for 
writs of procedendo were fpeedily graunted, whereas o* later times 
aides prayers, and fpecially writs de domino rege inconfulf are ufe^ 
meerly for delay of juftice, and that for no fmiall time« 



CAP. IV, 

. J^ E purpre/luris ( I ), feu occupa^ (^ONCERNING purprefturcSj o^ 
tiontbus (2) quibujcupque fa^is any noanner of ufurpations, made 

fuper regem^fvue in Ubertatibus^ five . upon the king within franchifes, or 

^^'^'(3)' Ccncordatum eft quod tem^ clfewhere, it was agreed and deter- 

^ore regis H, diffnitum erai et con^ mined in the time of king Henry, that 

cordat\ quodubi occupdiores fuperjiites where fuch ufurpers were living, the 

fuerint {4)>r^Ar de piano refumat * (5) king (hould refeife of new the land (o 

Jibi rem taliter occupatam de manibus ufurped out of the hands of the ufurp- 

occupantium^ qucd etiam de catero in ers; the which thing alio fliall be 

f egno ohfervetur. Etfialiquis de hu- from henceforth obferved in the realm ; 

jujmodi refumptionibus conquer atur and if any do complain upon fuch re- 

{h)'iProut jt4ftumfuerity audiaturi feifers, he fhall be heard like as right 

* [ 27^ ] requireth. 

27 F. 1. cap. 13. (9 Rep, 16. Fitz, Dower, x6j. 17 Ed. z, c 13.) 

This aft is but a confirmation of a former flatute made in the 
raigne 0/ king H. 3. 

. ( 1 ) De purpre/luris A Purpreftura commeth of the French word 
purprifty or pourpris, which fignificth an inclofure or building, and 
in legall underftanding fignifieth an incrochment upon the king, 
cither upon part of the kings dcmefnc lands of his crown, which 

arc 
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are accounted in law as W/ fulliat, et Jemfer favorabili fuit in omns 
repuhlica principis patrimonitan ; or in the high-waycs, or in com- 
mon rivers, or in the common ftrects of a city, or generally when 
any common nnfans is done to the king and his people, endea- 
voaring to make that private, which ought to be publique, which 
^lanvill very aptly defcribcth in thefe words, Dicitur autem pur- Gitav.lj.9.cap« 
prejfttra, vtl porprefiura proprit^ quando aliquid fuper dominum regem "• 
injwfte oecupatur, ut in dominicis regis ^ *uel in viis publicis ohftruii*, 
4ir/ in ofjuf ptdJicij tranjfvirfis a reSo cur/u, njtl quando aliquis in,ci' 
Kfitate fuper rtgiam plattam aliquid ^tdificando occupavtrit^ et gene» 
raliten quoties aliquid Jit ad nocumentum regii tcnementi, vel regia *via, 
vei crvitatis. 

It was an article of the eyre before this ad^ to enquire De pur* Cap. ItiaeHf* 
frtfiuris faSis fupir dominum regem, frve in terra, five in mart, five 
Mr aqua dmlcitfi'ue infra lij>ertatem,fiv£ extra. 

It appeareth alio by Glanvill, that there be alio purpreftures 
^one to iiibjedls, but this chapter treateth onely of purpreilures 
^one to the king and his people* 

(2) Sen occupationikusJ] Here occupatiemt are taken for ufurpa* 

^ns opon the king, and it is properly, when one ufurpeth upon • 

ihe king by uiing of liberties and franchifes, which he ought not 
to have : and as an unjuft entry upon the king into lands or tene- 
ments is called an intrufion, fo an unlawful! uftng of franchifes or 
liberties is faid an ufurpatbn, bvt Qccupationes in a large fenfe are 
taken for purpreilures, intrufions, and ufurpations. 

(3) Sen in libertatihus, fiijt aiibi,] That is to fay, within li- 
berties, or places that have franchifes, or priviledges, or without 

(4) Ubi occupatoret furperftitej frterint.\ This was a law of 
great equity, for it extended no( bux to the wrong doers them- 
telves. 

(5) Rex de piano re/umat.] That is, may clearly refeife. But 

this is to be intended upon due convidlion, for fo faith Glanvill^ GItnv. pbi fiia 
Et qui per jurat am ipfam aliquam bujufmodi frcijje purprefturam con- ?"• 
vi&us fuerit, in mifericordia domini regis remanent, He et quod occUf 
pavit, reddet, 

(6) Et fi aliqtus de hujufnC re/umptionibus conqueratur, Isfc] And 
yet fuch refcifures ihail not be hnall, but the party grieved ma/ * 
^mplaine of fuch refeiiures, Et prout jufium fuerit^ audiaturt> , 



CAP. V, 1:273] 

T\ E blgamis ( i ) quos dominus papa (CONCERNING men twi^e niar- 

inconciiiofuoLugdunen/i{2)omni * ried, called bigami^ whom the 

privilegioclericali privavityper conjli' bifliop of Rome, by a conftitution 

tutionem inde editarriy et unde quidam made at the council of Liens, hath 

.pralati {2) Hlos qui effeSii fuerant bi- excluded from all clerks priviledge, 

gam ante pradi^am conjlitut'tonem^ whereuponcertain prelates (when fuch 

quando defelonia retiat'i fuerunt^ tan* perfons have been attainted for fclon5) 

quam cleruos exegerunt ftbi liber andos : have prayed for to have them delivered 

concordatum eft et declaratum coram as clerks, which were made bigaaa 

rege ei concilioj'uoj quod conftitutio ilia before the fame conftitution ; it is 

i«/tV//- X 4 agree 



*73 
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inteUigendaJit (4% quod five effect fue^ 
rintbigami ante pnsdt^iam con/Htuth" 
7um, five pofify de catero non Uberentur 
pr^iatisy immofiat eis jufliciaftcut de 
iaicis* 
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agreed and declared before the king 
and his council, that the fame confti* 
ttitionihallbe underfiood in this wife, 
that whether they were bigami before 
the fame confiitution, or after, they 
fhall not from henceforth be delivered 
to the prelates, but juftice (hall be 
executed upon them) as upon other 
lay people. 

(Altered by i Ed. 6. c 12. Raft. io6» i Jac. I. c ii.) 

{i) De higamis.\ Bigamus is he that either hath marled two or 
more wives, or that hath maricd a widow, as it appeareth in the 
ftatutes of 18 E. 3. cap. 2. i E. 6. cap. 12. 

(2) Concilium Lugdunenfe» &c.] The conftitution here mentioned 
is in thefe words, Altercatknls antiqute duhium pnefenih declttra" 
tionis oraculo decidentes htgamos omni pri*vilegio clericali declaramus tjfe 
nudatos, et cccrtioni fori /ocularis addUios, con/uetudine contrarta nom 
obfiante ; ipfts qucqiie a?iatkancUe prtibihemui deferre tQnfitram^ *vcl bat 
bitum clericalism. 

This conlUtution is hereafter in this chapter explained. 

This councell was holden at the city of I^ons in France, Bo^ 
nifacius the eight being pope. 

At the councell of Lyons, Britton and Fleta (ay, at Lateran 
faith B ration, the pope endeavoured to take away the prefenta-^ 
tions from princes and lay patrons to prefcnt by laps, for thai the 
conftitution faith, ^od collatio benef.cii eft res fpiriiualisy et aliter 
creJcnief ejjcnt hevreticiy ^c. and the common law faith, that a pre* 
fentation to a benefice is temporail, and fo it is declared by divers 
afts of parliament. 

At this councell after fixe moneths the diocefan (hall prefcnt : 
the Regiller faith, that to prcfent by laps was diQcefanis fpeciediter 
indultum after fixe months, and yet if after the fixe moneths the pa-, 
tron prefent before the diocefan collate, he ought to receive his 
clerk, notwithftanding the gencrall councell. 

But- when the kings turn came to prefent ^i^r^ corcitre by laps» 
the Rcgifter faith, hullum tempus occurrit regi ex ccnjuetudine bac- 
tenus ohtent^ in regno AnglifS^ fo as the councell did not binde th« 
right of the king, nor could the diocefan prefcnt by laps untill it 
was ei indultum ; that is, untill it was allowed to him by confcnt 
of the realme with fuch limitations and reftridlicns, and with bind- 
ing him in many cafes to give notice, as was thought juft and rca- 
fonable in fubjtds cafes, for the better fervice of God and inftruc- 
tion of the people. But the king, who is fupremus dominus, lofeth 
not his prcfentaiion by any laps at alU the faid conftitution not* 
withftandirg. 

(3) U.'uh quidam pra:latii kcj] Certain prelates did interpret 
the faid gcneraJl councell to extend onely to fuch as became^^^^W 
after the councell, and they challenged fuch clerks, as were bigami 
before that councell, when they were arraigned for felony, and rc- 

' quired to have delivery of them. 
^ But hatji the parliament power in thefe cafes to make declara- 
tions? yea, and in greater, for by authority of pailiument it was 
7 declared, 
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declared, that Urban the twelfth was duly eleded, and ooglit to 
be accepted pope ; the truth is, that the cardinals forfook Urban, 
and accepted Clement the feventh, therefore it was enadlcd that 
all benefices and poilefTions of cardinals rebels within England 
Ihould be feifed. Sec, 

This fchifme between thefc two popes continued 39 years, till Thwrik^ 
the councell of Conftance, one curfing and warring with another, Crentx, 
in fo much, that by reafon of this fchifme, above 200,000 Chrif- 
tians were miferably flain, this Urban drowned, five cardinals flew 
the bifhop of Aquitane, gave authority to Spencer bifhop of Nor* 
wich againft Clement the anti-pope. 

(4) Concordat um eft et declaratum coram rege it concilio fito quo J 
conftitutio ilia intelUgcnda Jit ,\ Here the king by advife and coun- 
fell of his high court of parliament doth expound and explain this 
conftitution made at the (aid generall councell, and declareth where 
clergy (hould be taken awgy in refpcft of bigamy. 

And this interpretation of the parliament was againft the prac- 
tife of the prelates, as before it appeareth, and contrary to the 
cuftome before ufed, as by the conftitution it felf appeareth. 

Bat the true caufe of this declaration by ad of parliament was, i»E. 3. Cor. 
that feeing the judges of the common la w^ were judges of allow- 117- 34H. «, . 
ance or difallowance of clergy to him thatSvas arraigned of fe- 4-a. 9E.4.19, 
loTiy, and that the faid conftitution tooke away the priviledge of ** ^' 4^°"»«^ 
clergy, and byconfequent the life of man, the judges, before they '^ ^*^* 
allowed of the faid confti,tution, would have it declared by authority 
of parliament. 

This law to deprive men that were bigami of the priviledge of RotPtrL 51 B« 
their clergy was complained of in parliament, in 51 £. 3. and by 3- nu..63. i£. 
king E. 6. in thg firft year of his raigne wholly abrogated and ^' ^* '*• 
taken away. 

It fell out at this councell of Lyons mentioned in oar a£l (as William Thorn* 
our hiftories report) that the popes wardrobe in that city (where- ThomaiSpjott^ 
in was that deteftable charter which king John made to the pope ^^* 
to bring the crown of England in fervage to the fee of Rome) 
then was wholly confumed with fire ; a divine and fiery revocation Rot Pari, anno 
of that moft unjuft and forcele/fe charter, as was^unanimouily re- 4oB. 3. nu. 8. 

iblved both in parliament and elfe\yhere, ^2^* ^**"^' . 

* 3 E- 1- memb, 9* 

ij] fchedula. 



CAP. VI. 

J N charits autem uhi conttnentur TN deeds alfo where is contained 

(dedi et concefft tale tenementum dedi et concejji tale tenementum 

fine homagto (i), veifme claufula qu^g without homage, or without a ciaufe 

continetwarrantiam^ettenend'dedona'' that containeth warranty, and to be 

toribus et haredihusfuis ( 2 ) per certum holden of the givers, and their heirs, 

fervitiufn) concordat* ejl per eofdem by a certain fervice ; it is agreed, that 

jufticiar\'^)^quoddonatoreietharedes the givers, and their heirs, fhall be 

Jul teneantur ad warrantiam. TJbi bounded to warranty. And where is 

autem continentur (dedi etconcejft^^c.) contained dedi et concejft^ (5fr, to be 

tenendum 'de capitulibus dominis feodi^ holden of the chief lords of the fee, or 

aut of 



^1 



^^7S 



Statut. de Bigamis. 



Cap. 6. 



aid de aUisy juam de feoffaUrihus^ vel 
bari4ibu5 fuss^ nullo fervitio Jibi re^ 
Unto^ fine h^magio •, tnl fine diSia 
claufiiia warrantiay haredes fui 
non teneantur ad warrantiam. Ipfe 
iamen feoffator in vitafua (4) ratione 
doniproprii tenetur warraniizare (s). 
Preedi£i* iiutem con/iitutiones edita 
fuerunt apud fVeflmonafierium in pat'* 
iiamento pofi feftum San£ii Michaelis^ 
etnno regni regis E.fiiii regis H* quar* 
f$^ et extunc locum habeanfn 



of other, and not of feoffors, or of 
their heirs, referving no fervice, with- 
out homage, or without the forc- 
faid claufe, their heirs fliall not be 
boundento warranty, notwithftanding 
the feoffor during his own life, by 
force of his own gift, (hall be bound 
to warrant. Ail thefe conftitutk>ns 
aforefaid were madcatWeftminfter,iii 
the parliament next after the fcaft of 
St. Michael, the fourth year of the 
reign of king Edward, fon of king 
Henry; axid from thattimq ford) they 
ftiall take effeft. 

(Dyer 151 »»l. z Rep. x. i. 3 Rep. 58. 4 Rep. 8i« 5 Rep. 17. 8 Rep. 51.) 

There be two branches of this a£l, and two confequents there^ 
upon, tlie firft branch is, that where JeM is contained in a deed 
(albeit there be no other warranty) to hold of the donor and his 
heires (as at the making of this ad, *vix. in 4 £. i . a man might 
have done) there the feoffor and his heires had beene bound to 
warranty, and this was the common law; for where detli is accoffl* 
panied with a perdurable tenure of the ffofibr and his heiis, there 
l(edi importeth a perdurable warranty for the feoffor and his heires 
to the feoffee and his heirs ; and herewith agreeth Glanvill, Te- 
neniur auUm b^tredes donatorum donaiionts et res d^neUas ficut rtttic- 
nabiliterfq£ia futtty ilUs quibus ftUia fiint, et haredibus fuis war- 
rofitizare. 

And firadon herewith agreeth faying, Et filendum eft qued ad 
omnes ehartas de fimplici donatione competit tenenti twarranttT^iOy et 
tenentur donatores et eonim haredes ad fwarrantiatM, fi hera congrua, 
et modo debito cum profecutione competenti vocati ftter^ ad ivarraniiam, 
nifi forte in chart a de feoff amenta contrariutn exprimUur. And in 
tho(e dayes regularly the donee did hold of the donpr, unlelTe 
there were a fpeciali limitation to the contrary. And when the 
feoffemcnt was made by this word [dedi] to hold of the donor and 
his heires, then he and his heires are bound to warranty. 

The ponfequent is, that although there be an exprelTe warranty 
contained in the deed, yet that takech not away the warranty chat 
is wrought by fqrpe of dedi, but die feoffee may take advantage 
either of the one, or the other at |)is pleafitre. ' 

The fecond branch is, that where dedi is contained in the deed, 

to hold of the chiefe lord, and not of the feoifori there, a]thpug^ 

there were no other jvarranty in the de^d, the feoffor fhall be bound 

to warranty during lif^. Britton faith. Si le pwrcbc{for foit del done 

challenge in fa ftififjt fi ert le donor tftiu de garranter auter Jon done 

tant come il *ui*vera, tout ne fait a Kto oblige per efpecialtie de efcript 

tout face le purchafor de ceo homage a quttr que al donor y ficome al chief t 

Seigniour, 

31 E. I. Vow- If the gift be made to hold of the chiefe lord of the fee, then 

Cher 490- dedi bindes none to warranty, but him that made the gift. 

6 E. 2. Vowch. And it is to be known that (iuce the ffatute of quia emptereSf 

858. .39 E. 3. iS E. I. the feoffee b fee fimplc doth hold of the chiefe lord, and 

%• a H. 7. 7. therefore 
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therefore *at this day in that cafe the feoffor is oncly bound to 
warranty during his life ; but if a man at this day give lands in 
taile by the word ^VdV, the donor and his heircs are bound to war- 
ranty ; and (o it is of a leafe for life> referving a rent, though it 
be without deed. • 

The confequent hereupon is, that albeit there be in this cafe of 
the fecond branch an expreiTe warranty, the feoffee may take ad- 
vantage of the one or the other, as upon the £rft branch hath been 
iaid. See for this Nokes cafe abovefaid, 

(i) Sine homagio,^ The law was generally holden in thofo 
dayes, that homage being parcell of the tenure referved to the 
feoiFor and his heires, imported a warranty to the feoffee and his 
heires, and fo pnuch is implied by thefe words in this a£l, Jtne ho* 
magio, that is, without aily warranty by reafon of homage, but that 
was ever Intended, fo long as the tenancy continued * by defcent 
in blood of the firft purchafer, for if the tenement were tranf- 
ferred out of his blood by feoffment, or any other tranilation, in 
that cafe the tenant ihonld vouch his feoffor or his heirs, if he had 
any warranty, but not in refpe6l of the homage: and that this was 
the ancient law, appeareth by Glanvile, who faith. Si aliquis alicui 
dona^erit aliquod tenementum pra fer^vitio et homagio fuo, quad pofiea 
alius merfus eum dirationaverity tenebitur quidem dominus tenementum 
id ei ivarrantizare, vel competens excamhium ei reddere, Secus eft 
tamen, de eo, qui di alio tenet feodum fuum ficut h^ereditatem Juam^ et 
wide fecerit homagium^ quia licet is terram illam amittat, non tenebitur 
dominus a^ efchambium ; an4 this is fignified in the dging of hg^ 
mage, Homagium fi dominus recipere 'voluerit, tunc in Jignum *WJ4r-? 
rantiig acquietationis et defenfionis manus tenentis infra manus fuas //- 
nere delete" dum tenens pxofert <verba bomagii. And this day it 
'holdeth in cafe of homage aunceilrell. 

(2) i)e donatoribus et h^eredibus fuisJ] So it is if a body poli- 
tique or incorporate had by deed, wherein dedi was contained, 
infeofFed another to hold of him and his fucceflbrs, this had created 
a iil^e warranty, as in this a£l is mentioned. 

(3) ConcQr datum eft per eo/dem jufticiarios.'\ That is (ai hath 
been faid before) enabled according to the advice, and refolution 
of the jaflice^. 

(4) Jpfe tamen feoffatar in 'vita fua."] The letter of this a£l ex- 
tends but to the feoBbr upon a fvoiFment made, but if dedi doth 
enure by way of releafe or confirmation, it importeth a warranty 
during the life of him that makes the deed ; fo it is if a reyerfion 
expectant upon an eftate for yeers, life, or in tail be granted by 
this word dedi, and attornment had, here dedi doth import a war- 
ranty, though the ilate pafleth not by way of feoffment j fo it is 
pf a rent, of an advowfon, or the like. 

Brafton faith. Si *vero cbarta fuerit de confrmatione, non fequitur 
inde 'warrantizatio, nifi in fe contineat donationem ; ut Jt dicatur, 
doy et confirmo tali et h^redibus fuis, iSc, Jf a man by dedi 
letteth land for life, by this the leflee fhall vouch the leflbr (though 
the reverfion be granted away) and^ct the lefTor is not properly 
feofiafor. 

(5) Ratione doni proprii tenetur *warrantixare.'] Albeit in two 
places before in this a^t dedi et conceffi are coupled together, yet 
ihcfe words ratione doni prcprii do appropriate the warranty to^dedi 

oncly ; 
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onely ; and agreeable to this expofition in our books is the com« 
xnon and conflant opinion of learned men at this day. 

39 E. "3. 26. Two jointenants make a feoffment in fee by this word dedi^ the 

one dyes, the furvivour (hall be vouched, and render in value for 

ji H. 7. 13..' the whote; for though the ftate paffed from both, and the ftatute 
faith, rat tone doni proprii, yet each of them did warrant the whole 
by this word dedi, otherwifc the furvivour ought not to have yeeld- 
ed the whole in value, as it hath been adjudged ; and the reafon 
is, for that the heir of ihe joint^nant that dicth cannot be bound 
by the warranty created by this word dedi. 

But if two> jointenants make a feoffment in fee, with an expreffe 
warranty for them and their heirs to the feoffee and his heirs, and 
the one of them dye, the furvivour (hall not be vouched alone, 
but the heir alfo of the other, and the rccompencc in value (hall 
]ye equally upon them ; but if the one of them have nothing, the 
ether (hall anfwer the whole ; for it is a maxime in law, i^anda 
de una et eadem re duo onerabiles exiftunt, unus pro infnffidentia alterius 
de iniegro onerabitur. But in the faid cafe of ^edi^ the furvivou^ 
V/as onely chargeable with the warranty. 
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STATUTUM de GLOCESTER, 
Editum Anno 6 Edw, L 



THIS parliament was holden at Gloceder bordering upon Wales, for the- 
better prcfervation of peace in Wales, Lluellin prince of Wales, and the 
Wcllh-men bemg a liule before this parliament brought to quietneffe, 

JF AN du grace M. CC, Ixvli. {i)it del raigne U roy^ Ed. Jits le roy Henrys 
vu a Gloucejire le rmys Daugujl^ purview antemefme le roy^ pur amendement 
iefon roialme^ et pur plus pleiner exhibition de droit [i) Jicome le profit doffice 
demaunde^ appellcs les pluis difcreetes defon roialme^ auxibien des greinders come 
des meinders. Eflablie eji et concordantment ordaine^ que come inejme le roialtne 
enplufours divers cajes^ auxibien desfranchifes^ come dauters chojes^ en les quels 
ley avant fallit^ et a efchever les trejgreves damages^ et les nient numerables dif- 
berifons^ les quels icel nianer default de ley fijl a la gent du roialme^ eit mcjlier de 
divers fuppletions de ley^ et de novels purveiances : les ejiatutes^ ordeinmentSj et 
purveyances J'uis efcriptes de tout la gent de la roialme deformes foient firmement 
gardes^ come prelates^ countccSy barons^ et auters del roialme c lament daver divers 
franc hifesy et les quels examiner' etjudger\ le roy a mefmes les pre late Sy counteesy 
barons^ et auters^ avolt done jour, Purvieiu efl^ et concordantment grant C'^ que 
les avantuits prelates^ counteeSy barons^ et auters celmaner de franchife ufent^ iffint 
que rien ne lour accrefcr per ufurpation^ ou occupation^ ne rienfur le roy occu" 
fienty jcfque al prochein venue ceo roy per le count ie^ qu (i le procheine venue des, 
jujlices err ant s^ as common pices en mefme le count icy oujefques le roy commande 

auUr 
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itttUr chofe : Jave k droit k roy came il eh voudra parler^ fohnque th que il eii 
contenue en le hriefe le roy, Et de ceofoient maundes brief ei as vi/conteSj bailifes^ 
$u outers pur chefcun demandant. Etfoit la forme del brief e change^ • fohnq\ la 
diverfitie des franchifes^ Us quels chefcun claime daver. Et les vifcontes per 
touts lour hailliesferront communement cryer^ ceftafcavoire^ en citiesj burghes^ et 
vilUs merchandes^ et ayhrSj que touts ceux que afcuns franchifes claiment aver 
per les charters les-predeceffors le roy^ royes Dengleterre^ ou en auter ihaner^foient 
devant le r^, ou devant jufiices en eire a certaine jour et lieuy a mon/irer quel 
manner de franchifes ils claimant daver j et per quel garrant^ Et les vifconts 
mefmes donques Jerront illonq\ perfonalmenty ou lour bailifes et minijlers a certifier 
le roy fur les avantdits franchifes^ et auter s chofe s que celles franchifes touchent* 
Et ceji crie deflre devant le roy conteigne garnifement dee iif femaignes. Et ia 
mefme le maner ferront Us vifconts crier en oyer dejujlices. Et in mefme U ma-^ 
nerferront ils perfonabnent'^ ou lour bailifes^ et lour minijlers^ a certifier les juf- 
iices de tiel maner de franchifes^ et des auters chofes que celUsfranchijes touchent^ 
Et ceft crie conteigne garntfement de quar ante jour s^ficonu U common fummons 
contient: iffint que fi la partie^ que claime daver franchifes^foit devant U roy^ ne 
foit paT^ mss en defaut devant les jufiices en eyre^ pur ceo que le roy de fa grace 
ejpeciall ad grants que ilgardera la partie de dammage quant a eel ajornement^ 
j£tfi eel party foit impled* fur tiels maner s de franchifes devant un payer de juf-* 
tices avantditSy mefmes les jufiices devant les queux la partie ejl en ples^ garderent 
U parti ede dammage devant auters jufiices-^ et devant le roy luy mefme^ Tnefq^ il 
fache per lesju/lices^ que le partie fuit en pUf devant eux^ ficome il efi avantdit*, 
Et ft ceux que tiels franchifes clatment aver^ ne veignenr paz al jour avantdit^ 
donques foient les frarichifes en nofne de difirejje prtfes en la maine le roy per le 
vifcont del lieu^ ijjint quils tiel manner de franchifes ne ufentj jefques ils veigne a, 
receiver droit. Et quant ils veignent per eel dijiresy lour franchifes eux Joient 
replevies fils les demand^ Us quels replevies refpoignent maintenant in la forme 
avantdit. Et per adventure les parties exceptenty quils ne debuient nient de 
ceo rrfpondre fans bricfe original^ donques ftl puiffe ejlre fure que eux de lour 
proper faity eient ufurpe ou occupy afcunS franchijes fur le roy^ oufurfes pre'^ 
deceffbrSy dit lour foit que maintenant refpoignent fans brief e^ et puii 
refceivent judgementjjicome le court le roy agardera. Et fils diont [ 279 1 
9u/lery que lour ancefier^ ou lour ancefiers de mefmes les franchifes 
morront feifieSy foient oyes^ et maintenant foit le verity enquife^ etfohnque ce9 
aillent les avant en le befoigne. Et filfoit trove que lour ancefiers^ ent morufi 
feifie : donques eit le roy brief e original defa chancery en forme fait de ceo, l.e 
roy mandc falute au vifcount: fummones per bone fummoyiours un tiel^ que il foit 
devant nous a tiel lieu en noflre prochein venue en eel countie^ ou devant nous 
jufiices a primer afiifes^ come ils en celles parties veindront, a monflrer per quel 
grant il claime daver quitance de torn' pur foy ou pur fes homes per tout nojlre 
roialme per con:inuation apres la mart tieljadtsfon prcdeceffitr, Et eiefs lesfurn-* 
monours et ceo briefe, Etfi les parties veignont aljour^ refpoignent^ etfoit, reply 
et judge, Etfils ne veignent y nefoy efioinent devant le roy^ et ft le roy demurrq 
eufier en eel county^ foit commamle an vifcont que il le face vener al quart jour ^ 
A quel jour fils ne veJ/uetity et le roy deinurr' oujier en eel county^ foit fait ficome 
4n eyre dejuj\ices. Etfi le roy depart del cpuntie^ foient les parties ajornes a 
hriefe jour y eteint rcajmahUs delaies^juxteles difcretion$desjuJticeSy ficome enaSiionf 
per final. ' Et les jujHces en eyre facent de ceo en lour oyers folonque lordetnment 
avanidity et folonqUe ceo que tiel maner de plees debuient eJlre dsdutl. En oyer de 
pUintsfaits et affaires des balUfa le roy^ et dauttrs baiufesy foit fait folonque lor-, 
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ieinment avant fait di eeo^ eijolonque les iJiqueJIs de ceo avdtti prl/eS^ it Ju ifh 
ferront lesjufticesen eyre folonque ceo que le ray lour adenjoynt^ eifolonque Us articles 
fue U roy lour ad livere. Vide tout ceo in Latin pluis plaine 30 £. i* lefiat' 
dc Quo wanranto, tft Franchifes 5. 

[Thefaidjfatute o/Quo Warranto, heing necejfary to the intelllgenci of our 
author* 5 commentary y is here fubjoiued,'] 



ANNO Domini M.CC.LXXVI1L 
■^ regni autemdomini regis E. fextOy 
epud Glocejl, menfe Jugujli, provi^ 
dente ipfo domino rege, ad regni fui 
Anglia melioratiomm^ et exhibitionem 
jujiice p/enioremj prout regalis officii 
'expofcit utilitasj convocatis difcretio- 
ribus ejiifdem regniy tarn ex majoribus 
quam minoribus^ Jiatuium ejl-^ concor^ 
datum )et ordinatum^ quod cum rcgnum 
Jfnglie in diverjis cafibus^ tarn fuper 
libertatibuSy quam in aliis in quibus 
prius lex deficiebaty ad evitaniT in- 
(ollarum damna gravifftmoy et exhere- 
dationes innumerabileSy qua hujufmodi 
legum defiius induxerat^ diverjis U~ 
gum fupplttionibusy et novis quibufdam 
provifionibus indigeat^ provtjiorttsy or- 
dinationesj ttjlatuta fubfcripia ab om^ 
nibus regni fui incolis de cetero fir^ 
miter ac mviolabdiier obferventur. 
Cum prrlatiy comiteSy bar one 5 ^ et 
alii de regno nojiro diver fai libertates 
habere clamant, ad quas examinand* 
it judicand* rex hujufmodi preiatis, 
coniy baron* y et aliis diem prefixeraty 
provif efiy et concorditer concejfum 
(4 J, quod diSii prelatiy com\ baron', 
it aliiy hujufmodi Ubertatibus utan^ 
tur (3) in for ma brevis fuhfcripti (5): 



T^HE year of our LordM.CC 
^ LXXVIIL.the fixth year of 
the reign of king Edward, at Glou* 
cefter, in the month of Auguft, the 
king himfelf providing for the wealth 
of his realm, and the more full mi- 
niftratibn of juftice, as to the office 
of a king belongeth (the more dif- 
creet men of the realm, as well of 
high as of low degree, being called 
thither) it is provided and ordained^ 
That whereas the realm of England 
in divers cafes, as well upon liberties 
as otherwife, wherein the law failed^ 
to avoid the grievous dammages and 
innumerable diflierifons that the de- 
fault of the law did bring in, had 
need of divers helps of new laws, 
and certain new provifions, thefe 
provifions, ftatutes, and ordinances 
underwritten Ihall from henceforth 
be ftraitly and inviolably obferved of 
all the inhabitants of his realm. And 
whereas prelates, earls, barons, and 
other of our realm, that claim to 
have divers liberties, which to ex- 
amine and judge, the king hath pre- 
fixed a day to fuch prelates, earls, 
barons, and other; it is provided 
and likewife agreed, that the faid pre- 
lates, earls, barons, and other ftall 
ufe fuch manner of liberties, after the 
form of the writ here following: 



Rex vie* faluUm. Cum nuper in parliamento vcflro apud Weflmonafle-' 
riuzn (6), per no 5 et con/ilium noftrum provifum ft et proclamaium (7), 
quod prelati, comitesy barones, et alii de regno nojlroy qui divcrfas libertates 
per chartas progcnitorum noflrorum regum yfnglia habere clamanty ad quas 
ixaminandas et judicandas diim prafixerimus in eodem parliainento^ Ubertatibus 
iUis taliter uterentur, quod nihil fbi per ufurpatiovem feu occupationem ac* 
crefcerenty nee aliquld fuper nos occvparenty tibi precipimuSy quod omnes illcs^ de~ 
comitatu tuo -Ubertatibus fitis quibus hucufque rationabiliter uft funt (8) uti et 
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fa;^ 



"^nuien pitmtttas in forma pradUlaj ufqui ad proximum advittlmn mftrum pit 
rmutatum pradi^umy vel ujque ad proximum adventum jufticiariorum itinerant 
tium (9) ad omnia placita in comitatu^ vel donee aliud inde praceporimus ; 
falvojimper jure nofiro cum inde loqui voluerimus* , Tejiey i^c 



Eodem modo </ in eadefh forma di- 
rigantur brevia vie' et aliis baUivls 
pro quolibet petet2te<, et mutetur forma 
fecundum diverftatem Jibertatis, qua 
quis habere clamatyjic : 



In like manner and in the fame 
form writs (hall be dire£^ed to fhe« 
rifFs and other bailifis for every de- 
mandant^ and the form ihall be 
changed after the diverfity of the li- 
berty which any man claimeth ta 
have, in this wife : 



^^jf vie* falutem. Pracipimus tibiy quod per $otam ballivam tuam^ wdeG^ 
eetj tarn in civitatibuSj quam in burgisy et aliis villi s mercatoriisy et alibiypub" 
lice proclamari faciasy quod omnes illi qui nliquas libertates per cbartat pro^ 
genitorum nojlrorum regum Angliay vel alio modoy habere clamanty fint coram 
jufticiariis nojiris ad primam ajfifam^ ad ojiendendum cujufmodi libertates ba^ 
here clamanty et quo warrantOy et tu ipfe Jis ibidem perfonaliter una cum bal- 
Uvis et minijiris tuisy ad certificandum ipfos ju/iiciarios noftros fuper his £t 
aliis Tiegociis illud tangentibus. 



JJta claufulade libertaiibus que fie in- 
cipit. Precipimus tibiy quod publice prO" ^ 
clamari fac^y i^c, ponitur in hrevi de 
eommunt funmC itiiC juftic\ et habeat 
fremunitionem quadragintadlerum[ 10) 
Jicut communis fummonitio habet : ita 
quod fi pars aliquay q. cla/nat habere 
libertatem, fuerit coram regey non po- 
natur in defalta coram aliquibus juf 
ticiariis in fuis itineribusy eo quod rex 
de gratia fua fpeciali concejftt confer* 
vare partem illam indemnemy quo ad 
illam ordinationem, Et fi pars ilia fit 
m placito fuper hujufmodi libertaiibus 
coram domino pari jufiic' predi^oruwy 
iidem jujlic*y coram quibus pars ilia 
fit in placitOy confervabunt earn indem^ 
nem coram alits jujliciariisy et rex 
etiam coram ipfoy dum tamen conffiterit 
per jufiiciarios quod fie fucrit in pla^ 
cito coram ipfisy ficut prediSfum efl, 
Etfi pars prediSfa fuerit coram regcy 
* ita quod ad diem coram jufiU* prediSiis 
in itineribus fuis effe non pojfity rexhu- 
jufinodi partem indeinnem confervabit 
coram jufticiariis predict is in itineribus 
fuis ad diejn- illwn quo fuerit coram 
rege. Et fi ad diem ilium non ve^ 

nerity 



This claufe of liberties, that be- 
ginneth in this wife, Pracipimus tibi^ 
quod publice proclamari faciasy ^c* 
is put in the wjjt of common fum- 
mons of thejuftices in eyre, and (haH 
have a premonition by the (pace of 
forty days, as the common fummons, 
hath ; fo that if any party that claim* 
eth to have a liberty, be before the 
kfng, he fhall not be in default be- 
fore any juftices in their circuits; 
for the king of his fpecial grace hath 
granted, that he will fave that party 
harmlefs as concerning that ordi- 
nance. And if the fame ' party be 
impleaded upon fuch manner of li- 
berties before one or two of the fore- , 
faid juftices, the Tame juftices, before 
whom the party is impleaded, {h.ill 
fave him harmlefs before the other 
juftices; and fo ihall the king alfo 
before him, when it (hall appear by 
the juftices, that fo it was in pica be- 
fore them as is aforcfaid. And if the 
forefaid party be afore the king, fo 
th^ he cannot be the fame day afore 
the faid juftices in their circuits, the 
king ihall fave that party harmlefs 

before 
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mrity tunc HbtrtaUs tile nomine dip' 
triffionis capiantur in manum domtni 
regis per vie* hci: iia quo4 eis nan 
utantury donee venerint coram jujiicia^ 
riis refponf. Et cum per dj/iri^io-' 
Item venerinty replegientur libertates 
fuee-i ft eas petent: quibus replegiatis 
Jiatim refpondeant ad formam brevis 
fredi£ii* Et fi forte exceperinty quod 
non tenentur fine brevi originali ind^ 
refpondere i}i) tunc fi quoquo modo 
^onflare polity quod ipfi de faSfo fuo 
protrio aliquas libertates ufurpaverinty 
-vet occupaverint fuper regem^ vel pre^ 
decefjores fuosy dicatur eis quod fiat im 
refpondeant fine breviy et ulterius re^ 
'Cipiant judicium^ trout curia domini 
regis confideravertt. Et fi ulterius 
dicaiity quod antecefjores fui inde obie^ 
, rint feifitiyfiatim audiantur^ etfiatim 
Veritas inquiratur {i2)y et Jecundum 
hoc ad judicium procedatur* Et fi 
confiiterit quod anteceffores fui inde 
^bierint feifiiiy tunc habeat rex 
hrevi originale de cancellaria fub hoc 
forma: 



before the focefaici juftices in theif 
circuits for the day, whereas he was 
' before the king. And if he do liot 
come in at the iame day, then thofe 
liberties ihall be taken into the king's 
hands in name of diftrefs, by the 
fherifF of the place, fo that they (hall 
not ufe them until they come to an- 
fwer before the juftices; and vfhtn 
they do come in by diftrefs, their li- 
berties fhall be replevifed (if they 
demand them) in the which replevins 
they Ihall anfwer immediately after 
the form of the wtit aforefaid; and 
if percafe they will challenge, and fay 
that they are not bounden to anfwer 
thereunto without an original writ^ 
then if it may appear by any mean« 
that they have ufurped or occupied 
any liberties upon the king, or his 
predeceffors, of their own head or 
prefumption, they fhall be command- 
ed to anfwer incontinent without 
writ, and moreover they (hall have 
fuch judgement as the court of our 
lord the king will award \ and if the/ 
will fay further, that their anceftors 
died feifed thereof, they (hall beheard^ 
and the truth fhall be inquired in- 
continent, and according to that 
judgement Oiall be given ^ and if it 
appear that their anceftors died feifed 
thereof, then the king fhall award an 
original out of the chancery in this 
form: 



Rex vie* falutem. Sum^ per honos fummonitores talent^ quod fit coram nobis 
apud talem locum in proximo adventu nofiro in comitatum pradicJum vel coram 
jufiiciariis-^ no/iris ad primam affifam^ cum in partes illas venerint^ oftenfurus 
quo warranto tenet vifum francipleg' in manerio fuo de N. vel ficy quo tuar^ 
ranto tenet hundredum de S, in comitatu pradiSfo ; vely quo warranto clamat ha- 
bere tholonium pro fe et haredibus fuis per totum regnum noflrum\ et habeas 
ibi hoc breve* Tejicy fcf f . 



Et fi ad diem ilium venerinty re^ 
fpondeant replicetur et triplicetur* 
Et fi non venerinty nee ejfon* fuerint 
coram regCy et rex ulterius moretur 
in comitatu illoy precipiatur vic'y 
quod facia t eos venire ad quartum 

diem* 



And if they come in at the lame 
day, they fhall anfwer, and replication 
and rejoinder fhall be made ; and if 
they do not come, nor be eflbined 
before the king, and the king do 
tarry lonorer in the fame fhire, the 

fheriflF 
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StfiL S^9^ £e fi fibn i>fnerifrtj et fecriff {fadi hi cbrhoHinded to caufe 
ripjir in ctmf tUo extiterit<i fiat ficut them to appear the fourth day; at 
in itimr^ JHflf^* (I3)» ^' fi ^^* ^ which day if they come not, and the 
c«b' itlo receffirit^ a^ormntur adbres king be in the (ame fcirej fuA order 
Jks^ it babeant dilationes compeUnteSy^ ihaO be taken as in the circuit of 
JMxta difiraiomm iufiic\ ficut in ac'- juftices; and if the king depart from 
UmOus pir^nalilfu$. EtUm ju^ic* the &me &ire, they&^ill be adjourn^- 
itimermttsi in itmarHms fitis faciarU ed uBto ibort dajfs) and (hall have 
ftcundum ordinationem fredi&am^ et reafonable iiAvjj according to the 
fitundum quod bttftfTn^di placita de- di<a-etion of the juftices, as it is ufed 
duct dehmt in itineribus fiiis. Df in perfonal adions. Alfothejaftices 
eurrifmniis fa£fis et faciend^ de baU in eyre in their circuits fliall do ao 
uvis ngis et aihram, fiat ficundum coraing to the forefaid ordinance, 
^dinationemprius indefailam (14} et and according as fuch manner of pleas 
^ecimdum inquifitipnes prius inae cap^ ought to be ordered in the circuit. 
tas : et poneUur cloufiUa^ fubjcripta in Concerning complaints made and 
brroi d0 cemmunifumm* ttiner^ yuJUc" t9 be made of the king's bailiiFs, and 
«rf c&mmmia plmit4 dire£f$ vi(Ct i^c. of odier, it (hail be done according 
f«0^ taie eft; to the ordinance made before there- 

upon, and according to the inqueits 
taken thereupon heretofore j and the 
cfouie Aibfcribed fhaH be put in a 
writ of common fummons in the ci]> 
cuk of the juftices aifigned to com- 
mon pleas diredted to the iherifF, &c^ 
and that fhall be fuch ; 

Rex vie* falutenu Pr^cipimus tibiy qwd publice preclamari facias^ 
qued omnet conquerentesy feu conqueri vsientesy tarn 'de mint/Iris et aliis baU 
iivis nofiris f9eibufcnnqiu0y quam de nUni/iris et baUimis aUorum quorum^ 
^MnqtUy et etlUsy veniani coram juftkinriis noftris ad primam ajfifamy ad 
fue^cunque querwumiat fitas ibidem oftendendasy et cempetentes emendasj inde 
reetpiendas fecundum legem et cenjuetudinem regni nifiriy ft juxta ordina-^ 
fienem noftram per not inde faStam^ et juxta tenor em Jiatutorum noftrorum^ et 
juxta articfdlos eifdem jufticiariis noftris inde traditos (15), prout predi^i juf^ 
ticiarii tibi fiire faciant ex parte noftra* Tejie meipfo^ i^c. decime die De* 
eembrisy anno regni noftri xxx. 

(i> Vemdugrme^ 1x67.] This (faould be 1278. for that was Vet. M^g<(CJi«i|^. 
sem» ^ £. 1. this par^ament beiog liokLen in Augo^, anno 6 £. i. ^<>^' U^* 
ibr 1267. was in 51 H. 3. 

This chapter concerning liberties and franchifea, and the f «» 
«Mimi«/o (and iotitoled Sta^utum de que warranto J hath been fiip'> 
poftd by many to be toadied in Ladn, anno 30 B. 1 . and thenfore 
ibme"\have omitted to iofert ]« in the 6. yeare; biu it is utterly 
niiftaken : for the king in the 30. yeare did publish and prodainie 
this afi: irndtr the great fea;le9 and doth recite it to be made attno u^y^^ ^ f^\^ ^g, 
^hm. 1278^ and in the 6. yeare of his raigne. Fide 24 £. t. Ifiter in the cafe of 
eeriginaf de amno 14 £. 1. Breve de libertatibus ailocandisy and there Stiat» MarceUa. 
IB another ibtate made in 18 E. i. called Statuttm de qm warranto [ 280 ] 
etevmti fo called, in rcfped of this former flatute* 

IL 1n»t. Y And 
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And befidesy die ftatute in French difotth from tlie recittfl 
thereof in 30 B. 1. which, for chat it agreeth^with the record, we 
will follow it trhen we come to the body of the a£t. 

(2) Put oMimdiment dt fim rtatmt^ UT pluit fUwiir txhitntion, di 
drsi/,] Which by the faid proclamation in 30 £• i. is rendred thi», 
JU rtpufii AmgUa MtlipraihntMf tt exbibitionem ju/tid^ pUniortm i 
two ezcelient ends of a parliament, regtd mtUtratU, that is for the 
common ^od of the kingdome, the parliament being commmtie €•»• 
cilimah and exbihitio j^ftUut pUmJwt for notliiog is more gloiioiu» 
and neceffiiry, then hill execution of joftice. 

And it is added, Pmu regalis officii ixpofdt mtilitas ; and accord- 
ingly at this parliament many profitable and juil Uws were made, 

fol. VligiU as one fpeaking of this parliament faith truly. In fun quadam di 
regni ftaiu dicreta fiaU^ qua nunc nt jura^ it aqmtate plena maximi 
n/urpwuur. And that I may fpeak once for all, it is worthy of 
obfervation that the ftatates made in thb noble kings time are (0 
agreeable to conunon neht and equity, as few or none of them 
have been abrogated, but being fbnnded upon thefe two pillars 
(the amendment of the kingdome, and the due execution of jufb 
tice) nemaine and continue as joft and conftant laws to this 
day. 

S*!l* f****"* (3) Hvjufmodi Uhirtatikus utaniur^ &c] For the better under- 

Sttc. d^ ^'^^' ftandmg of this ad it ihall be neceflary oat of hiftory to fhew the 

Waoao^ caofe of the making hereof. 

PoL VlifU. The truth b, that the king wandng money, there were fome in- 

movaioris in thofe dayes, that perfwaded the king, that few or none, 
of the nobility, clergy, or commonalty, that had franchifes of the 

traunts of the kings predeceflbrs, had right to them for that they 
ad no charter to (hew for the fame, for that in troth mod of their 
charters either by length of time, or injury of wars and infurrec-^ 
tions, or by cafualty were either conmmed, or loft: whereupon 
(as commonly new inventions have new wayes) it was openly 
prochumed, that every man, that held thofe liberties, or other 
pofleffions by graunt from any of the kings pro^^enitors, fiiould b^ 
fore certain fele^d perfons thereunto appointed fhew, qnoiurgf 
fitm naming ill* ntimerent^ ISc* whereupon many that had long 
continued in quiet poileflion, were taken into the kings hands, Ep 
quad nulla taJulla conftarent : Hereof the ftory faith, fi/ian eft «s»«- 
bus tdiQum ijnfinodi pcft homines natoj hngt acerhijjim^m : qui frtnd:* 
tut bonunnm f quam iraii animi ? quant§ in odio princtpt ejfe repenU 
ecfpitf 
Mag. Charta. The good king nnderilanding hereof, and finding himfelfe 

. <«P* !• 9« 3*« abufed fay ill council, and confidering the ftatute of Magna Charu, 
at the parliament holden in the end of his fourth yeare by procla- 
mation, and at the petidon of the lords and of the commons now 
at this parliament, by authority of parliament provideth remedy, 
as hereafter you (hall heare : this u fully agreed upon b all our 
hiftories, onely the time in fome ot them (at oftentimes in other 
cafiss it falkth oat) is miftaken» which by this ad (hall be redified 
according to true chronologic. 

(4) Brmfifnm ifl et concorditer cmtciffim.'] It Was rightly (aid 
nmcorditer C9nc^ffiinh for that the faid innovation was like to have 
beene a canfe of great diicord between the king and the betier 
fort of hif fobjeds. 

(5) ^ 



ii) ^S^ ^i^ fr^latif comifis, barvnes, et kin ht^Jmodi Uierta* 
$ihus uiofUur infirma hre^is fuh/criftiJ] This • formtf of a Writ is 
more fadsfadojy, then anjr other forme is, and this was the aim^ 
cientufei ^ 

(6) Cum uuper in farliamnto noftro afui Wtftm\'\ Thitt Is, in 
ihe laft parliament holden after Michaelmas, towards the end of 
the fourth yeare of hb raigne, and therefore the great grievances 
abovefaid maft be before that parliament, for the care was after 
liie difeafe, and the remedy after the grievance. / 

(7) Provi/um fit it freclamatuM,] fiut this was never (that I 
can finde) recorded : now by this a£i it is provided that a writ 
Oiall be grannted. 

(8) ^iw hucufyui raiimabiUfir afijknt.] See the Regiflet' 162, 
l63. Di lihertaiiku aUocandis^ & F. N. B. 229, 230. 

(9) ^fil'^ ^ adventum wfirum per eomitatum fradi&umf vel ufque 
fraximum advtntum juftidariorum itinerantsum, &c.] That is, untill ' 
the court of kings bench came thither, or the next commine of 

the jaftices in eyre : To all men ihould quietly enjoy their tran- 
chifes, which they had reafonably ufed, untill the court of kinga 
bench, or untill the juftices in eyre came into that county : here 
it is to be obferved, that this good king and his coancell in par- ' 
Kament referred the party grieved to a leeall proceeding, which 
implieth, that a contrary courfe was holden oefbre. But you will 
demand. What remedy was this for him, that could not pro- 
duce his charter, to be left to the law? I anfwer, that this was a 
fiill and perfed remedy according to jaftice and right ; for the 
better apprehenHon whereof thefe diftindions are to be obferved : 
Firft, thefe franchifes intended by this a6l be of two forts, the one 8 E. 3, it. 
may be claimed by ufage and prefcription, as wreck of the (ea, i7 £• 3* n* 
waife, ftray, faires, markets, and the like, which are gained by ^trr^^'^^ }% 
ufage, and may become due without matter of record: and felons j^'^g aJ, |. 
goods, outlawes goods, and the like, which grow not due but by i h. 4. 3. ti Hi 
matter of record, and therefore cannot be claimed by ufage in 4.13. SH. 6. 8. 
paiisp bat by charter : and yet all thefe at the firft were derived from * ^' 4* "• 7 H. 

Secondly, Judicis 9fficium ift, ut res, ita ttmpora rtrum qu^enrei H^y. 16. aoK. 
aD thefe were graunted either before the time of memory, or after 7. 7. Relwey 
the time of memory : if before the time of memory, then for the 189,190.811.8. 
former fort^ fuch as might be claimed by prefcription, the party 
grieved might prefcribe, and by law he ought to be relievea. 
And for fuch as laiy in point of charter graunted before time of 
memory, the party grieved had two remedies, either by allowance^ 
Of confirmation ; by allowance in the kings bench, or before the 
jnftices in eyre, and in fome cafe before the juftices.of the court 
of common pleas, and in the exchequer ; or by confirmation of 
the king under the great feaie : and thefe were iufficient for him 
without ihewing the charteri and the equity of the law herein was 
nouble, for that no charter before time of memory was pleadable 
by law. 

If thofc franchifes either of the one fort or other were graunted j'?*^- P*** 
within memory, ye^ if the fame had been allowed, as is aforefaid, ^"lo? g^H."' 
the fame might alfb be claimed by force of the charter and allow- kelwey 189/ 
ance, without fhewinff the charter, becaufe it had been adjudged Stat, de 18 £. xj 
and allowed of record. And it is to be knowne that all franchifes, "^^ qu%warfin» 
which any man had either by prefcription or by charter, ought to fo^J^iniafe\ 

Y a be SuafMarcdlJL 
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U maner recover^ heme damages en in writs of cofinage, aiel, and be^ 

brief e de cofmage^ ayel^ V befayel (9)^ £uel. And whereas before time da- 

Et la ou avant ces heures damages ^ inages were not taxed,, but to the 

nejuermt taxes^forfque a le value des value of the iffues of the land 5 it i> 

ijfues de la ierre : purvieyj 5/?, que le provided, that the demandant ipay 

demdndartt putt recover vers le tenant recoyer againft the tenant the cpfts 

les eofiages defon brief e' purchafe ( 1 1 )» of his writ purcbafed, together w^th 

enfembhment ov^fque les damages (12) the d^mage^ aboveiaid. Aiul this 

avantdin ( lo.) Et tout ceojoit tenus %& (hall hold place in all cafes where 

en touts eajes^ ou home recover, damages the party is to recover damages^ 

(13). Et foit deformes chefcun tenus And every perfon from hencef^ 

^ render damages'^ la ou home recover (hall be compelled to render dama|es,| 

vers lay de fa intrufion denufne^ ou de where the land is recovered agamfi; 

fonfait demefne (14}. him upon his own intrufion9 or his 

own aft. 

(Fits. Damagf. 14. 43. 6^. ^%. Si. 9c. loi, loi. 104. loS. no. 12?. 113. i»7« 119. Hob. 9j[. 
podboi^ MS. |. Inft* 10. xi6. Dyer, f. $70. Fits. da)pa|e, 6. 19. 97.) 



[ 2j34 ] Before this ftatute no damages were recovered in affife of novel 

Sf« the firft part diiTeiiln (which then was freqttens et fMmm remdium) hot ooely 
*^^*^^aS^^" againft the difleifory and not againft the tenant that came to the 
^7h16 < lands ^or tenements after the difleiftn, for no damages could be 
?• • ' ??* recovered by the common law, bat againft the wrong doer by hioi 
to whom the wrong was done. 

Now the mifchief was, that many times the diffeifor was infoff 
jtcient, and inot able to fatisfie the damages, and by that means the 
difteifee recovered damages in ihew againft the difteifor (who was 
the wrong doer to him) but had not die effect thereof; now this 
branch dot^ remedy this mifchief, as by the fkme it appeareth. 

(i) Jlienont let tenemtntsA The letter of this law extendeth 

pnely to them, that came in oy title, as by feofment,op fine after 

the difleifiii ; but by eauity it extendeth to them, that came in by 

wrong, and to them alfo, whofe eftate was before the diifeifin; for 

e3(araple. If thie difteiibr were difteifed, the fecond difteifor is widi- 

H"^. 7. at. per in this ftatute, for if he that comes in by title ftiall be within die 

Wood. remedy of this law, afortiori^ he that comes in by wrong; andfo 

it is pf all others, ^hat come in under the difleiior, though it be 

not by alienation. 

to AC p. 3. Alfo if the lord diftraineth for his rent, and a ftran^er without 

|o E. 3. a^ ^^ privity of the tenant maketh refcous, the ftranger is oncly the 

difteifor, and though the tenant claim not under him, but his eftats 

is before, &c. yet in afiii^ a^inft the difleiibr and the tenant, il* 

the difteifor be found infnffictent, the plaintife by force of this fta? 

tute ftiall recover damages againft them both. 

And yet in fome cafes the tenant that claimeth under the dif- 
feifor ihall not fpr the infiifficiencie pf the difleifor be anfweraUe 
^ Air, &t« |o yeeld damages by this ftatute ; as it the diileifor of lands holden 
10 capite alien V^p fame to another* the alienee dyeth, his heir with« 
in age, upon office found the king comqiit^edi the cuftody to ^. 
who talceth the whole profits, the difTeifoj- i{ infufticient, the heir 
within age is no tenant within this ftatute^ for thftt he never did^ 
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nor could take any orofit : but if the difTeifbr alien to an iD^t^ 
who uketh the proiits« he is a tenant within this fbttute; or if the 
infant coming in as heir had been out of ward» and had taken the 
profits, he had been a tenant within this ftatuta 

If the difleifor infeoffe the viHein of the difleifee and a ftraoger, 4t £• 3- 17* 
and the diiTeifor is infufficient, in this cafe either the difleifee mnft 
lofe his damages, or infranchife his villein. 

No leifee for yeers, or tenant by ftatnte ftapTe, or merchant or 
the like, that have but a chattell, fliaH be accounted a mean occo- 
vier within this flatute, but he that hath the inheritance or free- 
hold at the leaft ; othenvife he is not iaid to be a tenant of the 
land ; and fo much is implyed in this word aliep> whkh cannot 
be intended of a lefiee for yeeriy &c. where he, that bringetk the 
affife, hath right to the inheritance or free-hold : but where tenant 
by ftatate merchant, or ftaple, &c. brings an affife* there lefiee for 
veers, or tenant by ftatote merchant, &c. may be a mean occupier, 
becanfe the plainnfe in the affife hath right bat to a chattell. 

(t) Et nient ilent lis damages pment iftrt iSrv/rf.1 Hereopon do 
fellow three conclufi,ons in law : i. That if the difleifor be fnffi* 
cient to yeeld the whole damages, he is fblely to be charged there- 
with ; for then this ftatate extendcth not to the tenant ; and, as it 
appeareth by the preamble, he was not anfwerable by the commoa 
law. 

The 2. conclttfion is, that for the infufHciencie of the diileifer 
the tenant fhalf anfwer the damages by this ad. 

The 3. conclufion is, that if the difleifor be aUe to yeeld pirt, 
and not the whole damages, both fhall be charged, and therribre 
judgement is ever given as well againfl the dilTeifor (though he be 
found infufficient) as againft the tenant generally. 

(3) C be/cum re/fondra furfon temps.] The ground hereof is, f 285 1 
^od bon^t fidei pojfejfor in id tantum^ quod ad /e per*wnerit, tenetur, 
' Hereupon feven concluiions are grounded : ' 16 £. 3. 

1. Albeit the mean occupiers are neither diiTeiibrs nor tenants^ ««%••• 
yet unlefle they be named in the aifife, no judgement can be given 
agatnft them, neither can they be charged fpr the time they take 

the profit. 

2. Though they be named, yet, as hath been (aid, the diflHfor 
ffluft be found by the affife to be infufficient, and the mean occn* 
piers muft be found to take the profits ; for if they be omitted^ 
and none but the difleifor and tenant named, and the dxfleiibr is 
feund infufficient, and no further enquired of, the tenant ihall be 
charged for the whole. 

3. If the affife be brought againft the diiTeifor and the tenant, ^. /^ ^ 
and it is found by the affife, that the diiTeifor is infufficient, and 

that the diiTeifor infeofi*ed A. who infeofFed B. who infeolFed the 
tenant, and that A. had it one yeer, and B. half a yeer, and the 
tenant two yeers ; upon this fpeciall finding, the tenant fhall anfwer 
damages but for his time, for che/cun re/poitdra par Jen temps^ and 
the plaintife hath loll his damages againfl A. and Y^, for that they 
were not named in the writ. 

i.. If the difTeifor, A. and B. and the tenant in the cafe before j» ^^^ ^^ 
he all named, and the diiTeifor, A. and B. are all found infufficient, 
the tenant ihall anfwer for the whole ; for although the letter of 
this law iSj where the difleifors have nothing, &c yet thefe words, 

Y 4 cbi/cm 
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^ifAim nj^Mdra^ (ftc* do imply (if they hav^ faiBdaU) ibr othtf • 
' vfut they cannot anfwer, that is, they cann«t fkisfy ; ibr in ti^ 
fcnfe [anfwer] it here taken. 

5. It {hall never be inquired of the tenants infiiiEciencie* foe 
^ againi^ the dilTeiiar and him nuift the tOife of neceflity he 
brought. 
i% E. a tit. ^ 6 Upon thefe words, ci^/b/M r^/^ttufra pur fow, temps^ icverail 
txecuuojj, 14. jud^emcms ihall not be given, but one judgement is to be given 
intirely againft all, and fo was it ever ufea (ince this ftafiute ;. but 
the iherife upon the execution nuiy uie Gich indifferencie^ a« jnAioe; 
re(]uireth« 
i8£«a« ubifup. And it is faid, that if the a^e be brought againft the difleifor 
apd the tenant, and judgement given ioa t^ plaintife, and ^ 
writ ifTueth to the iherife, and ae xetoorns, that the diiTeifor 
is icfiificient, the plaincife &all have pieces to kvie it of the 
tenant 
Weft. \M^%^ ' Vidi the ihitutes of Weilm. |. 34£. i. i H. 4. & 8 H. 6. -&€• 
34E.i.depiad whlcrt double and treble damages are ^iven in aflife, there alfo 
S2 Air.^z.oH.6. ^^^y niean tenant, that came m to be tenant of the freeJwld un« 
I, a. I k. 4. der the di&i^or, (hall for^e infufficiencie of the diflfetior anfwer. 
^a. 8. % H. 6. every one for his time the treble or double danaagea. 
^P- \ 7. Laftly, this giveth no damages where none waa rocoverable 

3 B, % cap. 3, j^ ^^ ^gj^ ^^ ^^ common law, but giveth daraaees againft thc| 
tenant foi: the mfufficiencte of the difle^r, as hath been laid. 

As if he in the reverfion npoa a term Ibr yeers, or tenant by fta* 

tute flsKile, Uz. be diifeiied, he ihall have, an a^ to pecaver the> 

fiate of the land, but ihall recqver no damages ibr the profits of thc| 

. lands, becaufe they belonged not to him. 

saE. 4. f»i. X. If the diiTeifor committed the diflei£n with force, and infeofFetii 

iaAin.p.i. A. whoinfeoffeth B. who infeoffcthC. anaifife is brought agaiaft 

them all, and treble damages for the infufficiencie of the diffeifbr 

ihall be levyed upon all, according to this ad ch^am rejfondra fmr 

Jon tempsy Xhat is, what damages (hould be recovered againft the 

'dliTeiibr, if he were iufficient, ihall be recovered for his infufi- 

ctencle againft the mean occmuer^ and the tenant, and iox infnf* 

Sciehcie of the mean occupiers, againft the tenant onely. 

(4) Purviifw Bfi tfifimtnU f ^ /' diffnfa rtce^uira damagts in brUfi 

[ 286 ] denin /oundue fur dijfeijin iters cihtj que efi tro*ue UoMHt apres k (Lf* 

fiif^r.'l Regularly in perfonall and mixt a£uans damages were to 

be recovered at the common law, but ii^ reall a£Uons no damages 

were to be recovered at the common law, becaufe t)ie court oould 

not give the demandant that which he demapded n^itt, and the de- 

mandaat in aeall adions demanded no damages, neither by wjit, 

nor -count : judex von rfddu pluut qnant quod petens ipfe nqmritf and 

^^H^^ it is a maxime in law, que droit ne done pluis quejoii dememnde; an4 

7^. 1. 5: ^* therefore in reall adioni, where damages are given by this ad, the 

16 H. 7. 5, ftc. demandant ihall recover damages pendente hrefuit becaufi^ (he old 

See li. 10. form of the count remaineth. The words of the^ad are, Fers akx. 

Jj- "7- ^ f*' ^ frofue unaxt 5 he may be tenaot by title, by wrong, or by aft 

Pilfordactfe. {Tiaw { and of thefe in order. 

4^ £. t. 7. If the diHeifor make a feoffment in fi^e, and the diiTeifee dyeth, 

39E.3?pam.6f the he^r of the diileifee fhall net recover damages by thia a^ 
siE 7^a*i2E J* W^"^ ^^ alienee; for this braacbof the ad providtth iiwr M 
pan!9^3E.3. dii&ifcp^and«^f«r his beira. 

fb. lao. iqE.*!* 

ibid. '99. But 
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* Butifftmanbe di2idied»andthedifleifeedye,U8 Jbetr AaH *4S- 3 90'4«^ 
xecover damages againU the diffcifiN', bat not by this brancb, but 1^* ^3 ^^^>- 
by a latter branch of this a^i, vix. Et Joit Jefirms ehejcun imms '^' 3«o* 
a render damoMu la em hom ru«v€r virs If^ dt /nj mtruftm dem^t 
$udeJo9 tartdttmfiu: and by thu daftindioD the bo^ks that ften* 
ed prima facii to differ are well seconcUed ; bill: by the iatetttiM 
of this law, the heir in his writ of eotr)^ agaioA the difieitfor ftaU ^a E* 3* ^ 
recover damages bat from the death of his anceftor. 

The di&iiee ball recover dacaages by tbis ad in a writ of <a- i# E. 3* 
try>r digfijm %Tk\ht poft: as if the tenant cometh to tiie land by ^^ <«• 
dMciiin, intrufion, or abatement, or when by alienation it is Mt L Ej!|)i!r i9o» 
of the degjrees; for the words be» Fen ceh^ ftfi $ft inv9 t$mm ' 
apra le diJeiJoTt within which words be that comes in the fofi is 
incbideiL Note the writ of entry in the /a^ is g^«n by the fta- 
titte uf M'iiilebridge, cap, uUtmo; for the dj&i& iKas dnven m 
his writ of riehc at the common law. 

And in t! is ibcond branch tbe teaant is iMaely charged with At 19 E* 3« 
whole damages, though there wene divers mean tenantt^ bf<hefitm ^y** 99* 
f^ndra pur Jam Wnps is oncly in the cafe of «a affi& sfoa the ^\ '^J' JJ^* 
£r& biiinch » neither ought the writ of «ntry to be broog^ a^aiuft || ^^^ ^ ' 
any, but aj;air!ft him, ciiat is tlie tenant of the land; buttA Iobk 
fa^ arx>difir then the difibiiee iluiU recover damajj^s hy this bnuach ; 
as the fuccellbr of an abbot, but otherwiie of buhopi, or other &b 
fecttiar bo^a politique. 

If the teilant cometh to the land by ad in law* which tie oaiopt 
witliiUod, aj;id where there is no <ady or ^default in Jum s ijs ibat 
cafe he (hall not be diarged : as if the diffeifor alien so A. and bis 
heirs, and A. dyeth wichouc heir, the law (that th«Fe may be • 
^ant to a grangers precipe) doth cail the knd rnxm the lords in 
tdiis cale, if the lord doth not take any profits ot the lands, ki % 
writ oi enury in l^t pdi brought againft him for the iand^ the lord 
may plrad the fpeciafl matter, and how that be never took an^ 
profits of the lands, and fo dkharge himielf of the damages; fcr 
albeit he be a tenant of the land« yet is he no tenant ^gaink hie 
will within the meaning of this lawi becaufe there is no swong aor 
default in him. 

But if the lord by efcheat doth enter, and take the pFofits/of tbt 
, land* then fh^U he be charged as a tenant within this ad, for albflifc 
he conld not withAand the efcheat, which made him tenant in laMr« 
yet might he have refrained to take the profits, which in right h»» ' " 
longed to the diiTeifee, but his rent or valuaUe fervices ihsAlbe ic* ' 
jconped in damages. 

And fo it is in all refpe^, wJien the alienee of Ae difleifor dye 
6ifed» and the land defcend to his heir, he mav refrain from ^ 
taking of th^ profits, and plead th^ like plea* smd difchairge himfeU* 
of the damages. 

In like manner, if the diileifor inakea deed of feoffment, by the Firft put ef te 
Ijvhich he infepffeth A. and£. and maketh livery of ieifin to A. in Inftituiev 
^e name of i>oth, B. Jiever agreeing to the feoffment nor taking ^^^* ^^S* 
Wf profit of the land, A. dyedt; in this cafe by (lie law the free^ [ 287 ] 
h<old and inheritance is vefted in ^. by furvivor ; and in a writ is£ 
pMry in the p^ brought by the diibiiee'againft £• he may, as is 
{pufoveiiiid, plead the fpeciali matter, and that he nevef agreed, nor 
tfitftk any profits, and d^cbatge hioUelfe of ibe d«nages for tbe 
aauTe afore(aid« 
^•^ Et 
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MigaUm Si fie in cafihus conJtmiUius : for nemo fumtwrfine injmriatfa3o, 'fim 

difaua\ and aSus Ugis nemini tft damnoftts^ 

The flatute faith, «' qtu eji tnwitenant^ and yet if a writ of 

entry be brought againft two joynt> tenants, and the one difclatme, 

and the other take the whole tenancy upon him, and plead in barre, 

and it is found agaiirft him, the demandant fhall recover damages 

for the whole againft him, becaufc he tooke upon him the whole 

tenancy. 

tH.4.5. «9E. A diffeifof infeoffeth A. which infeoffeth B. the difleifee 

|.49. S£. 3. brings a writ of entry in the /^ and au againft B. which 

tl'i!? <i?^' ''^^^wcheth A. who pleads and lofeth; judgement for the da- 

JO ll 3. 6.' Jnages ihall be gives againft the vowchee, for lie is found tenant in 

law. 

( c) Punvinv tft tn/tment ftu lou avanf ceux heuns demises m 
Jiur agardis en plea ie mordmmcefterfmrjbne en caft^ &c.| This plea 
of mordaunc', and the other pkas hereafter in this ad named are 
pleas reall, and aanceftrel, and therefore no damages are recorer- 
able (as hath been &id) in them by the common law. 
IT^ 6. K^ 3« But yet it is to be obferved once for all, that thefe adions in thiar 

Ifarkali cafc. ^ named, are adioBS aeoKep^l fofiffarie, and not aaions eumcefird 

dreiiureL 
CUn. Ii. 1 3. c 2i (6) De mordnunc','] Of this writ yoit (hall reade plentifully in ottr 
3»4»*c.Bra6t 1. aoncient authors, and other books. 

let' arl^H^ (7). Receveres de 'vers chief e/eigmers.} This was by the ftatnte of 
fo. 180 Fleta,' Marlebridge cap. i6. 

L 5* c. iy 9ty &c. In auncient time not onely the references, as here, were ever ge* 
neral], but alfo the citing of authorities in law were in like manner; 
jf tenuj in noftre litfres. 

(S) Damages Joient agardes en touts cafes, SccA This purview 
being generall mnft be taken in a particular fenfe, that is, in all 
cafes in the mordaunc', as in the affife, having regard to the time 
of the damages, «/a^ from the wrong done, for in the mordaunc' 
the plain tiffe fhall not recover damages againft the meane occu* 
piers for the infufiiciency of the abator, as in the aflxfc for the in- 
fbfliciency of the difleifor; for in conftnidion of generall references 
in ads of parliament, foch reference muft be made onely as may 
Hand with reafon and right: and therefore feeing the writ of mor- 
damic' muft of right be brought againft the tenant of the land onely> 
and not againft the meane occupiers (as hath been faid in the 
former claufe concerning the writ of entry) the meane occimierf 
cannot be charged in the mordaunc', but the tenant ihall be 
charged for the whole damages. 

Tfa man hath iflue two fonnes, and the father dieth feifed of 

lands in fee iinnple, the eldeft Ton dieth, the fecond Ton (hall have an 

aflife of roordauncefter, and he ftiall make himfelfe heire to hia 

3 1. 3. dtaiag« father^ and he (hall recover damages, not onely from fuch time as 

^'* the right accrued unto him from the death of his brother, but from 

Ooa. ft Stu<l. the death of his father, becaufe he hath not the right of this land as 

lib. %. cap. !»• heire to his brother, but as heire to his fdUier. More (hall 

be faid hereof when we come to fpeake of the writ of cofioage, 

ice. 

9 E J. 30. Xa a mordaunc*, if the tenant yowch, and the vowchee plead 

and loofe, in this cafe the plaintifte (hall recover againft the tenant 
the land, aod the tenant in v^ue againft the vowchee, an4 the pl«i]^ 
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dffe fhall reeorer fais damages againft the vowchee. And by tUs «iE.3.57.a8X« 
aa damages (hall be recovered Jn a nuper Miu |- ^"^^'J^' *' 

(9) £« M^m U numer renver* borne damaget in hiift de coHnagiy for thii w^t^ei 
^/, €t hefaitU\ In a writ of cofinage, of the feifin of the trefaieU di all the aundent 
fnfaui tritavhfiu atavi, i^c, it is to be feene for what time the de- anthon ubi fop* 
mandant (hall recover damages by force of this aft, and fo of the ^ 1* 5' ^ ^^ 
writ of h/aiel, hrtofi de proa*V9, and of the writ of aiil de ofvp, ^ \x.tL\ E^ 

And it is a role upon this flat ate, th^t in none of thefe writs the dam. xm. i7E. 
denundant fliall recover damages bat from the death of his next ^.45. aH.4.i)« 
immediate auncefter, whofe heir he is: as if there be grandfather^ 4£.3»4am-iit« 
£ither« and Ton, the grandfather dieth feifed. an elhanger abate, the 
father dieth, the fon in a writ of aiel mnft make his reiort as Ton and « , 

heire of the father, fon and heire of the grandfather, therefore he 
ihall in that cafe recover damages, bat from the death of his &ther« 
becaufe h6 is his next immediate aunce((er, and from him the right 
defcended : and fo in the writ oihe/aieh and c^tuige\ bat in the cafe 
before, if the grand father had forvived the father, the fon (hall re* 
' cover damages from the death of his grandfather, becaufe he is his 
inunediate annceftery and the right immediately defcended to him: 
Et Jic de cateris. 

If a man hath' ifToe two daughters, and dieth feifed of lands^ an 45 B. 3. rm, 
cftranger abate, one of the daughters hath i£ue and dieth, the aunt 3S ^ ^« *> 
and the niece (hall joyne in an a(fife of mbrdaunc', and the 
aont onely (hall recover damages till the death of the fifter* 
and both of them from her death, which llandeth upon the reafon 
afbrefaid« x 

If there be grandfather, father, and daughter, the grandfather 
dieth feifed, an eftranger abate, the father dieth, his wife being 
frt'uement en/eint with a fon, the fon is borne> he (hall recover diu 
mages in a writ of aiel from the death of the father, for now hee 
is immediate heire to the father. 

(10) yers U tenant Us coftagei de fan brief e purclmfe enfemhlemeat 

§vefque les damages avandits,] Before this ftatute at the common law Mirror, 1. 5 § t. 

no man recovered any cofts of fate eitTier in plea real, perfonaU, or Olmv, lu i.ca. 

fflixt: by this it may be collected that jufHce was good cheap of 3^- 

aoncient times, for in king Alfreds time there were no writs of grace, Flcta«li.a.c it. 

but all writs remedialls were graunted freely, and Fleta faitn, Ne 

fkrici fnperjlua petant Jtipendia pre fcripturafua^ confiitutum efi^ quod 

^m cleriei jufticiar*^ quam eancelldr* de fole denario pro fcriptura 

emus bre^isfe teneant contentos. This ftatute was the firft that gave 14 H. 6, i). 

^ofb. 

(11) Ceftages de ton brief e purehafe,^ Here is expreffe mention 
Aaide but of the cofts of his writ, but it extendeth to all the legal! 
coft of the fi»it, but not to the coils and expences of his travell and 
lofle of time, ami therefore coftages commeth of the verb confter, and 
that agatne of the verb confiare^ for thefe coftages mod conftare to the 
coartto be legall cofts and expences. 

If a writ doth abate By the aft of God, in a new writ by Journies 9 E. 4«6. 13 H» 
Accounts, he (hall have cofts for the firft writ and the pro- 4» Execution 
ceedings thereupon; but if the" firft writ be faulty in default of "8. 21 H. 6. 
the demandant or plaintiffe, in the fecond writ the demandant ^^ftV^J*"^"* 
pr plaintifte (halt have no cofts for fuch an infufficient or faulty Lib. 10. fol. 10. 
TRrrit. Jcntlcmajis cafti 

. (12) Enfakhlement eve les damages,] For cofts are in law fo 
foopled together, as they are accounted parcel! of the damages. 



•289 Gkc^fter. Cap, 1. 

And thtreforc if chc zJaiatiffe 10 trefpafle declare to the d«pifn 
tZ'Hp 7. 169 17. of twenty marks, and tbe jqry gire twenty marks for dana|e«, 
and twenty marks for coils, yetlhall the plaintifie recover in all 
but twenty marks, for dasiages and cofb mull not rxcoed * tl^e 
damages, which the pl^intile demaaads by his count, ^nd the 
entry recitine both ike damages and cofts, ^jfa dfa§ma in toto fe 
attingunt ad, cTr. 

In an a^ion real], perfopaU, or iQixt, where doable or treble, 

icz, damages are given by any ^tute, it hath been controverted in 

books, whether the demandant or plainciffe ihall recover coib, and 

whether the iaine (hall be alfo doubled or treUed; which d^ubt 

and variety of opinions hath grows ii^ rpfpeA the right reafoa of 

the diverfity of the law in thole pa&s haih not been obferv^d, whidb 

is, that whenfoevc;- any ftatute dpth increafe damages to the douUe 

pr treble valuef &c. where damages before were given, there the 

demandafit or plaintiffe (hall recover his double or txeblie daipagn 

and co^s alfo, and ihr coAs aUp as paroell of the damages fh^ he 

trebled. •^ . ' 

mH.6.^7. 14 But where damages doid)le or treble are in an adio^ newlf 

6 6 jK 'itH P^^°* where no damages were formerly recoverable, there th^de- 

€.yhi$'Z-4'h inaodant or plaintifie (hall recpver thofe jdamaget onel]^. and no 

w\u^ H^ ^ ^^^* P^ c;7c«xnple» in ^ a^on upon the ftati^e of fior^ble ts$gy 

upon the AapKe of %¥L6. whjich giveth tueble damage*, in th«i 

pafe the plaiptiiEb (hall KCQver his dai^ges and his cofts tp |he tfchle 

for that he ihOiuU have r^overed fiogle d<amages at tb^ cgmwoip 

law, and the ftatute increafed them to treble. 

Bier lElif . xjy. BiK upon the fiatute of i k i jPhiJ. Jk Ma^. £ar chafing of di^- 

treiles out of the h wdred* &jc* whereby c. 1. is given and trebje dar 

mages, the flasntiife fball rpcov^no colts, beqwfe this adioA ajad 

penaltv is sewly gjiv^. 

a7 H. 6. xo. ^ Ana fo in the guar£ impidit no coils, for that no ^apages irej;e 

given ^t the cpaomon law. 
3,0 ]£• s* 27. 5 £. Ill an adiom of waAe aga^nft tenant for life, or yea^aL9» the plaiff- 
5. dam, 1 14. liffe (hall recover the place walled, and treble damages given at this 
6 66*aatti'uHl P^^^*«^'» ^*P' 6' ^^ »<> ^ofts, becaule no adion la/ ^aipft th^ 
^[ J * ^ iat the common l^v* but the adion and damages are x^wly |[iv^: 
Mioi. 19 H. (• but AgainU the gardein, or tenant in dower, &c. there the plamtife 
in Communi ihall recover treble damages and col}s alfo, for that u^ a&ion If/ 
Banc. Rot. 103. tgaioft them at the common law, and for the waile dam^es fhould 
i* i.Vx, ^^ rea>rej«d; and fo are all the books, that fclcme fr'mqfaik ^ he 
* at variance, well reconciled. - 

/ 13) Et tout ceofiit ttntu tn tnUt cufi$ ou home recvutr dam^es,'] 
Before the making of this Ct^tate qo demaadanc recovered damages 
in any reall a€lion, but onely in a writ of dower^ uMdt niJnl hwi, 
by the ftatute of Mertoi cap. j. 

This daufe doth extend to give.cofis, where danugcs are given tp 
an^ demandant or plaintifFe in a^y adioa t^ any ftauite m^t aftf^ 
1^iful§, thu parliament: Vbi /damna dantur^ viSus 'vicioriin txptnfi cW'- 

dtmnari dibtt* 

(14,) Z^t dtfiurmis ihrfcvn Unas a rendir damages, la m hmirt- 
ee^er vers luj ditm iutrvfiw dtmefncy w defon fait dan/ae.] This is 
a generall and a beneficiall branch, which we have partly exponoded 
before in our expofitions upon the fecond branch of this chapter; 
geneiaU^ tih bianch gfareth damages to. him that idght hath and 
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himfelfe. 

Ani dijhrfait dthmfwn it hUipi t Mi Jk J$m t§rt ttrntfrn^ of 311.3. dinw5. 
liis owne wrong. And therefore if a coparseacr rcmt va at E. 3.ibW,6i, 
]iri» ihtftfiiMi in a wnt cf partzticm agatHil ]Mf, the jO^- ^^A^;'^'^^^' 
fiiie Audi not recover danages, fbr tias wrift k a imdt of lig^ iiE 3. 57. 
in kis aatote^ aai fhe hatab a righk^ m^ et fn t9ta tn take tiic 7 H.6. 35/36. 
'pffofiil 3E. 3.fo.4a. 

If a man make a leafe for life, the leiTee dieth, an eftrangtr in-^ 
tnidestfaekfitfor Uah^refliallftcvetliewritisfitttrtii^ [ 290 j 

the intrudor himfelfe, and recover damages by this a£l, £^^ lAt 

And that I any eUenre k kera once for att coneevnag diefir 
aaacknt ftiUoies both of thofe that are pft^ and thole that ate to ^ 

eom^ hov nctelary it k not oacif to know the kav, bat alfo tiko 
£D0fie and wtdum^ oec of whkh the law derireth. hk iife» xm. . 
>vheUief from the eommea law^ %m»hom ibme a£k of p«r1kment» 
Idk if hii lakcth k to ^ckig ffon the cooiiaoii ktr k aiay Ittd 
ium into error in like cafes. 



CAP. IL 

Q i enfant deins agefott tenm h^n dt 1 F a child iPitbin age be holden from 
yhi heriitge strtt k mHfm fury ' •* his heritage after, the death of his 
ajhiyayely ou befayel (i), per que il &ther, cofm, grandfether, or great 
st^ietttj que iipunba^ brirft^ etfrn ^- graildjtither, whereby he is drivea to 
fmjiry^iigiutntourtitinrrfpoignaiii his writ, and his adverfary cometh 
itlkagtfeofminij wautetchofi (1) dity into the tourt, and for his anfwer al- 
fer pie juices agardent l^quejiy la ou ledgtfth a feoffment, or pleadetl^ fome 
Unqueftjiit delay jefque al age lenfant^ other thinjg, whereby thej ufticcs award 
€j pajja •r$ knqueft au^y come ilfuit an enqueft^ there whereas xhe enaueft 
it pUxM agi (3). was deferred unto the f\x\\ a2;e of the 

infant, now the enqueft ihail pa& as 
well aa if be were of foil age. 

(I loft. & f, |. Dyex^ f. 104. 3 BalftK. 137.) 

f irft it k good to eltare this chapter, which is a yttry beneficiall 
iMffnade for avoyding of dday^ that great enemy to jufiiee. 

Juficiam noHJufticium wilt juris amicus^ 
Ju/iieium nmjufiidgm mult juris iuimicus. 

Jt<9t tie very text of thk hw in two maine points hath beea fal» 
mH ot miiliskeht 

Fird of aimeient time fome mamifctipts of this chapter befbre 
Jjrfndng came tto as were tiftes Ik mart fat cojps, oiH, ou hefeaeU omit* 
ttftg thefe words, fin fieri which being fliewcd to the judges in 
• E. j|i Aey were ofopioiOD that a writ of mordaanceftcr was gE. 3.i3. 
not within this law. And Fleu foUowing that error rehearfing S AlT. x»« 
Ihk chapter fttth, Jfud &h* frovijum fuit^fi hcrts infret ittatem 

fete^ 
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efatjii/kam^emsfimgtiiniif voifuu nfdfroavh tf i*dfi$mr tntra imp 
c. omitdog pairit/ui. 

But in the print the fbimer error is amended, and accordeth witb 
our latter bookes: 

And it is not to be tlioa^ht» that the wifilome of the parliament 
would provide fer the feifins of them that were fo farre re« 
mote, as in the writ of befaiel and cofina^e, and leare unpro* 
▼ided the feifin that was in the next auncefter of all> as of the ^ 
iher^ &Q. 

And therefore the rnle is good, Saihu eft feterefontUffuamJiSan 

The other error, and that continueth dill in the print, was, the 
words of the record be, per qui Usfuftices a^ardiut U ^, and in' 
Head of k age, it is in the nrint lenqtu^t which is oppofitum mfa^ 
jiBot for in die writ of aj/al, oefaiel, and cofinage, there could be no^ 
enqaeft awarded before an iffae joyned, neither conld any enqueft 
in thofe writs enquire of circum^ances fas in the affife of mord', or 
aifife) but of the iflue joyned onely, and diis alfo may well be col* 
leded by our books. 

And thefe words next following, [«» Unquiftfidt tUlajf je/qund agi 
len/ant] are to be referred to the mordancefter onely, becaufe in that 
writ there appeareth a jury the firft day, as in the affife ofmavel Sf- 
/iifin^ but fo it is not in the writ of ayel, beiaiel, or cofinage, unlefle 
you will take enqueft for triall, and then the fenfe is, where triaU is 
delayed untill the age of the infont, and then it may have reference 
to all the wriu named in this chapter. 

Now thefe clouds being removed, we fliaU more cleerly pemfe the 
text. 

Before the makine of this afi, albeit the anceftor dyed feifed of 
die lands, fo as a free-hold in law was call u[>on the heir; if an 
eftranger abated, in a mordauncefler, ayel, befaiel, or cofinage, the, 
tenant might have fiiewed, that the demandant was within age, and 
have prayed that the paroll might demurre untill the age of the 
heir, as he may do when the aftion is auncellrell droiturell, that is' 
when the anceftor hath but a right, and no poiTeflion, that is, no 
free- hold and inheritance at his &ath, fo as no free-hold and inhe- 
ritance defcend to the heir, but a bare right ; and fo note a diverfity 
between an addon aunceftrell droiturell, and an addon aunceftrell 
pofleiiary. But at the common law, if in a mordancefter, ayel, 
befaiel, or cofinage, the tenant did plead a feoffment, or a releafe 
from a collaterall anceftor with warranty in barre, &c« there, left 
theinfiint for want of intelligence mi^ht receive prejudice by tryall 
thereof during his infancie, the law m his ^vour at the fim gave 
him the benefit of his age, which when it was ufed for deUiy to 
his prejudice, this adl was made for his relief therein. 

(l) Apreslimort/oupier^coufithajeltOube/meL'] Afier the death 
of bis father. By this is necefiarily impiyed the affife of mordan- 
cefter; and the cafe of the &ther is here put for an example,, for i% 
extendeth to the cafes of the mother, brother, fifter, uncle or auDt» 
nephew or neece, after the dying feifed, of all which perfons a 
writ of mordancefter doth lye; for all the faid cafes are m equall 
mifchiefe with the cafe of the father, and therefore are within thq 
fame remedy. 

But in a formedon in the defoender brought by an infant, if the 
feoiPment of his anceftor be pleaded in barre with warranty and 

aflcts. 
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a&tt» ora coIIjKteiall warranty without aflets, thu care b not within 4« ^ 3* <3* 
this ftatate for two caufes ; firft, for that is an adUoaaanceftrell droi- S* ^' ^* 3» ^ 
turell, for nothing defcended but a right* and therefore had not any pjer 3^*iVh, 
freehold and iDheritance at the time of his death^and therefor^ out & Mar. 137. 
of the letter and meaning of this ad. a. The Formedon in the de- Lib. 2. fol. 3. 
fcender is in nature of his writof right, for the iiFiie in uil can have Mtrkh«lb cafe. 
no writ of an higher nature, and therefore not within this ftacnte; 
lor feeing this a6i gave the infant a tryali during his minority, it 
gare it hiiB in fuch af^ions as he might not be for clofed of hit 
right ; bat though he were barred in any of the faid adions during 
his minority, he might at his fall age have recourie to his writ of an 
iiigher natare, fo as he fliould not be remedileiTe, or any finall judge- 
neat given againft him during his infancy. 

By this it appeareth, that the writ of lormedon in the reverter, or n B.2. Age 14^ 
remainder, Dwu nonfuit compos mentis^ dumfuit infra ataUmtfur cut * ^- 3* 3^* 59' 
in 'vitm^ in cafu proui/o^ cafu confimilh and all adions of like nature 3 j^3-^ |« 7*. 
are neither within the mifchief, nor within the letter or meaning of Markhails^aft. 
this ad, for that none of them are adions annceftrel pofleflary, as ubi fupra, 
hath been faid. 

(2) AUedgefeojffmntonaictercboJe.'SkicofkaaiX^^ from 3© Affi p. »$• 
the fame ancellor is a barre to the affife, and no barre in the affife of H^j^ X« u . 
mordancefter; and therefore this is to be intended of a feoffment of L £^^, Mo^i. * 
acqllaterall anceftor with warranty, or a releafe with warranty 45. '%z.i,%i. 
from fuch an ancellor, or fnch other matter^ whereunto the infant S Afl; 12. 6%, 
daring his minority conld not anfwer, as hath been faid, at the 4- "• 43^*3*5* 
common law: and the rule of Glanvile b good, Gemraliur vemm Gltn'v^lib^'ii. 
^, fwd de miilo placito temtur n/pondtrt is, qui infra ittaiem eft, per cap. X5« * 
qund pqffit exb^eredari, nee iffi minor i/uper reSo refpondehit donee ple^ 

nam babmrit Mtatem. And that of Bradon, ^od minor ante tempus [ 292 ] 
stgere nenpotefi maxime in cafu proprietatis, nee etiam concentre, differe^ Bra^, lib. 5* 
tnr ufque ^tatemy/ed nen cadit hre*ve. 

(3) ^i p^Ja ore lenqneft come ilfuit de plein asieA So as now fuch 
pleading, triall and proceeding fhall be in thele loor adions, as if 
ahe plamtife were o/full age. 



CAP. IIL 

V'STABLIE eft enfemenfy que J T is eftabliflied alfo, that if a man 

Ji honte alien tenement ( i ), que aliene a tenement, that he holdeth 

#7 tient per It • ley Dengkterre (2), by the law of England, his fon (hall 

Jmfit$ nefoit pat forbam^ (2) P^^ ^ not be barred by the deed of his father: 

fait fin pier (de qm nul heritage luy ffrom whom no heritage to him dfe- 

difcewP) (4) et demander et reco^ fcendcd) to demand and recover by 

verer per brieft di mordancefter (5) writ of mortdaunceltor, of the feifin 

de la fiifinfi miery tout face k charter of his mother, although the deed of 

fin pter mention que luy etfis heyresfint his father doth mention, that he and 

tenus a la garrant. Etfi heritage luy his heirs be bound to warranty. And 

iifiendP depart Jon pier^ donquesfiit il if any heritage defcend to him of his 

Jor^hfidi U value delkiritage^ qut luy father's fide, then he (hall be barred 

for 
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ift dytindttt. tifi fH fid eat afresh 
mortfin pier^ heritagt hjfoif difcen'- 
dms fir msj^ te pur (6), ddnques 
aver a U timmt vers luy recovery de la 
Jufin fa mier (7 )> per brief e de jud^e^ 
nunt que tffira hon de rilles diu juf* 
iicesy devant queux k pUe fuit pUade^ a 
refmf fin garrantie Jkmai avant ad 
ejlrefait en avUrs cafei^m Ugaremtk 
, vUnt en court j eidkque riens nehjejt 
difceneP de luy per que fait it efi voucbe. 
Et en mefme U maner eit UJJite lefts 
recover per briefe de cofnage^ ajefy et 
iefaieL Enfement et en UKftm le tna^ 
ner nejoit Pbeire la feme (0 ) apre^ la 
tnort u pier et la rmer iarr* daSlion a 
demander le heritage fa mier (9) per 
briefe dentrt{ \o)yquefon pier em temfs 
fa mier alienay dont ntdfim m^ le^ie 
en court le icy (n)* 



for dM T^eof the ketftagtf that is t<» 
him defbended. And if in time after 
any heritage defcend to him by thd 
lame fither> then ihaD the tenant ro* 
cover againft him of the fei(iinofhi$ 
motber oy a judicial writ that ihall 
iffiie out of the rolls of the juflice% 
bc£are whom the plea was pleaded) 
to nfutami^n hit warranty, as before 
bath been done in cafes where the 
warrantor cometh into the court, 
hjinz^ that nothing defcended from 
him by whofe iezi he is Touched. 
And in tike manner the ifiiie of the 
fon (hall recover by writ of cofinag^i 
aiel^andbefaieL Likewifeinlikcman- 
ner the heir of the wife ihall not be 
barred of his adion after the death of 
bis £ither and noother, by the deed of 
his father, if he dcanaaid by a£tioa the 
inheritance of bis mother by a writ of 
entry, which his lather did aliene in 
the time of his mother, whereof na 
fine is levied in die king's court. 

.* Cuihinier de Nonii. ttf* t r^ feL 131s* (Tatfgliaii 366^ Snt. 4*5 Ajui« c* 16. Bro. Fotoe* 
4«&, 73. 5 Rep. 80. 8 Rrp. $s. 1 IaA. 36 $» aJiS. ^%u t, 3.63. a. 3^83. «. b. X>^t% U 14ft. FiU* 
Garsanty, 5* 9 Rep. a6. Fiu. Cui im viu, 7, 8* 3% H. S. c. aS« Keilvr* 104. b» 124^ 125.) 
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Befbre the nafebg of this ilatuta, wheA the heir dea»anded inhe- 
ritance on the part of his mother, the warraoty of the tenant by tie 
courtefie, whole heir he was, barred him of that inheritance wichoat 
any aflets. This ftatute doth provide, that it ihall not be a barre 
without aiTets. 

But at the common law, if the heir had been within age, and 
his entry congeal)l<3w though he had not entred in the life of 
the ancedor, the warranty bound him not, but that he might 
enter, and avoid the warranty; but if be were driven to his 
e6tioA, the warranty had bound him, and fo k was in cafe aft^fem 
covert* 

(1) Jlam tanmrnnts.} This exttBikth to aliena^oos made after 
the ftatote, atd not before, for it is a lule aad law of parliaaeoi, 
that regularly M9va ct^iutiefuturk fitrmam impoture debef^ smr/r^r- * 
teritu, 

Thl3 word (alien) doth properly fi^nifie a tranfmutation of 
pof{e£on, but yet a releafe Of con^mauon of the tenant by the 
courtcfie with warranty, where no tranfmutation of poiTeffion 
is, is within the fame muchief, and therefore is within die remedy 
of this ftatute; for otherwifc the ftatwte {hould fcrve te Knit 
purpofe. 

(2) Titntpm'laUyDmngkHrfe.l If the heir denand the heritage 
ofthc.partof his father, and the warranty on the part of his mother 
be pleaded, this caik is not holpen by this ilatute» as in the firft 
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part of the Inftitutes it appeareth ; for this aft by this branch pro- 
videth onel/ for the cafe of the tenant by the courtefie, and there- 
fi»re tenant for life> or tenant in dower is not within the cafe or 
daflis of this adl; but as concerning the cafe of the tenant by 
the courtefie, which is the cafe of this' aft. this dacute is taken 
by eqaity» as heretofore hath been partly touched, and hereafter 
Jhall appear. 

(3) SMftsnefoitpasforbarreJ] This doth net onely extend to 
the fon^ but to the daughter, and to any other heire immediate, as 
here the example is put, or mediate, as cofin and heire, be they 
never fo remote. 

(4) Deque nul heritage luy defcend.'] That is to fay, from whom 
ao lands or tenements in fee fimple of the yearly value of the inhe- 
ritance of the part of the mother doth defcend to thi^ heire, for the 
warranty is no barre without I'uch aflets. 

And by the equity of this ftatute the warranty of tenant in taiie- 
is no barre unlelTe there be aflfets in fee fimple defcended. 

Albeit the word heritage be genera!!, yet hath it in conftr^ftion 
a fpeciall fignification, for the aflets mull refpeft tlie effentiall qua- 
lity of the inheritance, whereof the heire is to be barred, and that 
is, that it be a local!, pofTefrary; and certaine inheritance, as lands. 
Tents, commons, and the like : and therefore an annuity, that is a 
perfonall inheritance, and lieth in aftion, nor any right of aftion of 
inheritance b no heritage within this flatute, until! it be reduced 
into poifeflion, B^tfic de fimilihus, 

(5 ) Per brief e de mordauncefier,'] And after the writs of aiel, befaiel, 
and cofinage are alfo named. 

The intendment of the makers of this aft is, that the warranty 
of him that held by the courtefie fhould not be a l>arre to the heir 
of his wife, unlefle he left affets ; and the makers of the ftatute 
coald not put all the cafes that might happen, but did put the ftrongeft 
cafes, and by conftruftio* the lefler fhall be included, and therefore 
in all aftions, as the writ of right, the formedon in the defcender^ 
the writ of entry in the/^, the writ of entry ad communem legem^ 
;md the like are within this ftatute. 

(6) Heritage Itiy defcend de mefme le pier."] If a feigniory 
of homage and fealty defcend to the heire, this is no affets, but 
if a tenancy doth efcheat to the heire, although it were never in 
the lather, this (hall be accounted affets, becauie the feigniory that 
came from the Either was the means to bring it to the heire, Etfc 
defmiifbus. 

(7\ Donqttes avera le tenant 'vers luy rectruery de lafeifinfa mere,'\ 
By tills aft the warranty of a tenant by the courtefie being pleaded 
with affets defcended is a bar to the heire of the mother; but if 
affets be not then defcended, but after it defcend from the fame 
father, then the tenant fhall have recovery of the inheritance of the 
mother bv a writ of judgement, as this aft appointeth: and by the 
equity or this aft it is taken, that in a formedon in the defcender, 
if the warranty of tenant in taile be pleaded, where no aflets is 
then defcended, but after alTets doth defcend to the iffue, there the 
tenant fhall have zfiire facias to have the affjts, and not the land in 
taile, for if he fhould have the land in taile, it was confidered, that 
if the iffue aliened the aflSts, his iffue might recover the land tailed 
in|a formedon: wherein is to be obferved the great wifdome of the 
^ges of the law in auncient times, ever fo to refolve, and give 
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judgement, Ut fit finis Utium. Bat in none of the bookes tluit treat 
of this matter is exprefled how the tenant (hall demeane hiinfelfc in 
pleading to take advantage upon this ftatute of the aflbtSy* whicb 
after defccnded. 

And therefore if in a mordanc^, &c. the tenant plead die warranty 

of the tenant by the curtefie with a^ets (as in ibme of the books it 

i^ faid) or in a fbrmedon the tenant plead a lineall warranty with 

affets, and the demandant take iiiiie upon the aiTets^ and it is found 

PU Com. tiOk that nothing defeended, and thereupon the demandant recover, and 

after the fecOvery aflet$ defcend, the tenant (hall never have a 

Lib. S. fbl, S3, fcirt facias to take benefit of this aft, fbr he that will take benefit of 

Syms cafe ^^^ ^^ ^^^ ^^^ bcginr with an untruth, but muft plead the warranty^ 

and confefFe the tide of the demandant, and pray the advantage of 

this zQl, when affets (hall defcend, and upon th» record wbeii aifett 

defcend, he (hall have zfiire facias \ fbr out aft faith, Pir hritfidi 

judgemesit qui ijffera bors de roiles desjtiftices\ and t^ expofition 

agreeth with the words of this a6l, a refumwion fon garr^Htit ficmai 

I tevamt adsftnfait in autirs cafis ou U garrastta viint en autrtt et ditf 

flii riens m hy eft defcend* de Juy, per dutifast il eft 'vouch : for there 

without queftion after affets (hall deteend^ upon the record a fcin 

facias (hall be awarded. 

SI ) Enfement et en mejke k maner nefeit le beire lafem^ &c.] This 
e lad branch of this aft. 
(9) BarredaSion ademander le beritagtfamire,^cJ\ Bythefirft 
branch the aft provide th remedy againft the warran^ made by te« 
nant by the cttrte(ie after the deceafe of his wife; this branch pro- 
videth remedv againft the alienation of the hu(band with warranty 
durinfi^ the life of his wife: upon the(e words fome have conceived/ 
that this warranty (hall not binde, albeit aflets doth defcend from 
the father, becaufe a(rets is not mentioned in this branch, as it is in 
• ^'**l*^' *'t . ^^ former. But thcfe words, enfement et en mefim le maner, doc f<r 
H1U9S. a.ubi ^.Qjipig jj^j3 branch by reference to the former, as if in this 
i^E. 3. $1* ^*^® *^^^ ^^^ defcend, by the warranty and aflets the hcire is 
• »7 E. 3. »9. barred, 

HiL 9 E.S. ubi If the hufband make a feoffement in fee of the wives land with 

^P* warranty, and hath iffiit by her, and they both die, in a writ of 

toM^**^ entry /irr diffeifin brought againft the feoffee he vowcheth the he* 

of the huiband, who is alfo the heire of the wife, he may upon thi» 

datute devolve the ten' of the warranty, for that the hnlband left w 

a(rets, and that he hath an aftion as heire to his mother to recover 

the land, and if he (hpuld enter into the warranty, he fhould forclofe 

himfelfe of his aftion, and therefore by the rule of the court he 

entred not into the warranty. 

Seethe fitft part (10) iriefe denire.'\ That is a>r ens in vifa, but if the lands 

of ihe Inftitutei, ^grg entail^ 10 the wife, and after the ftatute of donis cendie* de H^- 

cap. Oar. fepc. ^^ ^j^^ j^^j^.^ brought a fOrmedon, the coUatcrall warranty of the 

hufband fhall barre in that a£Hon. 
*7 ^- 3- ^9* ( r l) Dont nulfine eft levie en court le rerf.'\ This is to be under- 

Fitft'Tr'tof'ib ftood whereof no fine is lawfully levied, that is by the hofhand 
Inftitutr6,°iea.^ ^^^ ^**^^» ^^^ ^'^^^ ^^^ ^^^""^ claiming a fee-fimple is barred; but a 
7*9» 730) 731* ^"^ levied by the hufband alone was a wrong, and at that time a 
difcontinuance, and therefore fuch a fiat was not withift the imear 
tion of this aft. 
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^NSEMENtfi home lejfa fa 
terre a.fernu (i)y ou a trover 
f/lovers en viver^ ou en vefture (a)^ 
qug amount a la quart part de la veray 
value {^) de la terrey et celuy que la 
terre tient (4) ijjint charge la lejfeft 
iiferfrejb (5), ijJint que home ne putt 
trover diftrejfe per deux am (6 ), ^tf per 
troisy a f aire Uferme render^ ou a f aire 
tec que eft contenue en lefcript [^) ou 
leas: Eftahlie efty que apres les deux 
bns petffes eit le lejir a^ion (8) a de^ 
mander la terre en demeign* (9) per 
hriefe que ilavera en le chancery ( lo). 
Etfi celuy vers que la terre eft dtmande^ 
veigne avant judgement^ et render Us 
mrrerages et les damages {ii)^et trova 
fiurty tiel come la court verra quefoit 
Juffifant (12) a render en apres [fo^ 
hnque"] ceo que eft contenue en lefcript 
du leasy cij reteign* la terre, Et ftl 
demurr^ tanque eU foit recover per 
judgement^ foit il forclofe a remnant 
(13). W. 2. cap. 21. & cap. 41, 



ALSO if a man let his land to 
fcrm, or to find eftovers, in 
meat or in cloth, amounting to the 
fourth part of the verv value of the 
land, and he which hofdeth the land 
fo charged letteth it lie frefb, fo that 
the party can find no diftrels there by 
the fpace of two or three years to 
compel the former to render, or to do 
as is contained in the writing or leafe; 
it is eftablilhed, that the two yeares 
being pafled^ the lefl^r ihall have an 
adion to demand the land in demean 
by a writ which be (hall havp out of 
the chancery. And if he againft whom 
the land is demanded come before 
judgement, and pay the arrearages and 
the damages, and find furety (fuch as 
the court fhall think fufficient) to [yy 
from thenceforth as is contained in me 
writing of his leafe, he (ball keep the 
land. And if he tarry until it be re-- 
covered by judgement, he Iball be 
barred for ever. 



(7 H.S. f. 28. FiCz. Refccit, 96. 105. Fits. Scire fac* 154. KeL f. 75. 132. Fits. Ceffavit. st 
-J. I}. 19, 20. 23. 25. 27. 29. 32. 38, 39. 49. 52, 53* 56. Raft, pla* f. iii. Regift. 237. 13 Ed. 
X. ftau I. c 21. 41. JO £d. 2.) 

What the common law, or feme caftome was before the making 
Of this ftatute, yoo may reade in Bradon who wrote a little before Brad. lib. 4. 
this ftatQte; Item poterit imtervenirejufium judicium ab initio^ ut in foi-205. b. 
diftriSioni^ faciendis, et vertitur ex poft fade in dijfeijsnamy Jtcut in 
^g^giiff terHs^ tenenuutis^ et tenuris exterioribus, Utf dominus per 
am/iderationem curia fuM pro defeBufer^itii ceperit tenementum tenentii 
fui in manum fuomyfieut fimpUx namiH, donee de redditu fuerit faiisfac^ 
tum% fed cum talis , cujus fen* fuerit, obtulerit de fatisfaciend* de redditu 
et arreragiis^ reftitui ei debet poffeJIJio^ et ft dominus hoc recufaverit^ 
tunc erit manifejla dijfeijina. And afterwards in another place he 
ikith ; hem ft propter paupertatem poffejjionem dereliquerit, et ita quod Fol. 262. 
dominus capitalis pro defedu /ervitii tenementum fuum in manum 
Jkam ceperit et retinuerit^ *vel alio excoknd* dederit^ l3c, fatis moritur 
tenens fsifitus. 

And I reade amongft auncient records, that a ceffavit was brought Int* Record %j^ 
in the raigne of kijig John, but this aft is the firft ftatute that Regis Joljanmt. 
Was madd by authority of parliament concerning the ceja-vit; 
9ixiti thb came the (latates 0/ We(lm. 2. and 10 £. 2. De Gam- 
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letie; and note that the writ framed upon'tlus z,6i d6tfr fecit^ this 
ftatute. 

(i) Ltjfafa terra aferme,'] lejfa, dendfe^ notd dimtteti is a gOodf 
word of a feoiFeinent, and therefore if a man let or demife lands W 
a man and his heires» and make livery of feiiin^ this is a good feoFe- 
ment, and fois this word here to be intended, for a r^tfar// lieth nol^ 
agabfl tenant in taile, or tenant for life, unleiTe the remainder We 
limited orer to^ another in fee, fo as he is tenant to the Ibr^ as t6- 
nant by the corteiie is. 

(a) EfioHftrs in ^ver oufveftureJ] That is to fay, eftoFvirs m 'viffd 
et ve^itky of this fafficient hath been faid in the expofition apon the 
ieventh chapter of Magna Chart a, 

(3.) ^ Ala quart part de la 'twrit value,] Vidi for fee ferme the cx-i 
portion upon the twenty feventh chapter of Magna Charta. And 
fuch rent or other profit, as was anfwered to the owner of the landy 
was accounied the verie value. 

(4)' Celui que la terre thnt,] So as there muft be a tenure 6e« 
tweene the feoifi>r and the feoffee in fee-fimple, for a cejavit lieth 
not upon a refervation without fuch a tenure, and fo was it adjudged 
in I > £. 2. / 

At the making of this a£fc all eftates of inheritance were in fee 
iimple, and therefore the donor upon an eftate in taile (created 
by a ftatute made after this z€t) fiiaU not have a cejfavit againft the 
donee in uile, nor againft tenant for Iife> neither for thecefler of 
the roefne a ceffavit lieth for he holdeth not the land as this aA 
fpeaketh, which ought to be overt, and fufficient to the diflrefle of 
the lord, which is a good plea in a ceffa*vit. 

And in this writ the tenure between the demandant and the te- 
nant is traverfable, becaufe this writ is crounded upon the tenure by 
force of this adlj but in this writ the ieifm is not traverfable; be- 
caufe it is not grounded upon the feifm, neither is the quantity of 
the fervices traverfable, but to be taken by proteftation ; for whe* 
ther he hold by more, or Icffe, the ceffa*vit lieth ; but in an avowry 
the feifm is traverfable, for that is grounded as well upon 
the feiiin^ as the tenure : alfo in the cejjhfvit the land is to be reco* 
vered, and not the fervices, and it is in his nature a writ of rights 
and the jury fhall meafure in their confciences the quantity of the 
fervice. 

Neither is hors de fin fee a good plea in a £effa<vit^ becaufe (aa 
hath beene faid) the tenure is traverfable. 

(5) Malejejl gi/erfreJhJ] The tenant of the land is called tenant 
per a'vcule^ becauie it is prefumed, that he hath availe and profit bjr 
the land, and therefore the law never expected, that he would let 
the land lie frelh, that in his proper fenfe is as mucb, as unmanored^ 
or unoccupied. 

It is faid in law to lie fre(h, not onely when there is no cattle^ 
or other thing diftrainable opon the land of the value of the rentr 
or other profit behinde ; but alfo, though there be a fufficient dif- 
treffe to be taken, yet by conftrndion upon this ad, if the land be 
fo immured or inclofed about, as the lord caunot come to take and 
carry away the diftrefie to the pound, it is faid to lie frefh, that 
is, without profit as to the lord, for though it be fufficient, yec 
it is not fufficient to his diflrefle, fo as the land mull lie open^nd 
fufficient to the diltreile of the lordr or elfc it is iatd in law te 
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lie fre(h within diis ftatute, which conftru£Uon is worthy of ob- 
fervation. • 

(6) /Vr delixans.'] Per hunniumi fo as by thefe words is im- iiE.s.ceflkvtc 
plied^ that it lieth onely for annuall fervicest and not for homage, S £• 3* 4^' 47* 
fealty, or the like. And upon thefe words, rigm arert^ \^c. is a 17 ^' '* ^7' *^ 
good plea in this a6lion. ' h 1 44! « H» 

This aa faith, if the tenant let the land lie frclh, yet if a 6.44. 6 H, 7.7. 
Uranger wrongfully occupy the ground by putting in his cattle and 8 H. 7. 2. 30 E. 
feeding of it, or otherwife by manurance of thA ground, this 3* "• H £• 3* 
is Jufficicnt to the diftrefle of the lord within this aft, for the lord '^^'''l^^'^^^ 
pony diftrein them, which is the end of this a6l; otherwife it ^rH.e/ceflavlt 
is in this cafe,' if cattle efcape, and the owner frefhly follow to take 7. FM.B* 109. 
ihem. 

(7) Ou a /aire chofe fue efi contenue in lefiriptJ\ By thefe words 
the ceffavit did lie for non-payment of a fee ferme contained in the 
deed. 

(8) Ejt lelifforaBion a demeiunder ferre 4n dsmeigiC^\ 

Five doubts were conceived upon this aft: 

1. Whether the heires of the lord might have a ajfavit, becaufe L ^97 j 
die words be eyt le Ufor. ^n^^ *37. 

2. Upon the (ame words whether tho erauntee of the feigniory 
with attornement, or tenant by the curtehe, tenant in dower, &c. 
might have a cejfaruit, 

5. Whether againil the alienee of the tenant or his di/Teifor, &c. 
a eeffkwt did lie upon this aft, becaufe the letter of tliis law extended 
but to the feojfep. 

4. Whether the cej/avit ihould be againU the heires of the 45 ^* 3* 'S* 
feoffee, 

5. Whether it extended to rents and fervices created without 
deed, for as much as this aft fpeaketh of fuch onely, as were referved 
by deed. 

Thefe doubts were conceived upon that notable rule de« 
|ivered in our bookcs in the cafe of cejfa'vitj Ou reconvene eft done 
p^ ej^iqll cafe per eftatut, il coveif que home a^er touts i/eies accord eJ 
jiautt. 

As to tl^e irrfl Brittoq fai^h. Fee fermes fint terres tenus en fee a 
refpondtrpur eux per oh le verie value p ou pluis, pu meyns, de quel rent 
Ji les feoffees cejfent a rcfpondr^ per deux ans eafemkle per taut accreft 
q£lioh as feoffors et lour heir$s a demaunder Us teuiemeuts en demeane* 
But notwithflanding this point and the refidue of the doubts 
are briefly and excellently remedied by the fUtute of W. 2. made W* 4. cap. it. 
feven yeares after this aft, as we ihall ihew when we fhall come 
to it. 

,(9) Demaunder fa terre in demetgn\] Upon thefe. words it is i3E.3.gard.3t. 
concluded that a cejavit doth not lie of a mefnalty confining *'uiH' 
of rents and fervices, but this writ lieth againft the tei^nt /^ \hL\, 
^^le.' ^ iaR.a.ccffiiT, 

It is holder that a cejfavit doth lie of an advowfon, and yet it 46. 
Is not in demefne, and o-vert^ and fufficient to his didreiTe cannot be 5 ^- 7- 37- 43^« 
pleaded. ^ . ccffavka^'^* 

fio) Per brief e que il aver a tn la ebduneery*'] Hereupon alfo " h.'^6*^4. 
I^reat queflion grew for the forme of the writ, bul^ in the end a Regiii i37« 
writ was conceived upon this aft;, as it appeareth in the RegiHer, F.M.B. aio« 
ajidP.RB. 

Z 3 (11) Jvant 



*97 

45 E. 3.17.19. 
»iE.3.i3.33H. 

6.19. 7 E. 3- 58- 
i3E.3.ccffavit 
^9. 15 H. 7. 10, 



Tr*9^.i.f.65* 
In libra meo in 
ceflaviu 



SE.3.30. 
7 E. 3.58. 
axE. 3. 13. 
as E. 3. 41. 
^ E. 2. ccfltvit 
49- 



17 ?• 3- 57« 



ijE.j.ceflav* 

ao. 

i3E.3.iibi Ax* 

pra. 

J4 H. 4. 3,4* 

40E.3.40. 31E. 
3. ceiTav* 13. 
F.N.B.209.a. 
Mic. 3i£.3*fo. 
50 & 5 !• in lib. 
Dneo in ceflaTit. 

• [ 29? 3 



6 ^- !• ti^ ceiTa- 



Glocefter. 



Cap. 4^ 



f 5 15. 3- 4?- 



50 £• 3. 13. 

I9E.4.5. 17 K« 
3.57. irE. 3. 
^3. 19 £.3. 33. 
yet.N.6, 13B. 



(ll) Avant jtulgimint, et tender Us arreragei et damages^ &c.] 
After verdidl and before judgement, ths tenant may tender the ar- 
rerages, &c. He ought to tender the arrerages in proper perfonj 
though he be a lord of parliament, for the words of this aft be^ 
Celwf 'uers que le terre efi demande went, l^c. and he ought to finde 
furety. 

In a eejfavit after the enqueft joyned, the tenant made de&alt« 
and at the retoume of the petit capey the tenant appeared, and oiiered 
to pay the arrcrages with damages, and to finde fuch furety as th» 
court would award, which was received, becaufe he came befbrq 
judgement, and found furety* that is, three pledges, which bound 
their lands to the diftreflfe of the lord in thc^fame forme as th^ 
tenant his land is bound. 

He ought to tender all the arrerages, for fo are the indefinite words 
to be taken as well before as after the two yeares, and damages tq 
be allowed of by the court, but if the demandant doe not aUedgQ 
how much is behinde over and above the two yeares, &c. and that 
be found by the jury that findes the iffue, the tenant need not 
tender more then for the two yeares, becaufe it appeare not of 
record, or by neceflary confequence as fuch arrerages as incurre 
hanging the writ; and fbr any arrerages incu^r^ before this 
tender, the lord (hall not avow, becaufe the tenant ought to have 
paid all. 

The court may afleile the damages by their difcretion. 
Where this aft faith, that he (hall tender the arrerages, it is to bo 
underftood of fuch things as may be yeelded, as rent, &c. but of 
fuit, divine fervice and hichlike which cannot be yeelded, damages 
(hall be paid for the fame. 

If two joyntenants be impleaded in a cejfamit^ and the one mak^ 
default, &c. the other cannot tender the arrerages but for the moity^ 
ft>r the other joyntenant hath ^ power to alien and lofe his moity, the 
words of the (latute be, Celuy 'vers que la terre eft demaund, and the 
land is demaunded againfl both. 

But if A. and B. be feifed to them and the heires of A. and 
B. make default* A. may tender for the whole in refpeft of his re- 
mainder. 

In a cejfa^itt the jury in anno 6 £. 2. found the cefler, an4 
that the rent was behinde by 30 yeares, part of which time was 
before the flatute whereupon the writ was grounded, and yet the 
demandant (hall recover all the arrerages, as is well warranted by 
the flatute. 

If the demandant In the cejfanj'tt be outlawed in a perfonall adioo, 
this outlawry may be pleaded in birre of the adtion, becaufe the 
arrerages are due to the king. 

(12) ^t' trovera fuertie come le court verra fufficient^ &c.] Tbi^ 
furety is referred to the difcretion of the court, for herein upon thcfe 
words there is a rule conceived, ^wretie eft at court d*ordeiner, et al 
tenant daj^ent et aftirme* ^nd therefore being referred to dif- 
cretion, in diyers cafes feverall fureties have been ordained 
upon due conlideration had in refpcft of the ftatc of every parti^ 
cularcafe. * ' 

Somctifaie in refpeft of the quality of the demandant, as if he b<j 
a body politique or corporate, ecclefiafticall or temporall for fcarq 
of a mortmain, therefore their collateral! furety is to be found, &c^ 
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Ftdf 15 Martim» omw 4 B. 3. coram jm/iic* itin* apai IhaifieSh^ 
farety was graonted to the prior of D. demandant in a ceffk<vit, 
that be ihoald diHrain for the rent in other lands. 

* Sooietinie in refped of the quality of the tenant in re- *xo€.4.5, 
fpeft he is a body politique or corporate, or a feme covert, or an J«»p«E.i-cef- 

^ Sometime in refped of the tenancy it felfej as if it be a houfe« ^y. i*5B.a!ibid. 

&c. led the tenant ihould wade it, and fo make it not fuificient to 20. 19 B 2. 

pay the rent, i Wd. » i. 4 E. 3. 

Thoogh tbe ftatute rcferreth the furety to the difcretion Sr'^^*^' K. 

icf the court, yet will it be good to^ follow precedents of former raY/ooa! * 

4imes, for difcrttiotft iUJctnurt fir legem awdfitjufium. Stud. lib. z! 

^ Albeit it is for the benefit of the demandaDt to have furety, ^41 £' 3*»9« 

7et he cannot waive it, becaufe it is made parcell of the judge- '9 E« <♦• 5« 

«* But what if the furety be a judgement of the court, that if he d^, z!^i%^ 
cefle againe by one or two. years, que U t*re imcurgera la remnant, 19 R. 2. 
that is, that he (hall have judgement to hold the land, &c. for ever, Sciic fac* 134.' 
wherein the tenant (hall never tender any more, and his remedy, that 
after fuch cefler a^ain, he (hall have ?i/cire facias upon the record, 
and if the tenant he warned and make default, &c .the demandant 
(hall have judgement againft him for ever. 

If the tenanc after a judgement given againft him in a cejfavity that 
if he ceafe againe, ^ue la terre incurgera le remnant^ in that cafe if 
the tenant alien, the alienee (hall not be bound by the faid furety or 
judgement, becaufe it bound him that was tenant in the ceffa^k 
pn^y, and upon a new cefler a new cejfa^t muft be brought. But 
^ tfa^ fui^ty or judgement be, that if he or his a(fignes doe ceafe 
again, ificc. then the affignee is bound thereby, and upon z,/drefa» 
das the matter (hall come in queftion. 

( 13) Scit^orcle/e a remnant,] That is, ihall be forclofed or barred 6 E* 3. 45. 
'fq^ ^er^ /or this writ is a writ of rie^ht in his nature; by this 4 £• 3. droit 41. 
ad if the lord recover by defalt, judgement finall by thefc 
words, [Soiit forclofe del remnant] (hall be given, and (hall be 
a barre in a writ of right: otherwife it is of a judgement by 
verdid. 

See more of the writ of ceffavit in our expo&tion upon the fia* 
tute of W. a. cap. 21.* 
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JPNSEMENT eft puruiewyque T T is provided alfo, that a man 

"*^ home eit deforms (i) briefe de ^ from henceforth (hall have a wit 

vjoft {iL^enle chancery vers home que of wafte in the chancery agahift him 

^ient per le ley ^engleterre (3),.«« ^« ^at holdeth by law of Englan d> or 

outer maner a terme de vie (4.), ou otherwife for term of life^or for term 

4es ans (5), oufeme que tient en dow^ of years, or a wom^n in dower. And 

er (6). Et celuy quejerra attaint de he which (hall be attainted of wail^ 

tua, 



Mjie {])yperde le cUfe que il aver* fhall leefe the thing that he 
wfte (8) .- et oujier ceo jace gtee del wafted, and moreover (halt rccom- 
treNedixeoqueliwafte/errataxe{g)> pehce thrice fo much as the wjfte 
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Et en wajle fait in gart (lO), foit 
fait folonque ceo que continue eji en le 
graund charter^ cap. 4. Et per U ou 
il iji contenue en la grand chart: r^ 
que celuy que avera fait wafie en 
gardcy perdr* le garde: accorde f/7, 
que si rendra al heire les ddniages del 
tvq/fe [ii)yji ijfintjoit que la garde 
perdue ne fuffijl rme a le value des 
damages^ avant lage del heire de mef^ 
me le garde (12). W, i. cap, 2i. 
Articuli fuper chartas, cap, 18. 



{hall be tated Ht And fer wafte 
made in the time of ward(hi|), it fhall 
be done as is contained in the great 
charter. , And where it is contained 
in the great charter, that he which 
did waite during the cuftody, (hall 
Icefe the wardfhip, it is agreed that 
he (hall recompenfe the heij: his da- 
mages for the wafte, if fo be that the 
wardihip loft do not amount to the 
value of the damages before the age 
of the heir of the fame wardlbip. 



(i)ycr, 15. Fit*. Waft. 62. 117, 146. Bro. Pari. 17. Fit*. Judgement, 85. 134. 255. Fitz.Da<' 
snage, 7. 22. 42. 52. 90. 114I 133. I. Inft. 53. b. 54. b. 200. b. 355. b* 1. Ro)l» 91. 97. 156* 
Raft. 689, &c. SaviU^ 42. 9* H, 3. c. 4. Regift. 72. 
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At the common law wafte was punifhable in three peribns, o/itB. 
tenant in dower, tenant by the curtcfie, ^nd the guardien, but not 
againft tenant for' life, or tenant for ycares ; and the reafon of tbtf 
diverfity was, for that the law created their eftates and incerefls» 
and therefore the law gave againft them remedy : but tenant for 
life, and for yeares came in by demife and leafe of the owner of 
the land. Sec. and therefore he might in his demife provide againft 
the doing of wafte by his leiTee, and if he 4id not, it was his neg^ 
ligence and default. • 

There is alfo aa adion of wafte by cuilome, as in Loo* 
don, &c. 

Now the remedy at the common law was in two degrees : £rft^ 
if he that had the inheritance did feare (for example) that tenaot 
in dower would doe wafte, he that had the inheritance might before 
any wafte done have a prohibition diredled to the fheriite> that be 
ihall not permit her to doe wafte in this forme. 

I^ex 'vicecom* Jalutem. Prac/fimus tihi quod non permittas qii^ 
talis mulier faciat 'vajlum, *vel lenditionem, 'vel exilium de terris, hd* 
panics, redditiiuSf domibur, bo/cis^'vel gardinist qu^ teaet im dote^t 
de hareditate- talis in tali *villa, ad exh^redatipnem ipfius talis ni 
amplius, ^c* * 

And Braflons advice hereopon is as folbweth : 

Et hoe faciat tempeJUvet ne per negligentiam damnum itfeurrat, quid 
melius ejl in tempore oecurrerei quam poft caufam 'uulnerasam temedhad 
quarere. 

And the fherifFe having the warrant of this writ may, as in cafe 
of a writ of eftrepementi i»kepo/^e comitatus, and withfiand therdoiflg^ 
of any wafte. 

And this was the remedy that the law appointed before the wafte 
donie by the tenant in dower, tenilnt by tne' ciirtefie, or the gar- 
dienr, to prevent the fame, and this was an excellent law, {atpr^Jfat 
caittela quam medeloy and preventing juftice excelleth pupiftiing 
juftice. And this remedy may be ufed at this day^ Now after 
wafte done there lay an action of wafte at the common law in this 
forme. Rex *vicecom*. Salutem. Si talis fecerit te feeurusn de eUi^ 
more/uo pro/equendo, tunc pone per 'vad*, et/ahos plegies talem mulifr 
riw, ^c, quod Jit coram jnfiiciariis nofirU^ WSr, ifi^ura quart ft^^ 
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^afium, ^mditiimimf it exilium de terris; homimiust nddltiiiu, ho/ciSt 
^d gardiniSf qua tenet in dot em de bar edit ate talis y in tali vitta^ con^ 
ffM frohihitimtm noftram, it babeeu ibi nomtna pleperum» et hoc treve, 

Uftiy^C. 

Where in this writ it is faid contra probihitiomm noftram^ the 4 H. j. 
plaintifFe fliould have well' mslinitained his writ, ilbeit no writ of Waft^i99. 
prohibition of walft had been fucd out beforci for that the com- '*>• Mo* 8 ^* f* 
mon law was a prohibition of it felfe, and fo (kith Bradon fpeak-' J(|j mm!^i^ 
in^of the' wade done by k guardien, Dominus va/tum imindahii Brad. L 4! 
fic^- qmod damna reftiiuit, five *vaftum fecerit ante ff-ohibitionem, fo. %%$, 
fivepoft, ^ VidcW.».c.x4. 

• By this v^rrit of waftc the plaintiffe, if the wade were done in BraO. fo. 315, 
woods, Et mtdier inde per inqmfitioneth con*vincatur, talis erit eipunfi 316. 
infiigenday et in toHfum &it coarHanday quod de catero nibil capiat in 

bofco ilioi nifi (per <vi/um ^ forefiariorum baredis) rationahile eftove^ • Forefitirlmt \A 
ftum fuumy et talis fer*oitus imponetiir ei ad pamam, et' de foreftatio ancient author^ 
appomndo fiat tali hrenje (which there you may rcade At large) 5/ JJi'jiSr/^I '^ 
eujios de njafto cowvincatuTy amittit cufiodiamj et reftituei damna, et det ^oo2wwd« 
dmino regi mi/ericordiOm, quod hon eft in muliere, fi di doti fita fi" ' 
€»rit 'vaftums quia dotem fintm non amittit y fed cuftos vel curator ei ad^ 
JMngatur, cut impediat nefaciaty et damna debet refundere, 

§0 as tne tenant in dower (atid lilcewife the tenant by the cur- 
tefie) had two punifhments, 'ui%* to yeild damages to the value 
of the wafte, and a keeper or curate to be appointed to them, 
who (hould withlland any wafte to be afterwards done by them. 
' And the guardien had three pQilifhments. 1. He (hould lofe 
the cuftody. 2. He (hould yeeld damages to the value of the 10 R 3. 
wafte: and 3. He (hould be fined to the king, for that contrary Waft. 13S* 
to thetruft in him repofed by reafon of his guardicn(hip he did »oH.3. ib. 135* 
wafte to the difherifon of the heirej knd this did hold as well in \f^^\ jlg. 
cafe of a guardien in d/oit, as a guardien in fait, 

^' And the reafon wherefore at the common law the a6lion of Temps B» i. 
wafte did lie againil the tenant in dower, or tenant by the cu'rte(ie, Waft, i3». 
albeit they had afligned over their eftates, was, becaufe no a£lion ^° ^' 3* ^^ 
of ^i^e by the common law lay againft the ^ffignee for waft done Jq £ ^' -?* 
>fter the kflignment, therefore the adion of necefiity did for fuch n H. ^ isl, 
Wafte (aftel- the aflignement) lit againft the tenant by the curte(ie, Doa. & Sto^ 
Or tenant in dower, which law continueth to this day. r k «*' cl 

* Bat if the ' heire granted away the reverfion and the tenant at- '•^•"* S^ 
toumed, the adlion failed at the common law, as hereafter fliall be 
ftewed more at large.' Hereby it appear^Ui how necefiary it is 

for the underftanding of this a£t, to know what the common law 
was, and the reaf6n thereof, before the making of our ftatutes, 
vhereof you (hall reade more largely in Bra£lon both concerning Bna.ubi fapru 
the points abovefaid, and other matters concerning wafte, worthy Firft part of the 
of your reading and obfefVatioB. ^»*''^« C^- ^7* 

' But at the common law if the guardien in droit had affigned over ^-^-^^ 5*» •• 
his eftate and imereft, the heir fhould have had an aflion of wafte 
fbr wafte' done after the affignement againft the a(Egnee, fbr 
he waa guardien in fait, and fo within the rule of the common 
law, .,'■•' 

' (i) Home eyt de/brmesy kc.l Here the perfons arc not named 
Hvho'(hall have the a6lion of wafte. But that is left to the common 
(aw to judge thereupon, of which matter you (hall reade plen* 
ti&Uy in oor booksi and it w^re too 'long to be here inferted^ 
^ neither 
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pmther doth it (end to the expofitioa of this aft beiag left xq tha. 

common law. 

(a) Brii/e de *wafiiJ] Brtve de vafto. Of thu word vtffiwm^ 

you may reade in the iirft part of the Inftitutes, fed. 67. onejy thia 

may be added that neither this a£k^ nor the ilatute of Marlebridg^ 
r 301 1 ^^ create new kinde of wailes^ but doe give new remedies for old- 

wafles ; and what is waH^ and what not, muft be determined by 

the common law. 

(3) Honu que tiait f$r la Uf d^JngUterre,'] Here tenant by th^ 

corteiie is named for two caufes : i. For that albeit the common 
so R 6, !«> opinion was, that an adion of wafte did lie againft him, yet ibme 
M H. i. 38. doubted of the fame, in refped of this word temet in the writ, for 

that the tenant by the curtefie did not hold of the heire, bot of tlie< 

lord paramount, and after this ad the writ of wafte grounded there* 

upon doth recite this ibitute. 
2. For that greater penalties were inflided by this ad, then. 

were at the common law. 
17 H. ^ s6» (4) Ou en autir maner a temu de vie*} If a leafe be made piom 

diujoU/uer\ or quam diu fe bene gejferit, or qudu/que pr^moim fuerit^, 

&<-. in all thefe and like cafes they are in judgement of kw leafe^ 

for life within this ad. 

Upon thefe words there be oiany concluliom worthy of ob^ 

fervation. 
Temps E. r. |^ Firft, albeit the affigoee of the tenant by the corteiie, or tenant 
VTaft, i2». jn dower, b within the letter of this Uw, for he holdeth in fomc; 
28 E.^'^rf. manner for life, yet no adion of wafte ihall be brought by. the 
3oE.*3.i6* heire aga^ft ]tbe affignee, but onely againft the tenant by the 
38 £. 3. IS. curtefie, or tenant in dower ; for in conftrudion of ftatutes, the 
11 H. 4* !%• reafon of thi^ common law giveth great light, and tl^ judges, a^ 
F.N.B. 56. £ „j„^jj ^ ^g^y j^^ follow the rule thereof. 

]legift.72.1ib.3. fiat if the heire granteth awa^ the reverfion, and the affignee 
k*' *^'fc%^i**' attome, there the granntee by this ftatutc (hall have an adion of 
IbVsI! BowIm'* ^^ftc againft the affignee, and the plaintifte muft declare upon this 
^^ ftatute : for (as hath been faid) in that cafe there kiy no ^dion of 

wafte at the common law, (b as in this point our ad is introdndory 

of a new law. 
Re^ft. 7*. 2. If the heire had graunted hb reyerfion expedant upon an 

< H 7*^itl cftate in dower or by the curteiie, tlic grauntee ftiould not have had 
lib. 1 1. M, 83. a** adion of wafte againft tenant in dower or by the curtefie af 
Bowks cafe. the common law, for that the privity was deftroyed, therefore 

the grauntee in an adion upon thi$ ftatute doth recite the 

ftatute. 
Mtflb. cap. 93. ^, ^ lejfee for hb own life, or for another mans life, is within the 

words and meaning of thu law, and in this point this ad intro-» 
33 1^- 3' ^**»^ duceth that which was not at the common law. 
^mntvi. ^' 4: ^^* ^^*^^ ^^^ ^*^® ^ "^*^* ^^ ^* ^® remainder for life to B. 

^?E. 3. recett he in the reveriion fliall have no adion of wafte againft the firft 
118. 4 E. 3. i8. leftee, for then the eftate of him in the i-emaindef ihould be'de* 
50 E. 3. 3. ftroyed, and fuch conftrudion muft be made to preferve the eftate 

lo^E. 4.^9. Ij^^^ ^ j^jj cftranger, in whom there is no fiiult or default. But if he 
lift.* f!n?B. 59'. ^^ ^^^ remainder for life dieth, then the wafte b punUhable as well 
2.ib.5.fbl.76.b. beft)reas after his death. 

fagecs cafe. • $• If a leafe be made to A. for his life, the remainder to A. 

8 E. |. 26. fo, t,ie life of B. if A. doth wafte, an adion of wafte doth lie 
«n E « L ftgainft him» for the wrong doer hath both the fiates in him, and o£. 
iE3^9^. dutt 
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liiat opinion waa fir James Dler diiefe jiiftice of tfas 
pleas, Pafch. iSEliz. 

6. If a leafe for life be nuule, the remainder for years» an aAion 4 E* 3* ^h 
of wafte ihall lie againft the lefiee, for the recovery ther«in Ihall |^*|' '^' l 
not deflroy the terme for yearea. • • • 59" . 

7. Fern' leiFee for life taketh huiband, the ha(band doth wafle, 4^ E- 3. |s. 
the wife dieth, the huiband fhall not be pnnifhed by this law, ibr 46. tic. Waa* 
the words of Uiis aa be, hme fut timt, ^c. pur we, and the huf- ^^j'lj^f^, „ 
band held not for life, f6r he was feifed but in the right of his SoutfacotiVafe.* 
wife, and the eftate was in his wife. 

8. An occupant is within this law, for the words of this a6k (as a8E. 3. 19. 1. 6, 
hath been (aid) are home que tient, which are more liberall words ^^^ 3 'J^P - ^ 
then if die ftatute had fpoken of a leafe or demife, and certain it JJb'*^^*'?;' 
is that the occupant holdeth for life, ib it is of the lord that entreth ' ' * ^ ^ 
on his villein tenant for life. 

9. He that hath an eftate * for life by conveyance at the com« f 302 \ 
mon law, or by limitation of ufe, is a tenant within this ftatute. * Hiu z6£. 1. 14 

10. A leafe for life is made, the remainder over in taile or in fee, 5*"?^^^' 
he in the remainder ihall by this aft have an. adUon of wafte; for HcrcfonU ^^'* 
the words of the ftatute are genera]]. 

11. Albeit tenant in taile apret poffibility of iffiie extinfl doth Temps E. t. 
hold but for life, and fo within the letter of^this law, yet is he out. Waft, 126. 
of the meaning thereof in refpeQ of the inheriunce wliich was 39 ^« 3« i^* 
pncc in him, in refpe^l whereof his eftate is by law difpnniihable Jf^ I'lffol^i, 
of wafte, but liis aftignee ihall be puniftied for wafte by this Ewens'jcafe, 
fbtute. ' 27 H. 6. Ai4e 

1 2. It is to be obferved that fnch remedy aa the heire had Statham. 
ILgainft the tenant in dower, and tenant by the"curtefie, &c. by the ^^ i' stikL 
common law, fuch remedy had the leftbr and his heires againft the u. , '^^^ , 
&rmors for life or yeares by the ftatute of Marlebridge, which Marlb. *c. 23. 
remaineth to this day. L 1 1. fol. %u b» 

(5) On Jes ans,} See before the ftatute of Marlebridge, ^Tift *tl^ 
cap. 23. ^g§^ ^Jwdk • 

Tenant by ftatute merchant, or ftaple, or elegit, arc not within 100. 21 E. 3.26. 
this a£l, for albeit they have but a chattel], yet are they not tenant Doa. & Stud. ' 
for yeares. 'o* ^^)»« F.N.B, 

Although the words of the aft be tenant for yeares in the plu- |^*ft*^!;^*of Ai 
rail number, yet tenant for a yeare, or halfe a yeare, &c. is witlun inftit^^a^e* 
this aa. 

Executors or adminiftratprs of a terme for yeares, though they 38 E. 3. 17. 
)iold in outer droit, ftiall be poniflied for wafte done in their time, 10 E. 4. i. 
but not in the time of the teftator, or inteftate. 23H.8.Waft.Br. 

Two executors be of a ward, the one doth wafte, die adion 3 E. 2. Wafte, 3. 
lieth againft him onely. See more hereof hereafter, and note the 
diverfity. 

Tenant for yeares graunts his eftate upon condition, the lefiee 30 £.3. x6. 
doth wafte, the grauntee enters for the con4ition broken, theadUon 
of waft is to be brought againft the granntee, and fo it is in cafe of 
leftee for life. 

Tenant by the curtefte, or other tenant for life maketh a leafe S E. 3. %i. 
fbr yeares, he in the reverfton conftrmeth it, tenant by the cortefie 
dieth, an adiion of wafte lieth againft the leiTee. 10 B. 3. 32, 

Tenant for yeares of a moity, third, or fourth part pro indivifi 44- £• 3- 34* 
holdeth a terme for yeares, he is within this aA; and fo it is of a ^^r?*|* 35- 
|enant by the cur(eiie^ or other tenant for life of a moity, &c. In f^ ". ^ 'j^' 

like »iH.7.4o. 
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Gloccflcr. Cap. 5^ 

like maimer if two be platntifFes, and one of them is fupiinoned^ 
and fevered, a moity (hall be recovered* 

Tenant for yeares or for life aflignes over his leafe fbr yeares^ 
or eftate for life, excepting the timber trees, and after wafte is 
done in f^^Uiiig downe the trees, the adion of wafte is mainuinable 
agatnft the amgnee, fer as to the lefTor they are not fevered fron^ 
the land. 
'Tenant fbr yeares, or for life affignes over his eftate, and 
liotwithftanding takes the profits, an aflion of wafte lieth agsdnft 
the firft leflee, and fo it is of meane aflignes, the adion lieth 
kgaiiift him that taketh the profits, but this is by the ftatute of 
II H. 6. cap. 5* fbr in that cafe the pernor of the profits did not 
hold the land. 

Two joyntenants for yeares, or for life, one of them doth wafte, 
this is the wafte of them both, as to the place wafted, and yet the 
words of the ad are, fhamr que tUnt) but treble dam^es fiia}! be 
recovered againft him that did the wafte onely. 

Tenant fbr yeares or for life doth wafte, and after aftigneth over 
his eftate, now the words be (hotm que tientj, ^c. he that holdeth 
for life or for yeares, and after the affignement he holdeth not the 
IUnd, yet fhall the adion of wafte be brought againft him in the 
tinetf becaufe in the eye of the law he is tenant as to the adion of 
wafte, and againft him that was the wrong doer did the adion ac- 
crew, which he cannot avoid by his aflignement, and againft hin^ 
fhall the tseUe damages be recovered aiS the place wafted, and fp 
it is of the meane amgnes; a juft interpretation that he that did 
the wrong fhonld anfwer the fame, and this is the caufe that ge? 
nerall nontenure is no plea in an adion of wafte, but fpeciall non- 
tenure may be pleaded, as the granting over of his eftate, before 
iKihich graunt no wafte wai done. 

(6) Oufem qui tient en dower, \ This is to be underftood of all 
th^ i^e kmdes of dowers whereof Littleton fpeaketh, i;/2. dower 
at the commqn law, dower by the cuftome, dower ad oftium 
eecleji^, dower <jr afenfu patris^ and dower de la fhis beaU^ 
and againft all thefe* the adion of wafte did lie at the common 
law. 

(7) Et celwf qu0 ferra altatnt de tvafte,'] As it hath becne 
faid, if one joyntenant doe the wafte, both ftiall be attainted of the 
wafte, &c* 

In an adion of wafte brought againft tenant by the curtefie, 
tenant fbr life, tenant for yeares, or tenant in dower; which before 
hath been named in this ad, the entry of the pica of the tenant 
is quodfrediB* (talis) non fecit 'vaftum^ and yet all thefc by con- 
ftrudion of law fli^H anfwer for the wafte done by any ftranger, 
fbr he in the reverfion cannot have any remedy but againft the 
tenanC, and the tenant fliall have his remedy againft the wrong 
doer, and recover all in damages againft him, and by this meanes 
the iofte (hall light upon the wrong doer ; for voluntary wafte and 
permiftive wafte is all one to him that hath the inheritance. But 
if the wafte be done by the enemies of the king, the tenant fhal][ 
not anfwer for the wafte done by them, for the tenant hath no re- 
medy over againft them. The fame law it is if the wafte be done 
by tempeft, lightning, or the like, the tenant fliall not anfwer for . 
it* It is adjudged itt 9 E. 2. that if theeves burn the houfe ot" 
teiunt for life^ without evUl keeping of leflees for lives fire, the 

leftee 
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icflee (ball not be puniihed therefore in an aAion of wafte; tuts 
ihe cafe of £re, &c. 

A. feifed of land in fee acknowledjgeth a ftatute merchant, and 
infeoffeth B. ivho letteth the fame for life, the land is extended 
upon the ftatate, B. bringeth an action of wafte againft the lefTee, 
he may plead this execution, &c. before which execution nq waile 
done, for the pofTeiTion of the land is lawfully taken from him by 
courfe of law,^ which he could not withftand, and if he ibould be 
punifhed for wade, he (hould have no remedy oven 

So it is if a man make a leafe for yeares, and put out the leiTee^ 
and make a leafe for life, the lefiee enter upon the lefTee for life* 
and doth walle, the leflee for life fliall not be puniihed therefore for 
the caufe aforefaid. 

If tenant in dower be of a mannor, and a coplholder thereof 31 E. 3. Waft, 
commit waft, an adion of wafle lieth againil tenant in dower. 104. 

If an infant be tenant by the cnrtefie, or leflee for life, or yeares. Dod. & Stui. 
he (hall anfwer for the wade done by a Granger, and have his re« 
medy over, though fome have holden the contrary, for in that cafe 
alfo the lofle (hall be upon the wrong doer; and fo it is in cafe of 
a feme covert, for the privUedge of infency and coverture in tlus Tempi X. !• 
cafe fliall not prevaile againfl the wrong and difherifon done to ^ft^i i»8- 
him that hath the inheritance, eijpecially when they have their re- ^ g ^* 13-4^ 
medy over, and the eftate is of^ their owne purchace or taking* iTa^Ai. 
And fo it is if a leafe be made to the hufband and wife, and the 10 £. 3. 17. ] 
huiband doth waile and dieth, if the wife agreeth to die edate, ihe 4* C. 3. zi. 
Ihall be puniihed for the wafte done by her huiband in like man- ^^^- 3'*^ 
ner, as if a ftran^cr had done the waile, and after the death of ^h. 6.albl 
her huiband ihe is in from the leiTor, and if the adion had been 2 h! 6. 2*4- V 
brought againil the huiband and wife, the writ ihould have been 33 H. 6. 31. 
quod ftarunt vaftum, fo as it was as well the wafte of the wife, at i9E-3-*>f«-*4^ 
of the huiband. 10 E. 4. 18. 

(8) Perdra U chafi qui il aver waftt.'\ That is, thefe fonre tc- Wifte,^'33. 
nants before named fhail lofe the thing which he hath wafted, but 
it is ever rendred amtut katm *vaftatym. 

• If waft be committed in a houfe ^ry&» in divers feverall >/^^"*^j * 
parts, the whole honfe fliall be recovered, although all be not waft- 3 £, 2. Wafte, 
ed. In auncient time it was holden { by fome, that if the hall were z 12. 4 E. 3. 32. 
wafted, the whole houfe ihouldybe recovered, for that in thofe dayes 1 5 E* 3* Jof^ge* 
the hall was the place of greateft rcfort, and ufe, in fo much ^^* '34:' 
as the whole houfe was called by the name of the hall, as Dalehall, \l%,'}iHX.U. 
&c. but the pun'iew of this a^l is, that he ihall lofe the thing that 15 ii. 7. ii. 
he hath wailed. J [ 304 } 

So it is of a wood, if wafte be iont J^arfim, though all the wood 4E. 6. Wafte . 
be not wafted, the whole wood fliall be recovered : and the reafon Br. 136. 
of both thefe cafes was, for that if wafte were don^Jparfim in houfes ******* *• 
or woods, that by the conftrudion of thefe words, the whole ihould 
be recovered, for that otherwife the houfe that was for the habi« 
tatjoh of man, or the woods that fo many wayes were for mans 
peceilary ufe, could not be enjoyed, neither by him that had the 
inheritance, nor by the tenant without continuall trefpaifing the 
one to the other, et boni judicis eft cauftu litium dirimere ; but if 
wafte were done in one part of the wood that might be conve* 
fiiently divided from the reft» that part only is Uchs vafiatuSf and 
ftall be recovered* 

And 
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And fo it b of brook medow, if the tenant pbugh it np/par/m 
(as hath been before (aid.) 

A tenant for life or yeares of a parkc, vivary, warren, or dove- 
hooie, if he deftroy the deere, of- the fi(h in the vivary or ponds, 
or the game in the warren, or the doves in the doveboafe, it is 
wafte, and hcc that hath the inheritance (hall recover the park, 
vivary, warren, or dovehoufe, and therefore the makers or this 
a€t meaning to include all kinde of wafts, ufed this generall word 
[cho/e.! 

And fo it is irthe tenant kill Co many of the deere, fifh, game 
or doves, as there be not left fafficient for /lore having regard to 
the number that were there when his eftate or intereft was created 
or made, this is wafte, and fo it was holden^ Pafch. 15 Eliz. in com* 
muni hanc9, etjtc iffimilihva. 

Exile and deftru^ion of villeins by tallage and oppreffionis waft, 
and this aa faith [perdra U cho/f."] 

(9) St oufier ceo face gret de trthle de ao qui U nvajte ferrd 
taxt,] Concerning cofts in this a6Hon fafficient hath been 
fpoken, ca. i . 

The plaintifFe (hall not recover damages for any waftc done 
hanging the writ, and therefore the plaintiffe may have a writ of 
tftrepenunt in this adion, et Jic difimiUbus. 

\afXStt for yeares committeth waft, and the years doe expire, yet 
ihall the leftbr have an adion of wafte for the treble damages, al- 
though he cannot recover the place wafted, and though the ftatute 
be in the conjunctive, perdra le chofcy ^c, et oufter ceo face gree, lie, 
for as there was at the common law two forms of anions of wafte, 
vix. in the tenet, as againft tenant by the curtefie, Scz, and in the 
tenuit againft the gardein after full age, fo upon this ad the like 
kinde of formes is framed by equall conftrudion, 'v/x. in the tenet 
to recover the place wafted, and treble damages, and in the ttnuit 
to recover treble damages only. 

But this is to be underftood when the terme expires by eAuxJon 
of time, as in the cafe of a leafe for years, or when the eftate de- 
termines by the ad of God, as when cejti que 'oie dieth, or when 
the eftate is ended or defeated bv the ad and wrong of the tenant, 
as when he makes a fcoffemcnt m fee, or commits any other for- 
feiture, and the leflbr enters,' yet the lefTor (hall have his adion of 
wafte; but when the tenant commits wafte, and after furrendreth 
to the leflbr his eftate or terme, and he in the reverfion agrecth 
thereunto, he (hall not have an a€Hon of wafte in the tenuit^tot be 
cannot by his owne ad alter the forme and nature of his adion 
from the tenet to the tenmt; and he cannot plead, devant quel fur* 
render nul ivq/fe fait. 

An adion of wafte is brought againft the lefTee for years, or 
againft tenant fur terme dawter 'vie, and hanging the adion the 
term expires, or ce* que *vie dieth, yet the writ ftuU not abate, for 
that an adion of Wafte (as hath been faid) lieth onely for th^ 
damages in thofe cafes, which he (hall recover in that adion then 
depending. 

In an adion of waftc againft a lefFee for life for waftc done in 
three acres, the defendant cTaimeth fee, whereupon ifTue xs joyned^ 
the jury findes againft the defendant that he hath bat an eflate for 
life, and enquired further of the wafte, and found the wafte dontf 
in one acre onely, the plaintiffe cannot have judgement for the 

whole 
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wbole knd, in refped of die fbifeitnre and treble damsges, for 
that judgement is not according to this ad, that is to fay, of the 
place wdked, and treble damages in refped of-the place wafted» 
wherefore he had judgement accordmg to the ftatate of the one 
acre and treble damages. 

Upton thb branch it hath been received for a certain rale» that 
if wafte be committed» and he in the reverfion dieth, that the ac* 
tion of wafte faileth, for that the heire cannot recover damages for 
the wafte done in the life of the aunceftor, and the wafte was not 
done by the diflieritance of the heire» and yet the law doth extend 
the adion of wafle ftvourably as much as with convenience may 
be« left wafte which is hurtfnll to the common wealth ihonld re- 

maine nnpuniihed ; and dierefore if two coparceners be, and they SE.2.Wif(,iio. 

make a leafe for life or yeares, and the l^e commit wafte» and xi £. s. ib. us* 

one of them hath ifTue and dieth, and after the leffee cdmmit 45 H. 3. 3.- 

wafte againe, albeit the writ ihall fay that both the wafts were done J° g, ^*'' 

to the difheriunce to the aunt and neece, yet fliall the adion be 3^ %, I] ^j. 

muntained, and the judgement ftiall be feverall, though the ac- F.N.B. 6. r. 

tion be joynt, for judgement fliall be given for (hepi both for the Kelwcf , 105- 
place wafted, and the damages treble for the wafte done in their 
owne time, and the aunt ihall have a fole judgement for the whole 
damages fi>r the wafte done in the time of her iifter by furvivor,' 
which is a leading cafe, and worthy of great obfervation* 

f 10) Et em luajit fait en garde.'] There is gardein in chivalry, 
and gaxdein in focage: again garaein in chivalry is twofold, gar« 

dein m droits and gaodein in fait of the graunt of the king, or of ^ ^. , 

the fubjed: alfo both thefe are either ^ardeins by right, or gar- ^^ Q'°'o,B'raa. 

deins by claime and pofteffion without right: likewife gardein in u'.4!fol. 28. u 

focage is two- fold, <i;/x. gardein by right, who is called tutor 316, 31^. 

>ra#r/M», and gardein by potteftion and chume, who is called tutor Britton, 3^, 34. 

Muejuiim 7 H 1. Wafte 

« Againft all thefe both a prohibition of wafte, and an adion of 141! 9 h. 3. ' 

waft lie at the common law, but none of thefe gardeins Ihall be ib.136. loH.}. 

charged but for the voluntary or permiflive wafte, and not for the '^^*^' 142* ^ 

wafte done by a ftranger. But if there be two joyntenants of a *°^' 3- ibideai* 

ward, and the one doth wafte, this is the wafte of both, for he is no ^ £* ^ '^'/j 

ftranger, 3 £. 3. l8. count. 107. 

If the gardein fuftereth a ft ranger to cut down timber trees, or 16 £.3. Waft, 

to proftrate any of the houfes, and according to his name of gar* ^^' ^3 ^- 3- 
dein doth not endeavour to keep and prcferve the inheritance of ^^^^'^^^^l^' 

the ward in his cuftody and keeping, nor to forbid and withftand ^^ £* |. ib. 35?* 

the wrong doer, this mall be taken in law for his confent, for in 40 AIT. 2a. 

this cafe, fui wn frobibet qued prehiUre poteft, afiniire 'uidetur. 44. E. 3. 27- 

? And if fuch wafte and deftrudion be done without the knowledge 5 ^' 2- ^'^^ 

of the gardein, or with fuch number as he could not withftand, Qg^^n'e!*^' 

,«hen ought the gardein to caufe an affife to be brought againft f^^'^ ioH.6.7. 

fuch wrong doers by the heire, wherein he ftiall recover the free- 31 H. 6. 7. * , 

hold and damages for fuch wrong and diftierifon : fo note a di- F.N.B. 59.6. 

vcrfity between the intereft of a eardein created by lawv for there ^ Aff. i*. 

Ui an affife the heir ftiall recover damages, but other wife it is in the ^^^^^^^ j^V!' 

cafe of a leafe for yeares, which is the leftbrs own ad. 27 E. 3. 8t. 

* The gardein doth wafte, and after affigneth over his intereft, F.tf.B. 6o*s« 
an adion of wafte lieth againft the grantor in the tenet, w a1^' 

* Note that the adion of wafte againft the gardein is gcnerall, c r^'^^®' , 
feci$ vafiumt He. de terris, i^c* fuus oabet W Sabuit in cuftodia de a f.n.b. 50! <-• 

bareditate 2E.2.Waftt>r. 
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hatidiiate fr^HB*^ which writ doth extend as well to the gardein 
ip focage as in chivalry. . . 

(11) * Ptrdra le gard, et rendra at biin les damagis dd in^i^ 
^0 as if the heire bring his adion of wafte within age» the jadge- 
ment by this ad is, that he (hall lofe the whole ^rdfliip, not locum- 
*uaftatum onely, and * yeeld to the heire fingle damages, if the ward- 
ihip be not fufficient to fatisfie thq damages ; fee before what the 
judgement was at the common law. 

But then it may be demanded. What if ^he.gardein commit 
waile, and the heire did not, or perhaps could not bring an adion 
of wafte, beings done fo neare his full age, or having no notice 
^ZT^oU what remedy hath the heire- after his full age, for the gar- 
dein cannot lofe the wardihip, for his eftate is ended, and it feemeth 
by the letter of the law that he mail bring his adion npon this fta- 
tute within age, for the words bee [ptrdra la gardi^ To this it 
is anfwered that the heire at his full age (hall have an adion of 
wade, and recover treble daniages by this ad» for the wardihip 
cannot bee lo(l, and the wr9ng and di(herifon done to the heire 
ought to be fully recompenced, and the ftatute hath annexed treble 
damages to the adion of wafie, as if it were enaded by parliament, 
that an aflion of wafte fliould lie againft tenant in uile afres peffeffl 
therein treble damages (hould be recovered as incident or annexed 
by this law to the adtion of wafte. 

And wherefoever the common law gave iingle damages againft 
any, this ad doth give treble, unleiTe there be any fpeciall provi* 
£on made by this ad. Alfo in an adion of wafte, the jurors (hall 
have the view of the place wafted, &c. as an incident to the adion 
of wafte, for in the adion at the common law the jurors ihould have 
had the view. 

The law appointeth not of what value the wafte (hall be, neither, 
in the cafe pf the foure tenants (irft before mentioned, nor in the 
cafe of the gardein, who is to lofe all for wafte done in any part. 
Herein the rule of Bradon is good, Fqftum.erit injurio/um, nifi 
'vafttan ita modicum fuirit, propter quod non fit inquifitiofacimd* i and 
de minimis nou curat lex i for wafte done to the value of xx. d. 
(which now is v. s.) the gardein loft the whole wardihip. 

If a feme feigniorefTe taice hufband, the tenant holding by 
knights fervice dieth his heire within age, the hufl)and doth wafte 
and dieth, the adion of wafte lieth againft the wife. So if an in- 
fant be gardein in chivalry, and doth wafte, an adion of wafte 
lieth againft him, for he is within the letter and meaning of tfai9 
law nrade againft wafte and deftrudion. 

(12) Site gard* perdue ne fitffifi a la 'ualue des damage s^ a^umt le 
age de me/me le garde,} See a notable record upon this branch ia 
the fame yeare that this ftatute was made. 

A. hath the ward(hip of Blackacre and the heire of B. and 
Whiteacre and the heire of Cper cau/e degard, A. doth wafte in 
Blackacre, he ftiall lofe but Blackacre, for that wafte is done onely 
to the diftierifon of that heire ; and fo' it is if he doth wafte in 
Whiteacre, he (hall onely lofe that acre for the wafte done there 
to the diftierifon of that heire. 

At the common law in cafe of tenant by the curtefie, tenant in 
dower^ or gardein, the heire. Sec might have entred into the 
houfes and lands to fee if wafte were done, to the end that if he 
found any wafte done* he might brin^ h^ adioa^ and tp tjhat end 
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iliight the heire or He iii reverfion fend any other to that intent ; 
iiow this a6^ giving an adion of wafte againil tenant for life, and 
tenant for years, doth impliedly give authority to him in the re- 
yerfion either by himfeif, or by another to enter into the houfes or 
lands (b letten for life or years, to fee if any wafte be done, fuia 
^uamdo lex aliquid conceiiit, concedere 'oidetur et id, per quod de*uemtur 
tid illud, and thereifore he in the reverfion may lawfully enter, to 
fee if any waAe be done, whereupon he may ground an action upon 
this ftatiite. 

An adion of wafte lieth not upon thb adl in the court of ancient 
demefne, becaufe that court fails of the' incidents to an adion 
Df waile, <ir/«. to award a writ to the (heriffe to enquire of the 
wafte, &c. / 

If a tenant for life or yeares commit wade, fo as he in the re- 
verfion is intituled • to his aflion of wafte, yet if the tenant repaire 
the fame before aiiy adion brought, he in the reverfion cannot have 
an adion of wafle, but the tenant mufl plead it fpecially : but if 
the tenant doth repaire it after the writ brought, and before he 
hath day to plead* he cann6t plead it in barre of the aftion. 

Upon the conflrndion of this a£l, whether in this mixt a6tion 
the place wafted is the principall, or the damages, fome oueflion 
hath been made, and in divers refpefls tRe one is more prmcipall 
then the other, for in refpett of die antiquity againfl tenant in 
dower, and the tenant by the curtefie, the damages are the prin- 
cipal], as hath been before fhewed ; and therefore they fhall be 
fometime preferred, <vm, the plaintifFe to have execution of the 
damages before the place wafled. But in rcfpeft of the quality, 
the realty is ever preferred before the perfonalty, and therefore 
in wafle, if the defendant confefTe the adl'on, the plaintifFe may 
have judgenoent of the land, and releafc his damages, which 
proveth the realty to be the principall, and an accord is no plea 
in an adlion of wafte in the tenet, for omne majus dignum trahit ad 
Je minus. 

And in a)i aAion of wafte there (hall be fummons, and feve ranee, 
for the writ is ad exharedationem, and the adlion of wafte is a plea 
real! : in an aflion of wafte brought by two in the tenuit, a relcafe 
of the one is a barre to both, but otherwife it is in- the tenet , for 
there it barreth but himfelfe. 

Thus have^ we endeavoured to expound this excellent law 
tx\^^t^ pro bono publico, for prefervation of buildings /or the ha- 
bitation of mankinde, and of woods and timber, fometime one of 
the beautifull, and profitable ornaments of England, and generally 
againft all wafte and deftruflion by particular tenants, which law 
b^ing very penall, and fhortly and artificially penned hath beene 
with great wifdome and judgement expounded in our bookes, and 
may be a light to many other like cafes. Vide Magna Charta, 
cap. 4, Marlebridge, cap. 23, W. i, cap. 2I. W. 2. cap. 14* 21. 
20 E. I. Vet. Magna Charta, 124. 28 E. i. ca. 18. See the firft 
part of the Inftitutes, fed. d-j. 71. 380, 381, 382. 492. 570, ^73, 
574- yn^ l^y 586. 666, 667, 668. 674, 675- 
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CAP. VL 

15 VR VIEtV efl tnJemenU ^ue fi I T is provided alfo, that if a mart 

home tTiourge ( i )> fcf ilt plufors die, having many heires, of whom 

beins (2), dont lun eft fits ou file (3), one is fon or daughter, brother of 

frere ou fiery nephew ou niece (4), ^ fifter, nephew or niece, and the other 

les outers fint en pluis longe degree^ be of a further degree, all the heirs 

touts les heires defornus ($) eyent re-^ fh^ll recover from henceforth by 2 

twerie per brieft de mortdaun^ writ of luortdaunceftor* 
cefter (6), 

(Fitz. Joifldefj in Ad rx. 31. 34, 3^, 36. i. lull. x6^» a.) 

Braa. 1. 4. It appeareth by our auncient authors that this adl is made in a£^ 

B*' *^M *l^* b ^^°*^°^® ^^ '^® common law, for Brafton faith, Cum fit ajfifa mortis 

Flcra lib. ?.' * ontecejforis conjungenda cum con/anguinitate, nen erit pofi recurrendum ad 

sap. a. fr^cipt de confangmnitate% fid ad ajfifam mortis ^ quia ptrfona qtue pro* 

pinquior efi, tt facit ajjifam^ et trahit ad fi perfinam et gradum remo* 

tiorem^ ut ihi potius procedat afiifa^ quam pracipCi quia itlud quod ef 

majus remotum non trahit adfi quod eft majus jun£lum \ fid e contrario 

in omni cafi, et hene poterit qualitet iftarum cottjungi cum alia aSione, 

quia quiehbei loquitur de ftifina ejus quam habuit die quo oBiit, quod 

non eft in hri<vi de reSio^ et qualihet de pojfjjione et nou de pr$' 

frietate. 

So as it appeareth by Braflon that the abovefaid rule doth not 

hold onely in cafe of mordauncefter, but in the writ of aid 

[ 308 j and befaiei, which is alfo a proofe of the common law, for this ad 

Teftips, E. I, nameth the aflife of mordaunc' onely, and his opinion is approved 

joyndre in ac- . by OUT books. 

32 B.^i^'ib. 34. ^y^ ^^^ ^^ extends to dyinp; feifcd after the ftatme, and yd 
J9 E.a. ib. 31. like joyning (hall be in the writ of mordaunc', aicl and befaicl of 
1 » E. J. ib. ag. dying fcifed afore the flatutc, which is another proofe of the com- 
'9 1' 3* \^' 3i« mon law. And the fame law it is in a formedon in the dcfccndcr, 
7*E. iV?V "* ^"^ ^^ ^"'* of entry /ur dijfdfiu to the common anceftor, and in a 
«4E. 3. 13. a8. A'" ^'^^ '* *vitay writs of entry in cafu provi/o, confimili cafu ad com- 
48 E. 3. 14. munem legem, and the like, the aunt and the neece ihall joyne at the 
27 E. 3. S9. common law. 

d^ ^n Vi°^"*6 '^® know what the common law was before the making of any 

i^lUX. ludgc- ^*^^*^ (whereby it may be known whether the a£l be intr^u6lory 

meni'aj^ of a new law, or affirmatory of the old) is the very lock and key 

to fet open the windowes of the ftatute, as partly appeareth by that 

wltich hath been faid, and particularly in the expofition of this a& 

ihall appeare. 

(i) Si home mourge,'] Hereby it appeareth that one right 
mull defcend from one aunceflor^ or elfe the cafe is not wkhia 
5 E. 5. 1^5. this law. 

If two coparceners die feifed, and a ftrai\ger abate, the aunt and 
the neece (hall not joyne in a writ of mordaunc* but have feveralJ 
wiits^ the one a mordaunc^ and the other a writ of aiel. 
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In like manner if two coparceners be di/Teifcd, the one hath 37 H 6. 8. 
iflue and die, the aunt and the neece Ihall not joync, for they have 35 ^^ 6. 23. 
iot one right, but feverall, and therefore they mull have fe- 
Verall anions, but when they have recovered they (hall hold in 
toparcencry. 

(2) Plu/ors Jbcires,] Divers heires either in gavelkinde by the 
tnflome, or heirs females coparceners by the common law, for this 
aft extends tb both of them. 

(3) Dont lun eft fits ou file, &C.1 By this it appears that this 
ad extends as well to heires by uie cuflomc, as by the commoil 
law. 

The annt and the neece bring a writ of mordaunc* of the dying 
feifed of the father, the aunt is fummoned and fevered, yet the neece 
ihall proceed and recover the moity (although Ihe alone could never 
have a writ of mordaunc' of the dying feifed of the grandfather) ibH. 6. io. 
becaufe the writ was rightly and duly commenced, and wheii the 19 H. 6. 45. 

Seece hath recovered, the aunt may enter, and enjoy that moity with 
er ; for the rule of the law is, that in all cafes wheii coparceners, or 3 1 H. 6. Entry 
joyntenants may joyn in a£lion, and have one and the fame remedy, cong. 54. 
there if one be fummoned and fevered, and the other fueth forth ^^^^^l^^^* 
and recovers the moity, the other may enter with her; but whert * • 5 • 
they are driven to feverall adions, or where their remedies are not 
equal, there if one recover or continue the one moity, the other 
cannot enter with her, and yet when both haVe recovered they (hall 
be coparceners again. 

(4) Frere ou /per, nepheiv ou niece,'] Here is implied the un- Sec the aunetcn^ 
clc and aunt being relatives, and then here be all the perfons authors, ubi fup. 
that may have an affife of mordaunc', and fo there be one that may ^ •^•^' »9S« c- 
Lave an afiife of mordaunc'^ it maketh ho matter ho^ remote the 

other is. 

(5) J^eformes,'] So as this la>V extends to the future, and 
not to the time paft> and yet being made in affirmance of the 
common law, the fame law that guideth in fkturo^ i-uleth alfo /* 
^raterito, 

(6) Eyent reco^erie per brief e de mordaunc* ,] Thefe words are See cap. t. 
generall, but they have a fpeciall intendment, for as to the da- 45 ^- 3- 3- 
mages, the aunt alone (hall recover damages lintill the death di her 35 ^*- ^- ^S- 
huiband, and both of them damaees from the death of her filler, 

and fo it is in the writ of aiel, and befaiel, and all this is according [ 3C9 ] 
to the courfe of the common law before the making of this a6t, fee 
the expoiition upon the firfl chapter of this parliament. 



CAP. VII. 

^NSEMENT Ji feme vende^ qu A L S O if a woman fell or give in 

done en fee^ ou a terme de vie fee, or for term of life, the lanJ 

{2)^tenementqueeltientendower{l). that Ihe holdcth in dower j it is or- 

Efiablie eji^ que le heire^ ou outer ^ a dained, that the heir, or o:her to 

que la terre deveroit reverter (3) whom the land ought to revert after 

4^res U deceafi la feme^ eit mainte- the death of fuch woman^ Ihall have 

nant A a 2 prcieat 
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nant (4) fon recroerie per briefe den* prcfent recovery to dettiaiid the land 
/r^ ( 5 ) fait de cso en la chauncerle, by a writ of entry made thereof in the 

chancery. 

Cuftumier de Norm. cap. /18. fol. 138. (Fits. £ntre« 7, 8« Bro. lagrefs^ 3, 1 Roll. x&i. ix H« 
y. c. 10. Rcgift. 235.) 

Regift. 237. The mifchief before the making of this flatnte was not, where a 

Mirror, ca. 5. gjf^ q^ fcoffemcnt was made in fee, or for terme of life by tenant 
Firft part of the "^ dower, for in that cafe he in the revcrfion mi^ht enter for 
Juait. fedl. 483. the forfeiture* and avoid the eftate: but the siifchiefe was> that 
when the feoffee, or any other died feifed, whereby the entry 
of him in the reveriioti was taken away, he in the reverfion 
could have no writ of entry ad communem legem untill after the de« 
ceafe of tenant in dower, and then the warranty contained in her 
deed (as in thofe'dayes all deeds of feoffement for the rooft part 
comprehended warranty, and fpecially when (he intended to barrc 
her heire that had the reverfion) barred him in the reverfion, if be 
were her heir, as commonly he was, and for the remedy of this mif- 
chief this ftatute gave the writ of entry in cafu pro^ifo in the life 
time of tenant in dower, which is implied by this word [maintenantf 
Fletayll 5. C.34. (ffr.] The purview of this a6l Fleta rendreth thus, Eftautem amidam 
bre*ve provifiem de ingrej/u, per quod bahens flatum, recuperaiit dotem 
alienatam per formamjiatutii quod tale eft'^ fi mulier alienet dptem/uam 
in feodo, *vel ad terminum 'vitdc donaioris, bdtres <uel alius ad quern 
Jpedat re*verJto, fiatim ipfofado baheat aBiomm petendi dotem illam in 
dominico. 

(i) Fem\ Wf. que tient en dower,'] The tenant by the curtcfie, 
or the leilce for life is not within the cafe of this ftatute, but he in 
the reverfion upon their alienation (hall have a writ of entry incou' 
'%% Air. 37* 29 Jimili cafu by that excellent fiatute of W. 2. cap. 24. quotiejcunqui 
AfT. 54. 3 E. !• e*uenerit in cancellaria, quod in una cafu reperitur brefue, et in confimtU 
entry 8. F.* .B. ^^ cadente Jimili indigent e remedioy 13 (, concordent cierici de can* 
^J'j^H. 7. 13, ^^ll^ria in brevi faciendof as we (hall (hew more at large whenwt 
14! 38 H. 6. 3. come to that fiatute. 

30. 14 H.4. 28. Tenant in dower taketh hufband, the hufband aliens in fee, he !■ 
the reverfion during the hufbands life may enter for the forfeiture* 
z6 AflT. zi. but he cannot have a writ of entry in cafu proii/o, for the hufband 
hath nothing but during the coverture in the right of the wife, and 
our adl faith, Fem^ que tient en don,ver mend* ou done, fo as the alienation 
of the hufband is not within the cafe of the fiatute, and fo it is in 
confimils cafu when tenant for life take hufband and he alien. 

(2) Done en fee ou a terme de <i;/>.] At this time all eftates of 
inheritance were fee-fimple, and here (for terme of life) is in- 
tended of a flate for the terme of the life of a firanger, and not for 
the life of the tenant in dower her felfe, for fuch an efiate wrought 
no wrong. 
See the firft part The words of the writ grounded upon this flatote are general^ 
fea.^li"'^!^?!'* ^' qua poft dimijffsonemfaaam ad prof at um B. re<verti debet, without 
F lsf.B7ao6.g.' exprefiing any efiace, and doth count that the tenant in dower did 
Braa. fol. 323. alien in fee, and the tenant faith that the tenant in dower did not 
alien in manner and forme, &c. if it be found that the tenant in 
[ 310 j dower did alien in fee taile, or for life, the demandant fiiall recover, 
as ic appeareth by Littleton, for auncient formes of writs or counu 
cannot be altered. 

3 (iJ^f*^ 
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(3) -^9^ ^' ttrre de^oerait rrvert£r,] If z man hath the revcrfion 
in fee, in taile, or for life, either upon his own gift or leafe> or by 
aiEgnation, he (hall have a writ of entry upon this flatute (and in 
like cafe a confimili ca/u) for the Words of this a£l arc generall (to 
whom the land ought to revert) and the wordi of the writ grounded 
apon this ftatate are, ^uam clamat eJjUJus tt h<ereditatfm7uamy but 
yet an eftate for life^ as hath been (aid, is within this ftatute. 
And this ad^ providing againft the alienation of tenant in 
dower, fpeak^th ontly of him in the reverfion, becauf^ there can 
be no remainder limited upon her eflate, otherwife it is of the writ 
ofconfimili cafky as we ihall (hew when we come to the ilatute of 
W. 2. cap. 24. 

And this zQi fpeaketh onely of land which licth in livery, for pj. Com. Col- 
the feoiFement or eftate for life made by tenant in dower devefleth tbirfts cafe, 
the reverfion, otherwife it is q{ rents, and other things that lie in 
giaunV. 

(4) Eyt maiMtenant.] That is, prefently after the alienation 
made in the life of tenant in dower, which writ he could not 
have, as hath been faid, at the common law in the life of tenant in 
dower. 

(5) Sen recovery per brief e iientre.'] This writ of entry goeth by Brad. L4.f. 314. 
the x^ame of a writ of entry in cAfuprvuifoy fo called, became it hath 

the words of the writ of entry, ad communem legem (mentioned by 

Bradon) with this addition, by force of this adt, Et qua poft dimif" 

fienem per ipfum C, f*viz* tenemtem in dotem) prafato D» contra fernutm 

Jlaiuti de Glee', de commvtei concilia regni nojlri inde provifiadprafatum Fleu ubi fapm* 

B. rrverti debet per formam eju/dem fiatuti ut dicit, and of thefe words, 

inde provifoy it taketh his name of the writ of entry in ca/u provi/o, 

and by thefe words this writ difFereth from the writ of entry, ad 

oommunem legem^ becaufe this writ lieth during the life of tenant in 

dower by the reference it hath to this aft, whicA giveth the writ 

maintenant, ^c. as hath been faid. 

But the writ of entry ad communem legem lieth not during the life 
of tenant in dower, and the writ of entry ad communem legem' doth not 16 £. 3. bie. Uu 
iQake mention of the death of the tenant for life, but that muft be 
ejcprefled in the count* ^ 
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pVRVJEW iji enftmenu que la 
vifconts pUi en counties ( I ) les 
plees de trefpas^ auxy come ils foilcnt 
ejire pledes, Et que nul neit deformes 
brief es de trefpaffe devant juftices (2), 
fil ne affirme per foy^t que les biens em- 
port es vat lent 40. s. a I meins ( 3 ). Et 
ftl Je pleint de batery affirme per 
foy que fa pleint efi veritable. Des 
plates^ et des maihemes^ elt borne briefe 
Jicome homefoleit aver (4). Et graunt 
ejl^ que Us defend^ puijfent fa'ire attGr- 
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J T IS provided alfo, that (heriflS 
fhall plead pleas of trefpafs in their 
counties, as they have been accus- 
tomed to be pleaded. And that none 
from thenceforth fhall have yrrits of 
trefpafe before juftices, unlefs he fwear 
by his faith, that the goods taken 
away were worth forty ihillings at 
the leaft. And if he complain of 
beating, he fhall anfwer by his faith, 
that his plaint is true. Touching 
wounds and maims, a man (hall have 
A a 3. hi» 
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tteies en ttel plees^ ou appelP ne gift (5) his writ as before hath been ufcd { 

tnu^ ijjint que Jils foient attaints du and it is agreed, that the defendants 

trefpas en lour abfmce^ fiit maund* al in fuch pleas may make thrfr attor- 

vijc\ que ih foient prifes (6), et eient nies, where appeal lieth not 5 fo tha^ 

achnques * la peine^ que ils averontftls if they be attainted being abfent, theq 

u£ent eji re pre/ents quant le judgement the uierifF fhall be commanded to 

fuit rendus. Et ft les plaintiffes de^ take them, and fhall have like pain 

formes en tiel trefpas fe facent effoine as they ftiould have had, if they had 

apres la primer apparans^ foit jour been prefent at the Judgement given, 

done jef que s a la venue des juftices er» And if the plaintiffs from henceforth 

rants (7)yet lesdef en dementires foient in fuch trcfpafl'es caufe themfelvcs to 

£n peace en tielx pleeSj et en outers be effoined after the tirft appearance, 

fle^s^ ou attachments^ et dijires gi- day (hall be given them unto the 

fent (8). Si le defend' fi f^ce effoine coming of the juftices in eyre, and 

del Jervice le roy ^9), et tie port fon the defendants in the mea|i time fhall 

garrant (10) au jour que done luy eft be in peace. In fuch pleas an^ 

per fon effoine : ejtahlie eji que il ren^ other, whereas attachments and dif- 

dra alplainiife les damages de la tourne treffes do lie, if the defendant effoia 

<fe XX. ^, ou de pluis^folorqui le difcre^ himfelf of the king's fervicc, and do 

iion des jufiices {il)y etjademains fpit not bring his warrant at the day 

tn le greve mercy le roy* given him by the eflbin, he (hall rc- 

tompenfe the plaintiff damages for 

' his journey twenty fhillings, or more, 

' after the difcretion of the juftices, and 

fhall be grievoufly amerced unto the 

king. 

(Pit*. Brief. 550. 14 H. 8, f. 15. Bro. Attom. 64. 74. 7S. 82. 88. Fit». Eflbin, 16, 17.39 41. 
;p. Xi6. xi8. 298. Cro. BI. 96. 43 £1. €• 6. zi Jac. i. c. x6. Keilw. 106. b.) 

Thi« aft is divided into two branches. 
The firft branch is in affirmance of the common law. 
The fecond Branch concerning the affidavit^ this is BCifr» and 
made in favour of the county court, but e^pencnce taught, tiiat 
tiiis courfe was fo full of danger and trouble, that it was Torborne^ 
and the defendant left to uke fuch exceptions as the common law 
gave him. 

{i) En countie^courts,'] This is put for an example, for the hun- 
dred court, and the court baron being no courts of record ar6 alfo 
within this law. 
fecgift. fo. I It. ' {2) Brie/es de trefpas decant juftices,'] Writs of trefpaffc are hcie 
F.M.B.47.a. ^^^ y^^^ ^^^ ^^ example, for debt, detinue, cc^rcnant and the like: 
*^^' ' but if the trefpafic be 'vi et armis^ where the king upon the conr 
virion of the defendant (hall have a fine, there the fheriiFe in his 
county cannot hold plea of it, for no court can vS^t^^ a fine but a 
ftegift. II. court of record^ bccaufc a capias to take the body is incident to it; 
r.N .B. 47. fQ,. jj £3 ^ j.yjg jjj 2^^^ ^odplacita de traufgreftione contra pacem regis in 
Tfgno Anglia w et armis faciisfecundum legent et confuetudinem 4"^^^ 
fine hrevi regis flaciiari non debeitt. 
feegift. 1%. Neither mall he hold plea bhrefpaffe for taking away of chartcri 
f .N.B. 4J^. concerning inheritance or free-hold, for it is a maxime in law, ^od 
flficita foifcemeni^ chart* iftufcript' liberum tenementutn tangentia in alt* 
'"''*' '• ■ * ' * f^^^ 
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quihus cttriis qiut recordum non bahent fecundum Ugem ti confuttuiinm 
rggmi Angliafine bremi regis placitari non debent* 

(3) Vailknt 40. 5. ai tniym.'] For as the inferiocir courts which 
are not of record regularly cannot bold plea of debt^ &c. or da- 
maged, but under 40 s. fo the faperior courts that are of record cannot 
hold plea of dcbc» &c. or damages regularly, nnleHe the fuznine 
amount to 40 s. or above. Now the ounce of filver was at the time 
of making of this ad but 20 d. and now it is above thrice fo much ; 
for the wifJome of the common law was, that men ihould not be 
troubled for fuits of fmall value in the kings courts, but that they 
ikould be heard and determined in the country with fmall charge, 
and little or no travel! or lofle of time, for it was then accounted 
a?ainit the dignity and inlliiution of thofe high courts, to hold 
plea of fmall or trifling caufes, Ne d':gnitas curiarmm illarumifiU/ceret^ 
et ne mater torn foperaret opus ; otherwife the law that was inflituted for^ 
the quiet of man, and for his defence, might be abufed to his 
charge, vexation, and offence. 

Now as the fuperior courts ought not to incroach upon the infe- 
rionr, f9 the inferiour courts ought not to defraud the fuperiour 
coorts of thofe caufes that belong to them. For example, if in the 
county court, or other infenour courts, they (hall divide a 
4iebt of XX. 1. into feverall pleints under 40 s. in this cafe the de- 
fendant may plead the fame to the jurifdittion of the court, or may 
have a prohibition to llay that indirefl fuit, for as an ancient 
lecord faith. Contra jus commune efiy peixre integrum debit um ex^ 
cedensfummam 40 s,per di^erjas querelasy per par cellos, fcilicet^ 39 /. 
II d.ob, q. 

The maxima of the common law is, ^uod *placita de catallis, de» 
bitis, i^c. qua fummam 40 i. attingunt^ <uel earn excedunt» /tcuH" 
dum legem et confuetudinem Anglia fine bre<ui regis placitari non 
dehent. 

And thefe words,^w bre*vi regis are materiall words, for by the 
kings writ the (hariffe in the county court may hold plea of goods^ 
debts, &c. above the value of 40 s. and by force of the kings writ 
of jufticies, he may hold plea of an obligation of what fumme' foever, 
lor example of iocxd marks, the which writ is in nature of a com- 
miffion to the (herifFe to hold plea of debt above 40 s. the words of 
which writ are. Rex incecom^falntem : PrAcipinus tibi, quodjufticies A^ 
quodjufte etjine dilatione reddat B, mi He marcasj quas ei debet ^ ut dicit, 
hfc, ue amplius inde clamor em audiamus pro dtfeciu jufticide. By force 
of which writ he may hold plea of the fame, and the proces therein 
is attachment by h&s goods, &c. but no capias, and although the 
power of the court by this writ is in this particular inlar?ed, and 
the words of the writ to the (heriflfe are, ^Quodjufticies, ^c, yet is 
not the jurifdidion of the court as concerning the judicature there- 
of, altered, for thofe words of the writ do not, nor can make the 
fherlFe judge of that court in that particular cafe, for that were to 
alter the jurifdidlion and judicature of the court, whereof by the. 
common law the fuitors be judges, which cannot be altered but by 
aft* of parliament: the plaintitfe may remove this plea without 
caufe {hewed, but the defendant cannot without (hewing of 
caufe. 

Alfo by force -of a jufticies to the (heriiFe, he may hold plea of a 
treCpafle iii et armis. Vide Regiller, and F. N. B...divers formes of 
writs of juiticies in many anions. 

A a 4 The 
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S6. b. c. d. 8$.g:. The (heriiFe may alfo .hold plea in a replevin of eoods and chat* 

86. a, 7. a. 117. ^^\^ above the value of 40 s. for if it be by writ, t£e words of the 

jk^c.ial'. 132! ^"* ^* Rex*vicecom*y ^c, Pracipimus tibi quodjufie^ et fint dilaiiom 

^35- n7> 1 ^9* rtplegiari facias B\ ameriaftui^ or ^^va et catalla fua, qiue Z). ctpit tt 

148. 161. 1S4. injufte Jetinety ut dicit, He, ne amplius inde clamorem audianms pro V«- 

'S?» ' 5*' feHujufticia, By force of which writ, which is io nature of a com- 

miflion, the iheriffe may deliver the beafts, or goods and chattels of 

what value foever. And if the replevin be by pleint in the county 

court, the fheriife by the Hatute of Marlebridge may hold plea of 

what value foever. 

The like writs in the nature of a commiffion directed to (herifej 

are the admeafurement of pafture^ recaption, nati<uo bahendo^ ana 

many others* 

Brit, c x8. f. 61, The iaid words, vaillent 40 s. aJ mewy have received this con- 

19 ^. 6. 8. b. flru&ion, that the fame muft fo appeare to be of value in the plain- 

tiffes count, for it is not fufficient that it appeares by verdidt that 

the fumme is under 40 s. For example, if the plaintiiFe count ia 

trefpalTe, debt, detinew, covenant, &c. to the damage of 40 s. and 

the jury finde the damages under 40 s. yet the plaintiffe {hall have 

no judgement, albeit in truth the caufe dtjwre belonged to the infe- 

^ riour courts. \ 

This fhall fuifice for the expofition of this branch of our ad, the 
refldoe ihali be referred to the treatife concerning the jurtfdidion of 
courts whereunto this matter properly belongeth. 

(4) Dis playts tt des mayhems tft home brief efictmu bcmt foiloif 
aver, ] This is the third branch of this a£l, and hereby it appeareth 
' that the county court hath no jurifditflion to hold plea deplagis it 
maibemiisy of wounds and maihems, but thofe pleas muil be de- 
termined • in the kings higher courts, bi|t of battery (without 
wounding or maiheming) this a£l proveth that the county court 
hath jurifdidlion. 

What in law is adjudged a maiheme, and whereof the word 

is derived, you ihall reade in the firil part of the Inilitutes, 

fea. 194. 

[3^3J (S)-^^ graunt eft, que les defend^ puijent fture aitornies en tiel\ 

pleesy ou lappeaU ne gifl, &c.] Sec before W. j, cap. 41. Merton 

cap. 10. W. a. cap. 

Regift. 19. b. Some have thought that this clauie concerning making of attoor- 

thjs extends to ngyj is general), and extendcfh to all anions rcall and perfonall, bat 

jufticoa in eype. j^ feemcth to be particular, for in ancient manufcripts the former 

branch, i>iz. des playes et des mayhems, Uc. is a diftin^ chapter by 

itfelfe, and this branch is parcell of that chapter, fo as thefe words, 

f H. 7. !• g„ tiels pleas, fuch pleas muft be referred to pleas of trefpafle, battery* 

wounding, and mayheming, unleiTe it be in appeal of mayheme^ 

3 H. 7. cap. !• which bemg felonice maibema'vit, the defendant fhould not make an 

attorney no more then he could at the common law: and the words 

fubfequent Ci/Z^nt qu^ fils foient attaint de trejpajffien Uur offence) 

prove that this branch is not eeneralUbut referred to the claufe next 

40 A{r. 17. precedent:, and note that neither the plaintifie nor defendant at the 

40 E. 3. 4z. common law could make an attoumy in any appeale uptill triall» 

Ie.a.'^.''' acquitall, judgement, &c. ! 

But it may be objedled that againft this txpofition the bookc ia 

91 H. 7. 3$. b* ft I H. 7, i.', ^e komeferra attorney in appeale de maibeme, qued ijide 

" ' de common courfe 1 6 H. 7. in Caworths calc ; which cafe is inceruinjjy 

reported, for it appCfireth not whether it be meant of the pla^tift^; 
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pr defendant; but of the defendant it cannot be intended, for diat 

fliould be agaioft oar book$, the true interpreters of this aft. And S E. 3. Attonr* 

of the plaintifFe (it feemeth it was intended) he tanttot be by at- ney 93. 2R. )• 

tourney, and that was Caworths cafe mentioned in the report of p^^y^^J' '' 

21 H. 7. the record whereof being found out is againft the report Vct.N.B. lol' 

thereof; which very point came in qaefUon in my time in the 20/, 

kings bench in a^ appeale of may heme brought by Hodfon againft M. 25 ft 26 

Marwood, the plaintifFe appeared by attourney, and declared |***'?°5'^ 

9gainft the defendant, the defendant prayed that the plaindffe '^'S^^^ 

mieht be deftiaunded^ for that he could not appeare by attoumey, 

ana if the plaintifFe appeared not, that lie might be nonfaited ; 

againft which the counceQ of the plaintifie obje^ed, that the plain* 

tSfe in an appeale of mayheme might appeare by atconrney, for 

that it might be, that he was fo wounded as he could not appeare, ^ 

and for authority cited the faid booke in 21 H. 7. whereunto an- 

fwer was made by the councell of the defendant, and refolved by tho 

whole court, that the plaintiiFe could not appeare by attonrney, . 

for the defendant may demand aj^er of the, ^ayhem, &c. which (haU 

be peremptory to him bein^ a tryall of the mayheme, which is f 

triall which the law giveth him. , 

And albeit it may b^ hard and difficult in ibme particular cafe in^ 
refped of the grievoufaefle of the mayheme for the plaintiff^ to 
appeare in perum, as it was in 16 H. 7. where the mayheme was 
hainous and horrible, the legges of the plaintiffe being broken 
over a threfliold, yet that muft not chanve the law, nor take from 
the defendant his juft defence and triall, fur fo upon the like fnrmi& 
the defendant might be barred thereof in all cafes. 

And Sir Chriftopher Wray chiefe juftice faid that the record of 
Paworths cafe had been feen, and that the record thereof was 
againft^ the report, and thereupon the plaintifFe was called, and 
by the rule of the court was non-fuit, and I was of councell 
in this cafe, which { have the rather reported the more at large, 
for that no man fhould bee deceived by the faid report of ' 
*iH. 7. 

(6) Soii mawtJ al vtfi* qui iJs font fri/ii.l This is the fourth 
branch of this a^. 

Albeit this flatute fpeaketh onely of the execution of the body, 
yet might he have had at the making of this adl ^ fieri fac*\ and 
afterwards by the ftatute of W. %. cap. 45. he may have an eltgiu 
for this branch being in the affirinative doth not reftrain the plain- 
tive to take any other remedy. 

(7) Zi Us plaintifes de/ormes en iieltrejpast l^c/efacent ejffoine^ tfr. [ 3^4 1 
Ant jour done tanq\ al 'venu desjufticei errants, &c.] This is the fift 45 B. 3, lo. b. 
pranch of this ad, and is to be intended of an effoine de/ervice U Marleb.c. 13.19. 
roy^ and extendeth to adipns of trefpafTe, and not adions of debt. ^* >•<• 4i»4>f 
Touching common eOfoines, which were ufed for delay onely, 43>*^ 
former provifions had been made. By matter fubfequent this 

branch is become of no ufe, for feeing the authority of juftices in 
eyre is c^ed, when the plaintifFe is efibined of the fervice 
of the king, the court cannot give day before the juflices in 
eyre, and therefore it remaineth,4s it was before the making of this 
aft. 

Note that when the demandant or plaintifFe is e/Foined de/er<uice U Tr. x8 E. 3. 
Toy^ and at the day brings not in his warranty this fhall be adjudged %i £• 3. 37. b. 
ilno|i-fuit . . 

(8) En 
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(8) En tiels pleas et en auttrs fleas y ou £ttiackm:nis it difiret 
gtfontJ\ That is to fay, in perfonall aflionsy where the pro- 
cefTe is by attachment and diilreile. This is the fixt branch of 
this aa. 

(9) Effoine dejer'vice le ro^.] Herein the delay is great» «i^z. for 
ayeare and a day, therefore he that caft the efToine muft appeare in 
perfon in coixit to the end he may be fworne, &c. and that day 
n»y be. given to bring in the warrant for the efToine. 

(10) Et ne port/on garrant.'\ A warrant and er the privy feale 
is not fufHcientj but it maft be by writ under the great feale direded 
to the juftices ; alio the warrant muft teilifie that he is in the 
kings fervice, &c. which commonly is upon certificate made to 
the lord chancellor by the captaine of the hoit under whom he 
ftrves. 

And this is the firfl zOt, that concerned the eflbine defcrvice.lg 

(11) II rendra al plaintife Us damages de lajeurney de 20 /. eu de 
plkis folonque le di/cretson ies ju/iices,] The (latute fpeaketh where 
there is one defendant, &c. he (hall pay 20 s. and if there be divert 
defendants, and they are effoined de/emjue le roy^ and at the day 
bring in no warrant, every one of them ihall pay 20 & for they are 
in l^w feveral effoins. 

And the court by their difcretton may by force of the ad increafe 
it to a greater fumme, as fomecime to 40 s. &c 

And albeit this branch doth not by expreffe words determine 
what (hall be farther done, yet if the effoine were cafl after ifTue in a 
perfonall adion, and feeing the efToino for want of a warrant is. 
turned to a default, it foUoweth that by the common law the enqueft 
(hall be awarded by default, and therefore in that cafe he fhall have 
the * 20 s. pur l^ jeurney by the ftatute, and by the enqueH 
recover his damages and cofls by the common law; for flatutes 
ipade for the pulling of delayes are ever ponflrued liberally and 
beneficially. 

In a reall adion if an effoine be caft for the tenant de fervice U 
rey, and no warrant is brought in at the day, he fhall not pay 
the * 20 s. &c. for this aA extend » not to reall adions ; bnt a petit ^ 
cape^ or a graundVis/^ fhall lie as upon a default, as the cafe fhal) 
r^ulre. 
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pXjRVIEW eji enfement^ que nul 
^ brhfe ne tjfer* deformts de le 
(hauncerie pur mort de bome^ denquirer 
ft home occiji outer per, mtfadventurc^ 
9ufoy defend y ou en auter maner ^ fans 
felony ( i ), met celuyfoit en prifonjefque 
al venue des juftices errants^ ou a£ign^ 
a gaole deliver ie (2), etfe mift en pan 
devant eux de bien et maie, Etftfoit 
trove per pais que il U fiji fay defend* y 

ou 



TTHE kine commandeth that no 
writ {hsul be granted out of the 
chancery for the death of a man to 
enquire whether a man did kill an- 
other by misfortune, or in his own 
defence, or in other manner without 
felony ; but he fliall be put in prifon 
until the coming of the juftices in 
eyre, or juftices aiTi^ned to the gaol- 
dclivcry, and Ihall put himfclf upon 

the 
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9u per mifadventun {'^)y donques fra the country before them for good 
, h^ juftices ajfavoier au roy (4), ^/ le and evil : in cafe it be found by the 
roy iuy en fra fa graa^ft luy pleiff ( 5, ) country, that he did it in his defence* 
W. I. cap. II. Purview efi enfe- or by misfortune, then by the report 
ment^ que nul appelP foit abdtue (7) of the juftices to the king, the king 
£1 legterment come avant ad ejle (6^, (hall take him to his grace, if it pleafe 
piesJilappeUour (8) counte le fait (9), • him. It is provided alfo, that no ap- 
hn (10), lejour (ii)-, le heure (12), peal fhall b& abated fo foon as the/ 
fe temps le roy (I3)> ^^ la ville (14)9 have been heretofore; but if the ap« 
ou lefait fuift fait^ et de quel arme il pellor declare the deed, the year, die 
fuifi occife {is)'>fi ^^'^ ^ appelP, et day, the hour, the time of the kjng, 
jammes ne foit lappeW abatus per de- and the town where the deed was 
fault de frejbfuit ( 16) puis que home done, and with what weapon he was 
fue dedeins Ian et lejour (17} apres le flain, the appeal ihall ftand in cffcQ^ 
fait {i2). \ and fhall not be abated for default of 

frefli fuit, if the party {hall fue with«- 
in the year and the day after the deed 
done. 

(tCel. fo. 53. xoS. Voods Inft. 628. 2 Ed. 3. c. 2. x Bulft, 80. Regiil. 134. 3004 14 Ed. s.ftat. 
1. c. 15.) 

Before the making of this ftatute> for that men were, detalne4 ^ee the Mlrroi^ 
long in prifon before jhey were called to anfwcr, which was ever *"P« S- § 5* 
pdious in law, writs ^e odio et aiia iflued out of the chancery for ^*8n* Chart, 
their relief (as it appeared before in the cxpoiition upon the ftatute SeeW.'z ca.»o, 
of Magna Charta) fpccially where the fad was either by mifadven- Regtft. J34J 
tare, ory^ defendendo\ and therefore this aft reftrahiing thofe writs, 
jdoth prefcribe a courfe for their fpeedy calling to anfwer in thofe 
two cafes. But now the Writ de odio et.atia is revived by the fta- 
tute of 42 £. 3. cap. I. as it appears in the expofitioA upon the iix 
and twentieth chapter oi Magna Charta, 

And where the ftatute of Marlbridge had determined, that killinc; Marlb. ca. s(. 
of a man by mifadventure Ihould not be any offence for the which 
the delinquent ihould dye, this ftatute maketh the killing of a man 21 E. 1. 17. K 
fe defend in the faine degree, where by the comipon law he ihould 
^ave dyed for it. ' . , 

Laftly, where the ftatute of Marlbrid^e took an order for the 
parties fpeedy delivery out pf prifon m cafe of mifadVenture, 
this aft providetb for the fan^e both in cafe of mifadventure, and 
of^ defendendo. 

(1) Fer mifad*venture ou foy defendant y ou en auter manner fans Marlbr.^. mj, 
felony. '\ Of this matter fomewhat hath been faid in the expoiition 43Aflr.p.3. 3IE, 
upon the ftatute of Marlbridge: an indlftmentor a vcrdift that A. 2l^**7"i3^* 
killed B. fe defendendo is not good, hxsx the fpeciall matter muft be ib^d! 1x6. '2 H. 
ict down, to the end the court may adjudge it to be upon inevitable 4. i8. 1% H. 7. 
iieceflity; whereof you (hall read a notable record in the parlia- aj- Fl«ta,Hb. x. 
pent rolls of 3 R. 2. John Imperials cafe; note the words here, p^u^"' ^^ 
Sam felony y *vide Marlbridge ubifupra, and in our books it is iaid to ^u! i8?^*hn *" 
be no felony ; and the reafon is, becaufc neither of them is done Imperiali cafe* 
felleo animo. 

If a man kill another in his own defence, if he efcape, &c. the 
^wn ftiall be amercied^ as an ancient mark of the common law, that 
made it felony. 

(2) Sole 
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(s) Sdit em prifitf jefqug al vitmt iksjuJHcis irrtmts ou ^ffigt^ a gaoh 
sfilivtrie.l^ Hereby it appeareth what expedition ought to be uied 
Magn. Chart. for tvoidmg of long imprifonment, wx. ontill the next coming of 
ea. %6.U^ jjjg jufticca; fee for this Magna Chartn. 

And here it is to be obferved, that the law of England is a law of 
mercie. Lex Anglice eft Uof mifericordia^ for three caufes : 

Firil that the innocent (hall 'not be worn and wafted by long im- 
prifonment, but (as liereby, and by the ftatute of Magna Cbarta 
appeareth) fpeedily come to his triall. ^ 

Secondly, that xpfiibners for criminall caufes, when they are 

PRt^0. brought to their trialU be humanely dealt withalU for * Severae 

[ 3^^' J quidemfacitjuftieia^ inbumojus nw faciu And th^-refore if is faid, 

Brad* lib. J. Cum Auiem captus coram jufticiarm produeendus fueriufroduci nun debet 

B Jlo* rr. b. ^^** mamhus (quamvu idiqusmdo compedihuj propter periculum e*va^ 

Jtonis) et hoc ideo, ne videatur coa&us ad aliquam purgatiouemfufa^ 

f]^ta^ U. X. c. 32. fiendam. And Fleta faith. Cum autem €apti injudicio produci deleant, 

tt^npTQducantur armath/edut judicium recepturit nee ligati, ue 'videantur 

rejpondere coa£ii. 

Thirdly, the judge ought to exhort him to anfwer without fear> 
and that juftice (hall be duly adminiftred to him. 

It is to be obferved, that juftices of gaole delivery may take an 

indi^bnent of killing of a man^ defend* ^ becaufe their authoiity u 

general], but juftices of peace cannot take fuch an indtftment, be* 

, caufe their commiffion is limited, and it is takei^ not to be within 

their commiffion. 

(3) Etjifoit trove per pedis que ilfiy fift fiy defendend* ouper mifi 

iul*uenturei^ &c.] This may be two wayes, either when he is indifled 

pf murther or homicide, 'and the jury finde ix /e jie/tndendot or when 

he is fpecialiy indidted, that he killed a man^^ defendgndo, whereunto 

(for (afeeuard of his goods) he may plead not-guilty; and if he be 

found guilty >^ defendcndo^ he forfeiteth his goods, if not guilty, he 

(aveth them« 

«7H.I(. Appeal. Here is imply ed a maxime of the common law, that the life of 

'** Affi ^^ ^ "**" '* ^^ fo precious regard in law, that th^ death of a man can- 

iumf. PI. Con "^ ^^ juftificd, as in this cafe the defendant in the appeal cannot 

15. PI. Com. * juftifie the death y^ defendendo, but mud plead not-guilty, and as our 

joi. 15 £.3.42. adl fpeaketh, Sijoit trove per paiist ^c. the jury may finde veritatem 

»9 E* S- 94. faai, the truth of the fad. 

And herein note a diverfity between an appeal of death, and an 
appeal of mayhem; for in appeal of mayhem, if the defendant 
plead not-guilty, he cannot give m evidence that it V4i.% fe defendenda^ 
> for that he ought to have pleaded it by way of juftiiication in barro 
of the action, 
19 H. 6. 31. ai There is alfo another diverfity between an appeal of mayhem, or 
H. 6.17. 41 Afl: jm aftion of trelpafle for wounding, or mannas of life and member j 
a»H. 6 48. andan aflion of trefoaiTe of aflault and battery for a man in de- 
' fence, or for the preiervation of his poffeffion of lands or goods; for 

in that cafe he may juilifie an aflault and battery ; but he cannot 
juftifie either mayhem ing, or wounding, or mannas of life and mem- 
ber : and {q note a diverfity between the defence of his perfon, and 
the defence of his pofl'eilion or goods. 
3E. 3.Coron. If a man be indited before the coroner of the death of a man 

»«6. See Marlbr. ^ defendendo, and that he fled for the fame, he ihall forfeit his goods, 
^*P* ^5- wUch favouretb of the common law. 

No 
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Ne nwn.can be acceflary to one that killeth another ft dtfen- 

If a man be indi£led for killing of a man by mifadventare, orfi 
deftndindt^ and is out-lawed thereupon^ he ihall forfeit no lands^ but 
goods and chattels onely. 

(4) Eerra lesjuftUu affavoir au ny, et U rcry Iwf ferra grace JiNuy 
^^ift-l To the king, that is, in the court of chancery the pleas 
whereof be coram domino nge in canaiiariai and there the lord 
chancellor, upon the record certified to him in the chancery by 
force of a wnt of crrt tor an, (hall of courfe by force of this adl grant 
him his pardon without fpeaking hereof to the king, for that fpeak- 
ing b intended judicially in county as hath been faid : and note this 
claufe is generall, and extendeth as well to an appeal, as to an in- 
di£bnent; and therefore if a man be appealed of murther, and it is 
found that he did it^ de/gndrndo, or by mifadventore, the king is to 
pardon it, for the offender cannot be put to death, which is the end 
of his fuit^and an appeal lyeth not for fuch a killing; otherwife it 
is where the appellee is to liave judgement of death, for there the 
king cannot pardon it. 

(5) Ferra grace ^ in^ P^'ifi-} Are but words of reverence 
to the king, for the king is obIii;ed ex meritojnjfici^r, to grant 
the pardon, albeit fome opinion is to -the contrary; otherwife 
the lord chancellor could not do it without warrant from the 
king. 

(6) Pumfirw efi enfement que nul appeaU foit abatu cy ligerment come 
a*vant ad ejire.] The mifchief before this branch of this a£l, was, 
that there were fo many exceptions to abate the appeal, efpecially 
being ever allowed learned coancell to defend them; and the 
mifchief was the greater, for that the appeal being once abated, 
never any other appeal (in favour of life) could be brought 
afterward. 

At the common law, thefe exceptions were allowed to the plain* 
tife in the appeal of death : 

I. That the plaimife was not prefent at the mortall blow given^ 
or felony done; for Glanvile faith, Itaur de morte loquatter fub *vi/us 
ftti ieftimonio mnlier audiiur accu/are alt quern de ntorte 'uirifuifi de *vi/u 
Uquatur, And fi radlon faith. In omni njero cafu criminali, quafubfe 
eontinet felonianiy in afifello debet fari mentio de anno, de loco, de die, de 
hora, loaui etiam oportet dt 'vi/u et auditu. And the condnfion of the 
writ of appeal then was, Offertfe di/rationare^ \3c,ficut ille, fen ilia, 
y quintel qua prafensfuitf et hoc *vidit» 

And in another place he faith, "Non autem bahet appelhm famina, 
n'lfi de morte nfiri fui inter bracbi a fua interfeSi, l^c. And Britten 
faith, Des femi tjolons nous que nul ne puiffe appeate de felony de 
mort de home,forfqug de mort fon baron tut deins Ian et jour enter fes 
hracbis. 

Thefe words, infra brachia, have this iignification, that (he muft 
feot onely be his wife dejure, but alfo defaSlo, that is, in pofl'eflion ; 
for the wife in pofTeffion without lawfull niatrimony (hall not have 
the appeal, but fhe muft be his wife both in right and in poflelTion 
without elopement from her hu(band, &c. or divorce, &c. Many 
other exceptions were before this ad, as appeareth by our ancient 
authors, to be taken, and another manner of count made before this 
ad, now this aft hath reuined all that was certain, and rejeded the 
tt% as hereafter fhall appear. 

If 
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if the writ of app^dl doth comprehend the fpetiall matter, 'oiz* 
that the ha (band or anceftor was HainySr defendendo» or bymifadven* 
tare, the writ of his own ihewing (hall abate; for an appeal, as 
hath been faid, lyeth ndt of fuch a kiJlingy becaufe the end of the 
appeal of death is, that the appellee may have judgement of deaths 
WK. death for death. 

{j\ Pur*vimAJ eft jue nul apptalefoit^ abatUj &c.] This claufe, if it^ 
be taken by it felf, is .generally and literally> as fome hath taken it» 
extendethto ail appeals, as of death, robbery, rape, felony, mayhem^ 
&c. but ex aniecedentihus et con/equeniibus fit optima inttrpreiatUi 
and all the antecedent claufes do concern the death of man; nay in 
this very fentence thefe words are contained, et dt quel arme ilfuit 
occi/e, which manifeftly do prove that this ad is onejy intended 
of the appeal of the death of man* And therefore the appeals of 
robbery, rape> and of other felony and mayhem are not withiii 
this a6t ; for the mifchief was, as hath been faid, in the cafe of th^ 
death of man. 

(8) Lappellour counte le fait, Ian, lejeur, U beitre, le temps le rey^ 
et la 'ville ou le fait ftuftfaitt et de quel arme ilfuit ccci/eA Bf 
this a£l the count of the appellant muft comprehend thefe leven 
things: i. the fa6k, 2* the yeer, 3. the day, 4. the hour, j.the time 
of the king, 6* the town where the fad was done, and laftly, wit^ 
what weapon. 

(9) Lefait,] The fad: herein mull be fet forth, firft, whether ijt 
was by wound, or without wound; if by wound, 4. things are nccef- 
fary to be reheaifed in the fetcing out of the fad, beiides the circum- 
Aances mentioned in the ad, viz, i. In what part of the body the 
wound was : 2. of what length and depth the wound was, where the 
wound is of fuch a quality, U> as it may appear to the court that xht 
wound was mortall; but if his arm were cut off, or the like, there 
the length or depth cannot be ihewed: 3. that the party wouiided 
dyed of that wound ; and laAly, that it may appear that he dyed 
of that wound within the yeer and day after the giving of the 
wound; if without wound, either by weapon or without; if by 
weapon, as by a blow or bruifing,or by putting up a hot iron in the 
fundament or the like, then as many of the circumflances before 
mentioned in the declaration of the fad as do agree therewith, and 
the reft of the circumftances required by the ad are to be fet forth: 
if without weapon, as by poyfoning, drowning, burning, fuffbcating, 
Arangling, or the like, the manner of the fad mud be fet forth, and 
fo many of the circumdances required by the ad as agree there- 
with, namely, all the circumflances, faving with ^hat weapon the 
felony was done, becaufe no weapon was ufed in committing 
of this felony : but notwithflandin^, this ad extendeth to aU homi- 
cides, though they were not done with any weapon. 

(10) Lan,^ That is, the yeer of the raignof the king. 

(11) Le jour.] The day here is taken for the naturall day^ 
comprehending both the folare day, and the night alfo, containing 
24 hours, and therefore if it be done in the night, it is iaid, In lisBe 
ejufdem diei. 

If a man be felonioufly ftrucken the 10 day of December, &c. 
whereof he dyed the 10 day of January, he cannot alleage the kil- 
ling the 10 day of December when the flroke was, but he may 
alleage the killing to be the day that he dyed ; but the fureft 
conclufibn is ; and fo he killed him in manner and form aforefaid: 

fdr 
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for though to feme porrpofe the death hath relation to the blow, yet 
thu relation being a fi^ion in law maketh not the felony to be then 
committed. 

(12) Le beun.^ Hara eonfint ex 40 momentii^ The hoar, as for 
example to fay, 10 site Decembrist wk. in bora Jecima in noSeejufdem 
diet. 

There are divers diverfities between the alleaging of the hour, 
and the day, oryeer; j. In the count upon the appeal one may 
fay, circa beram 10 ante meridiem^, il^c, or, inter inram decimam et urn- 
dicimam ante meridiem^ but the like cannot be done either of day, 
yeer, or part of the body: as the fadl cannot be alleaged to be done 
circa 10 diem Decemhris, ^c. or, imter decimum et 1 1 diem Decembris, 
or circa annum ftxtum demini regis nunc, or inter fextum et fiptimum 
diBi demini regit nunc, or alleaee the wound to be given circa or 
circiier peQusi and the reafon of this diveriity is, that it is more dif- 
ficult to alieage the true hour, then the true day or yeer? and yet 
the plaintiffe in the appeal is not bound to prove in evideace, nei- 
ther the predfe hour, nor the very day that he alleageth in his 
count : another diveriity is between the appeal and the indidment, 
for in the indif^ment the hour needs not to be alleaged. 

And although the day be alleajg;ed, yet if the jury finde him 
guilty at another day, the verdidk is good, but then in the verdict 
ftt is ^ood to fet down on what day it was done, in refped of the 
relation of the felony ; and the fame law is in the cafe of an indid- 
ment. 

At the feflions of the peace holden for the county of NoriF. one 
Syer was indided of burglary, i Augufti, ;{ i Eliz. and upon not 
guilty pleaded, it fell out in evidence that the burglary was done, 
J die Sepiembris in eodem anno, fo as prime Augufti there was no bur* 
glary done, and thereupon he was found not guilty, and afterwards 
he was ind idled againe i Septembris, ^c, and it was reiblved by 
Wray and Feriam juftices of allife, and by the greateil part of the 
judges, that he ought not to be tried again, for he mought have 
been found guilty upon the firft indictment, for the day is not ma- 
.teriall ; but it is necefTary for the jury in that cafe to fet down the 
day, and (o in cafe of appcale. 

(13) Le temps le rcy.] The yeare being already named, it might 
feem that the time of the kinj^, which is the year of the raigne of 
the king, is needlefle, but it is here againe added, to the end, that 
not onely the yeare (hall be alledged wherein the blow, 8cq, was 
given, but alfo the yeare when the death enfued thereupon, to the 
end that it may appeare, that he died of that blow. Sec within the 
yeare and day ; and whenfoever the yeare of the king ought to be 
alledged, it draweth with it time and place, that is, the day and time» 
when and where the death enfued. 

(14) La ifiileJ] This muft be nnderftood, if the murder or ho- 
micide, were done in a town, but if it were done in a place knowne 
out of any towne, then may it be alledged in that place knowne in 
,fach a county. 

And io in a city it may be alledged in a parifh, &c. becaufe fueh 
aparifh is in lieu of a towne. 

But in the country if a parifli 'contain divers towns, the 
murder or homicide cannot be alledged in fuch a parifh, for 
Jhat this (latQte requireth, that the faA be alledged in a town. 

(IS) Et 
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Lib. fo.Mt- (15) ti ig quti arme fuit occijkj^ With what weapon tlie woimd 
ch^ft cifc ,1^, given : and albeit one certaine weapon muft oc alledged iit 
the count, yet upon the evidence, if it be proved that the wonnd 
were given with any other weapon, the offender (hall be found 
guilty ; as if it be alledged in the indictment that the wonnd was 
given with a dagger, and it is proved in evidence, that it was given 
with a fword, rapier, hooke, hatchet, bill, or any like weapon vkith 
which a wound may be made ; for it were unreafonable to drive the 
plaintiffe in the appeale to prove the felfe fame particular weapons 
whereof many times he cannot have notice ; but upon fuc)i a con&tt 
or an indictment in evidence it cannot be proved, that the party was 
poyfbnedyor drcAvned,or burnt, fuffocated or Wrangled, or the like^ 
where no weapon at all was ufed; for that evidence doth not main- 
uin the count in the appeale or the indidment, becaufe it is murder 
or homicide of another kinde, and not under the fame claffis that is 
alledged in the count or indidment, and thereof the plaintive by 
fuch as viewed the body may have notice. 

And albeit this ftatote requireth, that it be alledged in the count 
of the appeale, with what weapon he was killed, it is to be under- 
flood in cafe where he is killed with a weapon, for albeit (u 
hath been faid) there was no weapon at all, as in cafe of 
poyibning, drowning, &c. yet doth the appeale lie for fuch a 
murder or homicide; and the weapon is in this z£t mentioned for 
example. 

(16) Pur default de frejh fute.'] At the common law if the plain- 
tifFe in the appeale of death had not made freih fuit, he fhould not 
ha\,e maintained his appeale: for frefti fuit reeens injicutio, that is, 
a fpeedy and contingall purfuit of the felon for his apprehen£on and 
conviction, and that is for two feverall purpbfes, one to have refU- 
tution'of his goods, as in the appeale of robbery and the like, and 
the other for the maintenance of the appeale it felfe, as here in the 
cafe of death, wheire no reftitution of goods is to be had, but punilh- 
ment of the dfiender by death, and that frefii fuit which the plains 
tifFe in the appeale of death b to make, is here intended. What 

Brad. L 3. fo; this frefh fuit was at the common law doth notably appeare by Brae- 

X3?' ton, ^i appellan voluerit it bene fiqut^ debet iUe cut injuriatum eritf 

BriL fol. 43. jfaiim quam cito poterit butefium U*vare, et cum butejio ire ad villat 

^^ * 'vicinas et propinquiores, et ibi mamfeftare fcelera et injurias perpetratas, 

[ 320 ] ft eontinuo accedere debet ad fervientis dondni regis ^Ji inveniri pofflut 

et deinde ad coronaiores], et fie indefim tHtermaUo ad proximum comi* 

tatum, i^c, ' 

(17) Deifis l*an et lejour.] Hetv die ycarc is to be accounted for 
the whole yeai^e accordijn? to the kalender, and not according to 28 
dayes to the moneth, and the day is intended of the natnrall day« 
and by this aCt if the appeale of death be commenced within the 
yeare and the day, it is fufficient frefh fuit, but after die yeare and 
day the appeale of death cannot be commenced. 

«7E. 3-83. 3» If the next hcire of the dead be within age, he muft bring his 
E- 3- af« 57» 45 appeale of death within the yeare and the day according to this a£l» 
10^ * Aff^ilu ^"^i^ ^^^^ b^^" holder^ in many books that the paroil fhould de- 
«i E.V 23. murre untill his full age; and the reafon yeelded therefore is, that 
iz H.4.94. 17 the defendant cannot wage battel!, &c. But it hath beene of(en 
E, 4. 2. b, 27 H. adjudged and approved by continuall experience of latter times that 
Pi *c ** f """fi ^* ^^ ^^ proceed during his minority, and the reafon of failcr of bat- 
c/i.^ ' tcUisof no force, for that a man above fcvcnty yeares of age 
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(hall have an appe^le, Sec and jret the defendant (hall be oufted 15 1.2. Cor. 1 
of battel^ and io if the plaintife m an appeale be mayhcmed, &c. 385* 
the defendant ihall be oufted of battell> and yet the appeale fhali 
proceed. • 

(18) Jfreslifait.'] That is> after the felony by homicide com- 
mitted. 

If a man be mortally wounded, &c. the firft day of May, Stamf. PI. Cor. 
and thereof dieth the firft day of July, fome doe hold that the ^0. 63. a. 
appeale is to. be brought within the yeare and day after the 
blow given, for that the death enfuing hath relation to it, and that 
is the caufe of the deaths and the offender did nothing the day of 
the death. 

Here the law hath made a limitation in the appeale of death : by\ See the foarth 
the ancient law ju dices in eyre did ride from feven yeare to fcven P**^^ %^ ^^ ^°^* 
yeare, and before them no plea of the crown could be inquired £*« and"f/the 
of for any offence committed bfefore the laff former eyre : fo the aJncfent authors 
juftices in eyre in the kings foreils may hold a juilice feat from quoted then. 
three yeare to three yeare. But no offence in the foreff can ^^ ^^^ fourth 
be at the jufticc feat inquired of before the laft former juilice pa^J o<[ the inft. 

f •» ^ J cap. the Court! 

« , ,,,/-.« ,^ , ^ ^ of the Forcft. 

* But the yeare and the day mall be accounted mm the • Heydons cafe 
death, for before that time no felony was com^iitted, and thus ubi fupn. 
it hath been often refolved and adjudged, and the reafbn above- 
faid grounded upon relation^ which is a fiflion in law, holdeth not 
in this cafe. 

If an appeale of murder be brought, and hanging the fuit, and ^^ Aff. p. 52* 
after the year and day is run out, qpe become acceffary to the ap- 
pellee, the plaintiffe (hall have an appeale againff him afttir the 
yeare and day fiaft after the death, but it muff be brought within 
the yeare and day after this new felony as acceffary, for that in this 
cafe [apris le /ait] is underffood after this new felony as ac* 
•ceflary done. 

Thus much ffuU fuffice for the expofition of this law, more fhall 
be faid concerning appeales in the treacife of pleas of the crowne* 
whereunto it properly belongeth. 
See the fbtute of 3 H. 7. cap. i. 



C A ?• X. 

/^OME ilfoit confinuan lijiatutt Xl/' HE RE AS it is^contained in 

^^ U roy que ore eft W. i. cap. 43. ^ the ftatute of the king that 

que deux parceners^ eu deux queux now Is, that two parceners, or two 

teigne en common^ ne puiffent fourcher that hold in common^ may not fourch 

per ejfoiney del heure que * ils ount un by cfToin, after that they have once 

foits apparus en courte: purview efty appeared in the court: it is provided, 

que mefme ceofoii tenus et garde per la that the fame hie obferved and kept, 

Qu home et fa feme font enpledes en la where a man and his wife be im- 

eourt le roy. pleaded in the king's court. 

♦ rwij 

*• W. I. cap. 43. (Fita. Cfibln, 5. 6».) 
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The inifcliicfe Before fhis llattttc wa«, Aat notwithftandi^g th« 
ilatutcofW. I. the huftaftd and wife (unlcflc they were joy ntly 
enfeoftd) might foUrdi by etToinc, for that flatute extended butta 
parceners and joyntenants ^ fee in the expofition upon thcftatiXtc of 
w. 1. cap. 43. 
13I. 3.em>ine f This ftatate extendetk to coi»jl»ti cffoincsyand not to cffibintt dc 
fern)ice !e roy, 

Alfo this ftatute cxte'nJeth ondy XaS reail aftions, and there- 
fore in pcrfonall aftions baron and feme may fourch by clToyn. 

Moreover this aft extendcth to elfeynes after appearance, 
that is, that all the tenants have appeared, anijt therefore baroft 
and ferwe may fourch by cflbyne before appearancfe notwithftanding 
this adl; hqreby it appeared that effbyncs, at the ftrft allowed upoa 
juftcaufe, were afterwards uifed meerely for dclay^ 
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pVRVIEIV ejl enfemnu que ft 
home haiUa en la citie de Londres 
(2) fon tenement a terme des ans ( l), 
et celuy a q,ue le franktenement ^ (3), 
feface empled^ per colluftm {4)y etface 
default apYfii default^ ou veignt en 
courty et la voile render (5) pur f aire 
le termour perdre fon tetmey et le de^^ 
mandant eit querelt (6), ifftnt que le 
termour puijfe aver recover^ per briefc 
, de covenant^ le maire et lei hailifes 
puij/ent enquirer (7) per bone vifne en 
la prefence del termour^ et del aeman» 
danty le quel le demandant movcjl fon 
plee per ton droit quel avoity ou per 
collufion et per fraude pw f aire le ter^ 
mour perdre jon terme. Et ft trove 
foit per enquejly que le demaundant 
move ft fon plee per hon droit quil avoity 
ci foit le judgement performe mainte^ 
nant, Et ft trove foit per enquefty 
que il luy empleda per fraud* pur toller 
le termour fon terme^ci demur ge k ter^ 
mor en fon terme^ et lexecuiion del 
judgement pur le demaundant foitfuf 
pendus (8 ), jefques apres le terme pajfe, 
Et en mefme le maner foit fait de equi^ 
tie en tiel cafe devant jujlices^fi le ter- 
msttrJi chmlenge devant judgement (9) 
rgndus. 



T T k provided aWa, that if any man 
^ leafe his tenement in the city of 
London, for term of years, and he to 
whom the freehold belongeth, caufeth 
himfelf to be innpleaded by collufion, 
and n^aketh default after default, or 
Cometh into the court> and giveA it 
up, for to make the termor lofe his 
term, aiid the demandant hath his 
fait, fo that the termor may recover 
by writ of covenant r the mayor and 
bailiffs may inquire by a good inqueft, 
in the prefence of the termor and the 
demandant, whether the demandant 
moved his plea upon good right that 
he had, or by collufion, or by fraud, 
to make the termor lofe his term: 
and if it be found by the inqueft, thai 
the demandant moved his plea upon 
good right that he had, the judge- 
ment Ihall be given forthwith: and 
if it be found by inqueft, that he im- 
pleaded him by fraud, to put the 
termor from his term, then Ihall the 
termor enjoy his term, and the exe- 
cution of judgement for the demand- 
ant {hall be fufpendcd until die term 
be expired. And in like manner it 
(hall be of equity before the jufticcs 
in fuch cafe, if the termor do chal- 
lenge it before the judgement. 



(2 Roll, 22x» 122. 245. 2t H. 3. c. 25. z Iafl«46. a. Roll. 81.) 
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The generall mifckiefe before this ftatote was, that the tenant Tor 
terme ofyeares was fahjedl to the plcafure of him that had the free- 
hold* for if he had fnttered a recovery in a real! a^on, though in 
truth it were by collnfion (fuch credit the common law gave to re* £ 3^^ J 
coveries in ^eall ackions) the iniereft of the termour was overthrowh, 
becatt(e he coald not falfiAe the recovery of the freehold, for that by 
the coniimon law none could falfifie a recovery of a freehold, bat he 
that had a freehold. This a6k provid^th a twofold remedy: i. for 
the city of London by writ in nature of a commiiSon to the mayor 
and baylifes grounded upon this ftatute, &c. a. generally by receit 
before judgement, which ad Fleta doth render in thefc words, Con^ fl&tajli.a.Ci43« 
JHtutum iftf quod fi quis in hujufmodi locis (*uiz, cMtatihus et burgis 
fri*uiUgiatis) Untnutitum dimifit ad terminum annorumi it Hie cuj^s 
iihermm eft tenementum ferm^ftrit fe implacttari per cdlufionem^ et defal* 
tarn fecerit pofi defaltaruy (and fo to the end) *vide Fleta. 

Another mifchiefe was, that after fuch a recovery had by coHu-i 
lion, and the leilee ouiled thereupon, he fhould have his action of 
covenant at the leaft upon this word dimifit^ ^c*) againit the leflbr, 
and fo the termour loA his poffeflion, and was driven to his aflion^ 
which was a cauie of multiplication of fuics, et honi Ugijlatoris eft 
ktes dtrimere* 

(i) Bailia a fin tenant a ternu des «»/.] At the making of this Jg E. j, AJT. IJ4* 
ftatute there was neither tenant by flatute merchant, nor ftaplc, nor E^^'g^'^^'g** 
elegit^ for thefe executions againft lands were given by ads of par- ^^^ [^ ^ ^' 
jiament made afterwards, and yet having but chattels, they could 4. it. a. aeb. * 
Dot falfifie (as hath beene faid) no more then tenant for yeares. 30 H. 6. Fauxer 
And though in oar books there be a concejum that tenant by ilatute ^« '^^V^^I ^'v 
merchant might falfifie, yet the reafon yeelded there doth weaken ^ g | J^' '^^ 
^he authority thereof, for there they give the reafon, for that he y h.'^, ,2. pi. 
was not made party, which he could not be in ihepriedpe he hav- Com. S3. Kel- 




ad, for upon the matter they are but termoars. But otherwife it is Afcoughs cafe. | 
holden in cafe of a gardein in chivalry, that he is not within 21H.8. ca. 15. 
this ad, for he commeth not in by any contrad betweene the *4 ^* 3- »7. 
parties, as leflTee for yeares, and tenant by firatute merchant, ftaple, l^^^'J^' "g^ 
fir elegit originally doe, but meerly by ad in liw. 

TMs termour for yeares intended by this law muft be by deed by 33 ^- ^- 4'' *»• 
the exprefTe words of the body of this ad, tffint que le termour eyt re- ^^''"^j^" '/'*•„. 
cfwerie per brief e de covenant \ which muft be by deed, as in thofe dayes ^^^ ,^ ' gji,/ 
few were made otherwife, and fo it was refolved by the court of com- Dler. 
mon pleas, and this ad^ required a deed, left it might be ufed for Britton,93.b* 
delay. But now by the ftatute of 21 H. 8. cap. 15. tenant Jr. sjacobiin 
for yeares by deed or without deed may falfifie, and fo by that law jjj^Jio.**** 
may tenant by ftatute merchant, ftaple, or elegit doe, which ad being n h. V ca. 15. 
a beneficiall law b conftrued favourably. Lib. xi.^.sj.b. 

(2) En la citie de Londres.] That is in the court of the ballings Fowl*^« cafe, 
the greateft and higheft court in London: it is aLWcd buftin^um or 
buftings of two Saxon words, HfiK^ Huf. 1. domwy et ^inj, /. plaritum, 
£0 buftingum is as much to fay, as domus placitorum^ ti forum conten- 
tiofiun, where caufes are pleaded; and other cities have the like 
court, and fo called, as Yodc. Lincoln, Winchefter, &c. 

Here the city of London is named, but it appeareth by that which 
Jbath been fi|id out of Fleta, that this ad extends to fuch cities and pkta ubl fupnu 

fib 2 borougha 
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boroughs priviledged, that ii, fuch as have fuch priviledge to hold 
plea as Londoti hath. 

But London was named for excellency, for that in thofe dayes it 
excelled in freedoine and fulnefle of trade and merchandizing (with 
order, but without monopolizing) like the good baylifFcs of the 
kingdome exporting our native^ neceflary, and reall con)modities» 
and impoiting profitable and neceflary commodities. And in thofe 
dajres the exportation farre exceeded the importation, whereby 
L 3^3 J the realme flouriihed in all opulency and in multitude of Ihip^, mer- 
chants, and mariners, afwell in war as in peace, infomuch as taking 
one example that was next my hand, in time when England was 
deeply ingaged in a long and chargeable war, the native commo- 
ns E. 3. ia dities exported (as takine one yeer for example) amounted to the 
Scaccar • value of two hundred and twelve thoufand, three hundred thirty and 

eight pounds, the ounce of filver then being xx. d. and the goods 
, imported to the fum of thirty and eight thoufand fourfcore pounds, 
and nine pence; whereby it may be concluded what money was 
^brought into the realm, and how much the exportation exceeded 
^ the importation. 

And to the end, that merchants and others might enjoy the 
houfes which they held for y eers, for the advancement of trade and 
traifique, London was particularly 'named. 

(3) Et eeJuy a qtu franktaument tft.'X Thefe words are ftronper, 
then irthe ftatute had faid tenant, and yet the vouchee is taken 
within this, and the other branch alfo, as in the expo£tion upon the 
iecond branch ihall be (hewed. 

(4) Si faci implead per cclitj/kn,] But the termor that is to be re- 
ceived by the fecond branch, which referreth to this, mull not onely 
alledge the collufion, but alled^e matter for the fafeguard of his 
intereH, as there (hall be (hewed. 

(5) Face default ou Lucille render,] Faint pleader is«iot taken to 
be within this z&, ; fee the laft claufe of this aft. 

(6) Et le demandant eyt querela] That is, if the demandant have 
execution, and the termor oulled, fo as he may have his adion of 
covenant* 

%t%\^ 179. !• (7) Lemaireet les hailtfes puijjent inquirer^ &c.] And this enqairr 
moSi be done by writ in nature of a commi(hon grounded upon this 
a£t, direded to the maior and bailifes, reciting the leafe, the bring- 
ing of theadion by collufion, and this ftatute, and concluding thus, 
ideo 'vohis mandamus, quod cowvocatis partibus coram 'vobis^ et inquifita 
fuper hoc plenius 'veriiate, eidem J. (that is, the termor) de pradi^* 
mejfuagio terminumfuum quodjuftumfueritf/ecundum/ormuimftatuti 
pracUS'* habere faciatis. And! (o regularly, when any like authority 
is generally eiven by any a£l to do juftice, it ought to be done by 
force of the kings writ grounded upon the ad, and the writ grounded 
upon this^d is called. Breve de inquirendo <oeritatem fuper fiatvima 
Gloc\ 
17E. 3. fo*a9« (8) Execttt ion del judgement pur le demandant foit fufpendus.] So 
ICelw. loS.b. as the leflbr and his heirs in the mean time having the reverfton, 
notwithflanding the judgement, (hall have the rent, and (hall puni(h 
w&fte, &c. 
4E.s.Receic (9) En mejme le manner fit fait de equitie in iiel cafe devant 

15c. loE. 3.45. jufticestfi le termor ceo challenge devant judgemental This termor muft 
»i E. 3. 1. 17 E. be by force of a leafe by deed, as it was rcfolvcd Trinit, 3. Jacobi 
3' *'' ubifupran 
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This is the firft a£k that gave receit in any cafe, and by force of 
this ad the termor before judgement may pray to be received to 
defend the right and intereft of )|is teriD upon the default, or 
render^ or ment dedire of the tenant, bat &ot upon faint pleader: 
and tenant by flatuce merchaht, ft^ple, and tUgit are taken 
whhin this branch, afwell as within the former branch of this 

aa. 

And it is not fufHcient for the termor'to alledg^ collation^ but he 
muft alfo traverfe the point of the demandants writ, or ^lead 
feme barrc to his title; for this law that giveth him to be received^ 
enableth him to plead for the fafeguard of his inteyjft,^ 

The termor mud be received before judgement, and albeit he 
doth defend his term, he (hall not arreft ji^gement, but fufpend 
executbn during the term ; for thefe words. En mtfm/^ U nunpur, 
maketh this branch in equipage with the former, , 

If the tenant vouch, and the vouchee enter into warranty, and 
after make default, the termor (hall be received ; for albeit the firft 
branch fwhereunto this doth refer) is when he that hath the 
franktenement make default, yet in as much as the vgochee is 
tenant in law (this law being beneficiall for fafegnard of the 
interefl of the termor) he (hall be received, for it is within the 
giqie (pifchief. 
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p UR FIE W eft enfmenty que fi 
home foit impiede^ de teneinent en 
mefme la citie (i), et vouch forrein* a 
garraniie (2), quel veigne en la chan^- 
eery et eit brief e de fommons {i) fi^ 
garrantor a certe jour devant juftices 
du hunkey et un outer briefe au maire 
et as bailifeSy que ils furcejfent (5) f« 
le parolle que eft devant eux per briefe^ 
jefques a taunt que le paroll* de le gar- 
rantee ferra termine devant jujiices du 
bank (4) : ^/ quant le parol de la gar^ 
rant* ferra termine devant jujiices du 
banky donques ferra dit au garranf 
que il veigne en la citie de Londres a 
r^poign* de chief e plee. Et le deman^ 
aant per fafuit eit brief de jujiices ( 6 ) 
de banky au maire et as baUifes^ que ils 
voilent avant en le plee» Et ft le de-- 
mandant recover vers le tenant^ veigne 
le tenant as juflices de bank^ et eit 
briefe au maire et as bailifes^ que fi le 
tenant eit la terre perdusy que ils fa^ 
cient exiende la terre (7), et retorne 
lextent en bank a certe jour^ et apres 

foit 



TT IS provided alfo, that if a man, 
impleaded for a tenement in the 
fame city, doth vouch a foreigner to 
warranty, that he (hall come into the 
chancery, and have a writ to fummon 
bis warrantor at a certain day 'before 
the juftices of the bench, and another 
writ to the mayor and bailiiFs of Lon- 
don, that they (hall furceafe in the 
matter that is before them by writ, 
until the plea of the warranty be de- 
termined before the juftices of the 
bench: and when the plea at the 
bench (hall be determined, then (hall 
he .that is vouched be commanded to 
go into the city, to anfwer luito the 
chief plea. And a writ (hall be 
awarded at the fuit of the demandant 
by the juftices unto the mayor and 
bailiffs, that thev (hall proceed in the 
plea. And if the-demandant recover 
againft the tenant, the tenant (hall 
come before the juftices of the bench, 
which (hall direct a writ to the mayor 
and bailiffs, that if the tenant huve 
B b 3 loll 
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foii maunii au vijf^unt in pais ou a loft his lapd, they (hall eaufe the !an4 

garrantee fulfi fummonsj qu€ il luy to be extended, and valued) s^nd (ball 

face aver de la tern le garrantor a U return the extent at a cenain day intq 

value. Vide Articul' Glouc, porreft' ^he benph, and after it (hall be com- 

^nno 9 £dw. 2. manded to the (herifF of the fhire 

( where the warrantee was fum moned ) 
that he ihall caufe him to have as 
niuch of the land of the warrantor ii^ 
value. 

(Ra((. 240, 354* Coke pla. f. 170. 41 Ed. 3. f. t. Kel. f. ^09. Fi». Refceit, xo6. Rcglil. t| 



14 H. 4.^5. 
See how tkis is 
correded by the 
iftatutc of 9 E. 9. 
intitled, Artuu' 
/m ^tatuu Gloc* 
gorreffts, &r, 
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)^teta,ti.l.c.4S. 
Regift. %. 7. 
SAftii. 15E.J. 
Record 37. 49 B. 
3*9. jAiT.p.to* 
30E. 3. S4» Re- 
cord 1 3. 11R.4. 
27, iS. 14 H. 4* 
35. iSH.S. f. 
5 £. 6. P'ler ^9. 
Z2E. 3. Voucher 
115. %t E»S* 
}bkl. 122 13E.1. 
ibid.269. 35E.3. 
ibid. 3 16. 8E.4. 
JO. 34 H. 6. 4a. 
3 3E.4.Caufede 
remover plea 23. 
TempsE.i.G^r' 
de Chartres 23. 
I H. 7. 30. 27 H. 
%. i2,Parch. 15 
Jf.S.Rot. 34J. 
in communi 
banco. 

f 46E.3.Vou» 
phcr2i3. 3H.||.. 
12. a. 32 H. 6. 

(6.34 ft. 6. 4». 



The mifchief a{ the common Iaw> when the tenant did voacI| 
one to warranty,, and prayed that the vouchee might be fammoned 
in a forein county* was the great delay that the demandant lia4 
thereby, and fpeciallv in London, for that in (iOndon the plea 
could not be removed neither by /«// nor fofte; but the plea wai 
put without day, and the record removed by the kings writ intq 
the court of common pleas, 6cc. and fome did hold, chat at the 
common law the inferiour court was put out of jarifdidion : hut 
now by this ftatute, and that of 9 £. z. the demandant (hall fuq 
out of the chancery a writ tXfimmons ad njtfarrantituuulum againft 
the vouchee, retornable before the jullices of the court of common 
pleas at a certain day, and another writ out of the chancery callql 
a recordare to £he maior and bsulifes to remove the record before 
the fame ju(Kces at the fame day, and thereupon the maior and 
baiKfes, being required thereanto by that writ, to prefix the day of 
the return of that writ to the parties to appear at the retom of that 
writ ; and when the court of common pleas hatk determined 0^ 
the warranty, then the vouchee (hall be coinmanc^ed to go intp 
London to anfwer to the chief plea, and by a judicial! writ diq 
court of common pleas (hall remand the record^ requiring them to 
proceed in the fame plea; and fo forth, as it is conu^ned in boti^ 
thefe ads. 

(1) Snla citif,'] That U, the citie of Londpn fpecially named 
for the caufe aforefaid, but extended by equity to all pther privi** 
ledged places where a fbrrein voucher it made, as to Chefter, Dur* 
ham, Salop, &c« 

Ancient demefne is (as fome do hold) within this ftatute, becaufe 
the freehold is in the tenants, and is within thefe words (Sait mfleaJ 
de tenement) but otherwife it is of a tenant by copy roll in a coQr| 
l^aron, becaufe he hath no franktenement. 

(i) Vouch forrein* a garrantieS\ Vt forinfeeis voeatie adwarran* 
fiam, that is, when one is vouched, and the tenant prayeth that the 
vouchee may be fummoned in a fbrrein county. 

f This A£k being a beneiiciall law for furtherance 6f jnfHce, and 
for ouding of delay is taken in this point alfo by equity, not onply 
to forrein pleas in reall adtions, but aifo to pleat although they tc 
not fbrrein, yet for default of power to proceed, the fame fiiallbe 
removed ut/ufra, and remanded ut/upra: as if in an adioa anocef- 
trell the tenant plead baftardy in the demandant, or in a writ of 
dow^r tl^e tcn^t plead uncuef acc$ufle in loj^aU matrimdmft Bfithef 
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£iith» ac fi alius qumm rex dtmandaret epi/copo quod inde iuquinreitera 63. 24 E. 3.3 3^ 
4pi/c0fus altirius nuuidaium quam regis non tenetur obtemferare; and 42. 4o£. >». 
herewith agree our books in all fucceflions of ages. **^ h I *^' 

And therefore if fuch pleas be pleaded in London, or foch other ^ ^ ^ ^?^ 
inferiour courts, the record ihali be removed; and after a writ to 37 h! 6. 3Q. 
the biihopt and certificate made by the bifhop, the record ihali be 14 H.7. n. 
xemanded:^ and it appeareth that this aft doth extend to reall »'H.7. 34,35. 
adions wherein voucher lye:h, and not to perfonall anions ; <* and jJduemcnf dw 
left that for rein vouchers fhould be ufed for delay, they mull (hew a p^r Hankford. 
charter, &c. contprehending warranty to the court. * 3 H. 4. fo. 12* 

(3) ^«]fw iii Uxhauacerie eteit bri^eds/ummons^ kcJ] « This is |» H. 6. a6. 
corredled and altred by the faid j^rtide upon this flatute in ««. J 5 £• |* V'oa. 
^ £. z, for by that ftatute the maior and baiiifes (hall adjourn the e a E^x.'ubi (a- 
parties before the juflices of the bench at a certain day, and (hall pra. 
iendthe record thither, Et U jnfiices face fumm^n U garrantu dtvant 

■fux ft fkJi^t U gwrasuitt and hereby the juftices of the bench (hall 
award the fummons ad auxiUasidum, l^c, and ^ not fetch k out of ^ See a notable 
the chancery i and by the faid aft of 9 E. a. it is provided, that if caftjPafch. 3 1 B. 
jit the day given in banke the tenant make default, a petit cape (hall p^ [?^ ^'' *' * ^* 
be awarded to the maior and baiiifes, t« give judgement upon tha( ^^^* 

ile&ttlt,if it cannot be faved, &c. 

In a praecipe in the huftings in London, the tenant voacheth one 49 E. 3. 9 & 10. 
jlli London, and other forrein vouchees in the county of Norffblk« s^^V^^^^^t 
£^c, lathis cafe afwell the voucher within London as the Ibrreia *'7' *9 Afl.48. 
vouchers ihall be removed, for although the words of this aft be« 
^ouch forrein* a garraniiot yet becaufe proceftb mull be made 
againft all the vouchees at one time, and if proceiTe fhoulJ be madt f ^26 1 
by the court of common pleas onely againll the forrein vouchees, 
although they <;ame in^ they ihould not warrant, nor anfwer with- 
lOttt the .others before proce(re were determined again ft them in 
London; ib #s necc(ruy requireth, that proce(re (hould be made 
againft all at one tim«, and that ought to be done in the more 
•worthy court,* and when the warranty is determined in the court of 
common .pleas, all (hall be remanded. 

(4) ^^ le parol Jel garraniii ferra Uaaine dcfuaai les jufii^es del 18 E. 3. i. 
lanke.'\ This is the power given to the juftices of the'4Court of 49 E« 3- 9» w. 
coii^mon pleas, and this aft is in nature of a commi(rion to them, ^*^^^' 15 ^-8. 
therefort it is good to be feen what is within their commiflion« commiJni banc, 
the words of the faid writ oi recordart are, Vt termimaia nvar^ 5£. 6. Oier69. 
rasuia ilia coram prafat* jufiic* joaditn rscordiofi et fr^efs^ vobis rsmit^ 

iamus, i^c. 

If the tenant vouch a fopeine^r to warranty, and the record is re- Kelw.109. 132. 
moved into the court of common pleas to determine the warranty, 3- Vouch. 1$. 
the voudbee may vouch over in a forein county, and that vouQhee ^*e^*vj''°'* 
^nay vouch over, and if the vouchee make default, the court may Iie.'I ^J.^i^' 
make proceEe againft him, &c. ^'a ^uando lexaliquid dlicui con* E.3.1. 49 £.3. 
tiditf opmia incident ia taci^e conceduntur; but none of the vouchees Vouch. 223. ao 
(an plead in «hief, fcut that mull be pleaded in the inferiour' |' 3- ^floJn 28. 
CQVrt, f(^ that is not within the faid commiilion given by this ^ b;,"' 'f 
9£t» Bu if the demandant in bacike appear not, the court may ^^ h. 8. x. 
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award a nen-fuit as incident, and fi> the teaaalt !a banke mvr be 

eflbined. 

In dower in the huttings in London againft the hu(band and wife, 

who voQch a foreiner to warranty» whereupon the plea is adjoarned 

into the common pleas at a certain day, at which day the hufl>and 

V )S E. 3. T. a. b. and wife faed oat a writ againfl the vouchee ; whereupon the 

tit, Receji 106. vouchee appeared^ and the baron made default, and the wife prayed 

Receic^ns* ^^ ^ received upon his default; and by the rule of the court the 

was received, and that it was within their commiffion, for that the 

default was made in this court* whereupon the land was to be loft 

^"E^^'a^'e'^' *^^^ ^^^^ "^' received; for it is a maxime in law, Neceffitoj/id 

I2;. * AS"^ "^^ ccMtifutUTf quia quod alias non eft Ucitum, neciffitas facit licitum, 

bur vet others are of another opinion. 
Rcgift. fo. 7. ( 5 ) ^'■f ^^^ hrirft al mairt et bcdlifis que iUfureefs*y &c.] That b« 

the faid writ ofncordan, whereby they are commanded quod recor^ 
dum it proceffum ijufdem loqueUt cum Muuhus fa taitgmtibus jufticimriit 
noftris de banco JubfigilU veftro mittaih, ^c. which to them is a/<« 
fer/edeas In law* 
Rcg^ft. judic (6) Et U demandant per fa futi eit briefe des jufiUes,^ This is a 

^' 73* froeedendo in lojuela diredled to the maior, &c. to proceed, which 

'you may read in the J udiciall Regifter. 

(7) ^' ihjacient extender la tern, &c.] For the better per- 
formance of this a^« the tenant muft furmife, that execution is faed 
againft him, and pray a 'uetnrefac* recordim* 

By force of this ad the juftices of the common pleas npc^i that 

record ihall award a writ o( extendi it apprKiarsfae\ to the maior 

and bailifes, which writs grounded upon this ad are fufficient ex*. 

pofitions of ^e fi|me» and will reiblve many doubts that may arifo 

thereupon. 

^^' ^ ^** i' ' A ^ notable record yoo may read in lUro G. in the chamber of the 

l^e de Entwf. Guild-haU in London, fof. 7. in anno 24 B. 3. whereby it appeaieth 

»4o. 354* 6x5! ^^^ Thomas Drokensfield .and £mme his wife brought a writ of 

Coke PI./. 176. dower in the huftines, amnft Alice ColwelU to be mdowed of a 

Vote hrre the Juuife in London, of the indowment of R. de Bnvil late her barons 

foreign Voucher, the tenant appeared, and vouched ^ warranty Thomas fon and 

heir of John de Colwell, and prayed that he might be fommoned 

f 1 in the county of Middle^x, whereupon the record faith. Dies dam 

3 7 J gft partibus coram jn/Hciariis domini regie de banco apmd W^m* « 
crt^ino purificationis, MM tunc fiat ibi ju^tafomum wtif Qloc\pr% 
eivibau London inde correSi, ^ 

And there it appeareth that the jufti^ of the eommon pleu 
awarded the fummons againft the vouchee, wI^q appeared apon the 
grand cape, and entred into the warranty, idm lofMUt fr^d. remittor 
tur in Hufting* coram ma/ore et lucecom^ ut Hi nk^mfi^* P^roxt kat^ 
fentu de jure fieri cenfuevit : whereupon a refammons was awarded 
in the hoftings againft Alice die tenant, et idem dief given to the 
demandant, at .which day the tenant appeared and the vowdiee 
alfo, and rendred dower, and thereupon judgement was gnren 
againft Alice the tenant,// dianm eft per curiam diSa ^liri^r, fwa 
Jequatur in curia domini regis coram jufticiariii di iemeo ad habendtm 
de terra did^ Thorns de Colewell temntis /fr 'warr^mtiam in ctmital^ 
Mid£,fifibi ofiderit expedire. And after the tenant came into the 
court of common pleas, and prayed her i^medy againft the vowchea 
fnrmifine that execution was faed againft her, and a third part of 
^ ll^e i^quk 4elivsred to the depiandanCt whereupon a wn( \SMi oot 
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of tlie conrt of conuncm jrfeas* ad njimrtfacUnium neordum cwram 
jnfii^ de kmco : by which it appeared! that in the huftings by the 
liorein vowcber, flacitmm fradiS* fitu dii nmaufit, et partes 
fr^diB* Jkcundum formam ftaiuti €9ram frafath jufticiariis npftris 
afud IVeftm*, ui eadem Alicia verfits fradiS* bandem de ^warraniia 
^fiiahabtndafecfiHdumfvrmam ijufdim ftatuti fro/equi f^U adjmmat^ 

I have fet forth this record the more at large for that it fetteth 
forth this ftatute, and that of 9 £. 2. in their lively colours, fo as a 
man may fee that (as it were) a£led, which by thofe a6b is required. 
And I know that many have followed that precedent; which is 
worthy to be feene at large: but he that is defirous to reade this 
whole chapter in a fmall map, let him reade Fleta who faith, De Fieta,li.2.c.4S% 
nvarraniis vocatis extra jurifdiiiioHem hujufinedi loconim privilegiatorum 
(wK. ci'uitat^ et burgorum, ^c,J tiditer fiatutum eft, quod Ji impUci* 
tati per breve de reito ali quern forin/ecum vocanmt ad ivarrautum, tunc 
ferquirant fibi de cancellaria duo breviay *viz. ad/ummou' 'warrant^ 
£§ramjuftic* de banco ad certum diem, et aliud bali'uit civitatis, quod 
piacitum illud fuperfedeam^ donee de placite warranti^ fuerit terminat*, 
quaudo terminat*, dicatmr nvarrantis, quod adeant ciuitatem et refpon^ 
deaut de placito priucipali, et babeant bre*uia judicialia ad baiivos quod 
tenement a petitagxtendantur fifuirint amija^ et retornentur extent €e ad 
certum diem coram juftic* per quos mandetur niicecon^ quodfaciat teneu" 
tibus habere ad 'valenciam e/chambium. And it is worthy the obfer- 
vation that at the common law in cafe of a forein vowcher in the 
huftings of London, the plea was adjomed before the jnftices in Inf legctC^ 
eyre, when they came to the tower of London ; for the court of ^Tl'* """^ 
the huilings London was not derived out of the jurifdidion of the '^ 
court of common pleas, as other courts that have power to hold 
pleas reall are, and therefore the adjornement was (as hath been 
faid) before the juttices in eyre: for the antiquity of this court of 
huAmgs amongft the laws of S. Edward, you ihall reade* 
Debet enim in London, qu^ caput eft regni et legum, femper curia 
domtni regis fingfdit Jeptimauis die tun^ buftingis federe^ et teneri^ 



CAP. XIII. 

'pURFlEW eft enfementy que del IT is provided alfo, that after fuch 
heure que pieeferra move {i) en time as a plea (hall be moved in the 

lacitie de Londres per briefey que le te^ city of London by writ, the tenant 

nant {2) neit power de /aire wajte{^)y (hall have no power to make any 

tff ejirepement du tenement que ^ eft en wafte or eftrepement of the land in 

demaunde (3) pendant U plee (5), // demand (hanging the plea) and if he 

^ face^ li maire et les bailifes facent do, the mayor and bailiffs (hall cau(e 

garde a Ufuit le demandant, Et me/me it to be Icept at the fuit of the de- 

Jfc ord" et Jlatute foit garde en auters mandant. And the fame ordinance 

cities^ boroughs^ et ailours per tput U and ftatute (hall be obferved in other 

roialme, cities, boroughs, and every where 

• [ 328 ] throughout the realm. 
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34 B. 3. Eftrape- 
ment x$. 



Before this fiatate there lay at the conmon law a writ (£ 
eftrepemeat after judgement and before execution; and (o an 
eftrepement doth lie for wafte done after verdid^ and befoie 
judgement. 

Inhere are two kindes of eftrepements prohibiting vfzSte pendem^ 
flacito^ one original!* and may be faed out of the chaancery, either 
together with the originall/r^a^^by which the land is demavnded. 
•r at any time sSter petulant ie pUa dlreded to the flieriffe, the party, 
or both; the other is judiciali to be graanted by that court where 
the plea dependeth. 

And fome doe hold that the origlnail writ of eflrepement did We 
at the common law to prohibit any wafte done pendente placHo^ for 
{foiy they) there lieth a writ di boms arreftandis me diffipentur pendenU 
placite^ &c, kfortUri in cafe of inheritance, wherein if waile fhould 
De done, it ihould be inconvenient, and againft the common wealth : 
but certain it U, that the judiciali writ u given pfndenu pUciu by 
thia fiatate. 

(i) ^pleafirra mrveJ] Some doe hold that this is to be in* 
tended of reall aftions, wherein no damages are. to be recovered, 
£>r that in reall adion« where the demandant ihall recover da- 
joages, he ihall recover damages pendant le brief e. and that is the 
reafon, that in thofe cafes the demandant count to no damages, and 
therefore in thofe cafes the tenant might be doubly charged, once 
in the eftrepement, and again in the principal! a£kioD. To this it is 
by fome anfwered. 1. That this ftatate is generall to reall a£lions» 
a. There is no mifchiefe, for a recovery of damages in the one is a 
harfc to the other. 3. It is (as hath been faid) inconvenient and 
againfi the comx^oo-wealth that wafte ftiould be done. Bat where 
damages are to be recovered, but TiOl pendente placiu^ there witho^ 
^iieftioB the eftrepement doth lie. 

Amongft the petitions of the commons, in the parliament holden 
in nrnio 28 E. 3. one was, that the writ of eftrepement might lie in 
every adion where the party ft^ould recover damages for eftrepe- 
ment after the writ purchafed; and the ax)fwer was, the old Uw 
ihoald be continued. * 

(2) Slue le tenant.] If the tenant make a feoftTement pendent^ 
phuito, in law he remaineth tenant; and yet the demandant may 
have an eftrepement againft him and the feoffee alfo, and fo againft 
the tenant and the vowchee or priee in aide. 

If there be two tenants, the demandant may fne an eftrepe^ 
ment againft the one of them; and after judgement a writ of 
eftrepement lieth againft the tenant and ftr anger by the common 
law. 

In an eftrepement the tenant fhall not have his age, for it is in 
nature of a trefpafle. 

In the eftrepement pendente placife, the demandant ihall not 
recover damages before judgement be given in the prindpalK • 

If an eftranger of his owne wrong without the privity of the te- 
nant doth eftrepement or iwafte after th^ writ fuea out, the tenant 
Ihall not be puniihed for this wafte. 

(3) Dun tenement que eft en demaund.] In z/cire/ac* to execute a 
fine or a recovery (though no land be demaunded thereby) yet 
may the plaintifle have a writ of eftrepement, for it is in eqiiail 
milchiefe, and fo it is in * a quid juris clamat, and in an attaint an 
eftrepement doth lie^ and yet no land is demaunded. 

3 I* 
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Gloccftcr* 



S^f 



In an aflion of walle no land is demanaded, and yet ma eftrepe* 
tnentin that cafe lieth. 

^ In a partuionef^:^ no f ftrepement doth lie, for both of them are 
in Dofleffion* and there is no re^fon, that one ihall be reflrained, 
^d not the other. 

If a formedon be brought of a mannor, and the demandant 
foe out an eflrepementj and after that a tenancy efcheat, the 
writ of eitrepennent extends to the land efcheated, becaufe 
it commeth in lieu of the fervices, and yet that land was not 
demaonded. 

(4) ^^^ fotver di faire nw^e.] The tenant notwithftanding 
fhe prohibition in the writ of eftrq^ment may cut down corn, 
or graffe, or underwood, or the like, fo it be no wafte or de* 
ftrudtion. 

(5} Pendant leflea,] This is to be underflood of a jodiciall writ 
0f cftrepeirent granted out of the court of common pleas, 5rc. when 
the principall writ is retoumed, for before that it is not de- 
pending there, but the demandant may have in origtnall writ of 
eftrepement (as hath been faid) together with the principall writ 
out of the chauncery* 

This aft is fo conftrued, that by a confequent the party (hall re- 
aver damas;es for wafte done (ptndtntt flacito) after the writ de- 
livered, and therefore jt is good policy to purchafe tKe writ of 
eftrepement together with the writ. - Note the writ it fclfe founded 
upon this ftatute is but a prohibition, and upon the attadmient the 
parties doe pleade, &c. 

But note upon ihe writ of etrepement at the common law, 
vijc after judgement, the plaintifFe fhall , recover damages 
^r the wafte done before without any prohibition formerly de- 
livered. , 

And upon a writ of eftrepement grounded upon thb a£l, die 
iherifle may reiift them that doe ofFer to doe wafte; and if 
otherwife he canndt doe it, he may lawfully imprifon them, 
or make a warrant to others to doe it, and if neceflity require 
it, he may take fejfe comitatus: to odious in law is wafte and 
l^cftradi^n. 
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CAP. XIV. 



/^ £ toy gram de fa grace as ciii^ 
suns (i) de Londres, que la m 
fnfant ces heur^s ceu^ queux fueront 
dijfeifus de Uur franktenement en mefme 
h citie^ne potent reamer lour damages 
avant le venue desjujiices a la tower: 
^ue defornus icfux dijfeijies eycnt lour 
damages per recognijans de lajfife^ per 
le quel its' recoveront lour tenements^ et 
fes dijjeifors foient amercies devant 
4eux larons dexchequer^ queux un foiis 
fff an veindr* en le citie a ceo fair^ 
'' " Et 



^H£ king of his tftc\ak gnce 
granted! unto the citizens of 
London^ that whereas befosetiines 
they that were diileifed of frediold 
in the fame city could not recover 
their damages before the coming of 
the juftices to the tower, that froni 
henceforth ^e dliTeifees (hall have 
damages by recognizance of the fame 
affife whereby they recovered their 
lands. And the diiTeifors fhall be 
amerced before tWQ barons of the ex- 

che(^uer| 



3^9t 



Gloceften 



Cap. i^ 



Et cio fort maundi a tnafortr it as 
harons dixchequer quels le facent faire 
theftun an per iu de eux a lour lever 
apres la chaunceleure. Et les amerce* 
ments per les fummons del efchequer 
foient levies al oeps le roy^ et al efchi'-- 
quer deliver es. 
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chequer^ which (hall refbrt once s^ 

Sear into the citv to do it. And it 
lall be commanded unto the barons 
and to the treafurer of the exchequer, 
that they (hall caufe it every year to 
.be levied by two of them at their 
ridng after Candlemas. ^And the 
amerciaments by fummons of the ex- 
chequer (hall be levied to the king'a 
life, and be delivered at the exche* 
quer. 

Tlie mifchiefe before this ftatate was, that in London if one were 
diffeifed of his freehold, he couM not in the a£fe of freihforce reco- 
ver damages, but the land ooely, becaufe the ailife of frelh-force 
did not lie by originall writ, but by bill ; and therefore if he would 
recover damages, he muft tarry untill the juftices in eyre came 
Lib, iotriL Raft- imo the towcr, which came but once in feven yeares: and 



?.»JB.7.X3. 



pn€^ 164* k 



therefore this ftatute doth give damages in the affife of freOifbrcea 
and by equity it exteadeth to Gloceiler, and to other cities and bo- 
roughs which by u(age and cuftome hold plea of affife of frefiiforce 
by biJI. . 

Note Bradon faith, Recoguitio 4^/ee nw^ dijfeijin^ muUis uigilm 
excogitata et iwventa recwperanda pojfejjf, gratia^ mt per fumnuariam cog* 
Mtionem tMue magna juris folemnitate^ quafi per eompeMdium fugottum 
terminetur : and it was called [affi/a nova dijfetfina] in refped of 
the delav before the juftices in eyre. 

(i) Citiscens de Londres.'] Note London is a corpora^n by pre* 
fcription, and therefore may hav9 divers names of corporation, u 
gamely here (citizens.) 
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TpVRVIEW ijl enfementj qui U 

main it lis baiUfes avant U vinui 

^ di ciux harons wquirgent diS vines 

' vendus encounter lajjifi {l)^ et k pre* 

fentent devant eux a lour venuiy it 

donqui foient amerctesj la ou ils foilent 

erttindriyjefyui a U venui* diS juftices 

irrants. bones a Glouceftre le quart 

jour di Offoberj Ian du raigne u roy 

Edward fits U^roy Henry^ 6. 



T T is provided al(b, that the maior 
and bailiffes, before the comming 
of thofe barons, (hall enquire of wines 
fold againft the affife, and (hall prefent 
it before them at their comming, and 
then (hall be amerced where before 
they were wont to tary unto the com- 
ming of the judiciers m eyre. Given 
at Gloucefter the iiij day of Odober^ 
the VL year of the reign of king Ed- 
ward, the fonne of king Henry. iRaf 
teWs tranjlation.'] . 

The like mifchiefe was concerning the enquiry of the breach of 
a£ife of wines, as before in the former chapter concerning the reco- 
very of damages : therefore this ad'giveth power to the maypr and 
bailifFes to enquire of the breach of the am(c of wine, and not to 
tarry till the iuiUces in eyre do come. 
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to Dts vines vmdus enconter laffjfiA This ftatutc here Intended Cap. 5. 
IS limited by the ftatnte de piftorihus et bracitorihus. 

JJfifa 'vini ficundum afft/am dmini regis ohjer*oetwr^ fciUctt fixter- 
tium ad JijJ, W Ji tabernarii illam affifam excefferint, per nsajorem 
it halites o/tia claudatttury et nm permittant n/inum vendere, destec 
Hcetstiasn a detmn§ rege obtinsteriut. Bat this ad is repealed by 21 
ngii JeuM* 



STATUTUM de WESTMINST. SECUNDo; 
Editum Anno 1 3 Edw. I. 
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The Preface of the Statute of W. a* 



^VM nufir dominus rex^ in quin* 
Jena SanSii yohannis Baptifiaj 
4mno regvi Jui fextOj convocatis pra- 
iatisy cMsstihts^ haronibusj et concilio 
ftio apud Gkuceftre : quia plures di 
regno fuo exbetredatimem patiebantur^ 
io quod in multis cajibus^ stbi remedium 
apponi debuit priusy nonfuit per pret- 
decejjiresfuosy out per ipfum remedium 
prgvjTumy quadam Jiatuta petuk fuo 
valdt necejfaria et utilia edseUt^ per 
qua potulusfuus Anglicanus et Hyber^- 
nicusjubjuo regimine gubematusy ce^ 
leriorem jufliciamy quam priuSy in Juts 
oppreffiombus confecutus efty ac quidam 
cafusy in quibus lex deficiebaty reman" 
Jerunt indeterminatsy et quidam ad 
reprimendam oppreffionem populi rr- 
manferuntjlatuend^. Dominus rex in 
parliamento fuOy pojl Pajchamy anno 
regnifui tertio decimo apud Weflnun^ 
Jiery multas opprejjiones populiy et Ugum 
defeSiusy ad jupmetionem diSlorumfta" 
tutorum apud 6loceJier edltprumy red'" 
tariyfecityetftatuta edidity ut patebit 
injequent\ 



AX/'HEREAS of late our lord the 
king, in the quinzim of Saint 
John Baptift, the fixth year of his 
rei^n, calling together the prelates, 
eans^barpns^and his council at Glou- 
cefter, and confidering that divers of 
this realm were difherited, by reafon 
that in many cafes, where remedy 
fhould have been had, there was none 
provided by him nor his predecefibrs, 
ordained certain ftatutes right necef* 
iary and profitable for his realm, where- 
by the people of England and Ire- 
land, being fubje£b unto his power, 
have obtained more fpeedyjuftice in 
their *oppreffions, than they had be* 
fore; and certain cafes, wherein the 
law failed, did remain undetermined, 
and fome remained to beena&ed, that 
were for the reformation of the op- 
preffions of the people: our lord the 
kins in his parliament, after the feaft 
of£afler,holdenthe thirteenth year of 
his reign at Weftminfter, caufed 
many oppreffions of the people, and 
defaults of the laws, for the accom- 
plifhment of the faid fhitutes of Glou* 
cefter, to be rehearfed, and thereupon 
did provide certain ai^, as (hall ap- 
pear here following. 

IT 



ip 



Wcfttn. feConii 



Cap* ti 



IT 15 commonly called Weftmlnfter the fecond: Weftminfter» he-i 
caufe this parliament was holden at Weftminfter; and the fecond^ 
in refpeft of the former parliament holden at Weftminfter^ called 
Weflminflejr the firft. 
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TN prtmis^ de tenmentis (i), qua 
^ muUotUns danturjisb conditipne (i)^ 
^^dilicet, cum aliquts dat Urramfuam 
elicui viro et ejus uxorsy it hared^ di 
ipjis (3) vtvQ et muUere procreatisy 
edje^a conditiom exprejfa tali (4.) 5/ 
bujujmodi vir et mulierfine hmred^ dg 
ipJis viro et muliere procreat* ohiijfenty 
terra Jsc data ad dmatorem^ vel ad 
tjus hmredem revertatur. In cafu 
etiam cum quts dat tenementum alicui 
in liberum • maritagium ( 5 ), quod A- 
num habet conditionem annexam^ licet 
not exprimatur in charta doniy qua 
talis eft. ^od Ji bujujmodi vir et 
mulierfine hared^ de ipjts viro et mu- 
liere procreaf obiijfenty tenementum fie 
datum ad donatorcmy vel ad ejus hare- 
dem revertatur. In cafii etiam cum 
quis dat tenementum alicuiy et bared' 
de corpore fiio exeunt ibus (6)^ durum 
videbatury et adhuc videtury hujufmodi 
donatoribusy et haredibus donatorumy 
quod voluntas* donatorum ipfinrum in 
donis fills cxprefiby non fuit priuSy nee 
adhuc eji obj'ervata. In omnibus enim 
fradiSlis cafibus pofi proleni fiifiitataniy 
et exeuntem ab ipfis quibus tenementum 
fie conditionaliter fuit datumy hucufque 
babuerunt hujufinodi feoffati potefiatem 
alienandl (7) tenementum jic datumy 
it exharedandi e^itum eorumy contra 
voluntatem donatorum (8), et contra 
formam in dono expreJTam. Et prate- 
rea cum deficiente cxttu de hujufinodi 
feoffatisy tenementum fie datum ad do-^ 
natorenty vel ad ejus baredes reverti 
debuit per fiormam in charta de'dono 
(9) buju/modi expreffamy licet exitus 
(fi quis fuerit) obiiflet per factum 
* • tamcn 



pIRSTy concerning lands tfaaf 
' niany times ai^e given upon con- 
dition, that is to wit, where any giveth 
his land to any man and his wife, and 
to the heirs begotten of the bodies of 
die lame man and his wife, with fuch 
condition expreiTed, that if the fame 
man and his wife die without heira of 
their bodies between them begotten, 
the land fo given (ball revert to the 
giver or his heir. In cafe alfo where 
one giveth lands in free marriage, 
which gift bath a condition annexedf 
though it be not exprefled in the deed 
of gift, which is this, that if the hof^ 
band and wife die without heir of their 
bodies begotten, the land fo given 
fhall revert to the giver or his hein 
In cafe aUb where one giveth land to 
another, and the heirs of his body 
J filling ; it feemed very hard, and yet 
feemeth to the givers and their heirs, 
that their will being exprefled in the 
gift, was not heretofore, nor yet is 
obferved. In all the cafes aforefaid, 
after ifliie begotten and born between 
them (to whom the lands were given 
under fuch condition) heretofore fuch 
feoffees had power to aliene the land 
fo given, and to diiberit their iflue of 
the land, contrary to the minds of th« 
givers, and contrary to the form ex- 
prefled in Ae gift. And further, 
when the iffueof fuch feoffee is failing, 
the land fo given ought to return to the 
giver, or his heir, by form of the gift 
exprefTed in the deed, though the iub« 
(if any were) had died: yet by the 
deed and feoffment of them (to whom 
land was fo given upon condition) the 

donors 
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tamen et ftoffamentwn eorunty quibas 
ienemintum nc fuit datum fub condi- 
tioner exclufi fuetunt hucujqui de re- 
verfione eorundem tenementorum, quod 

. manifeJTe fuit contra formam doni: 
propter quoddom* rex perpendensy quod 
necejfarium et utile eft in pradiffis ca- 

ftbm apponere remediumj Jiatuit (lO) 
quod vcluntas donatoris^ fecundum 
formam inchartadonifui ( J 2 ) manifejle 
exprejffam^ de catero obfervetury ita 
quod non habeant illiy quibus tenemen- 
tumfic fuit datum {lZ)fub conditione, 
p9tefiatem alienandi tenementum fie da- 
tunty quo minus ad exitum illorumy 
quibus tenementum fie fuerit datum 
remaneat poft gorum obitum^ vel ad 
donatmnemy vel ad ejut haredem (ft exi- 
ttts deficiat) revertatur ( 1 1 ), per hoc 
quod nullus Jit exitus omnino^ vel (ft 
aliquis exitus fuerit^ et per mortem de- 
ficiet) bterede de corpore bujufmodi 
exitus deficiente. Nee babeat de r^- 



tero fecundus vir (14) bujufmodi mu- 

) fte dato ter 

eondiiionemj poft mortem uxoris jua^ 



lieris aliquid in tenetnento fie dato 
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donors have heretoiForebecn barrcdf of 
their reverfioii) which was dire£Uy 
repugnant to the form of the gift* 
Wherefore our lord the king, per- 
ceiving how neceflary and expedient 
it fhould be to provide remedy 
in the aforefaid cafes, hath ordained^ 
that the will of the giver, according 
to the form in the deed of gift mani«» 
feftly exprefied, (hall be from heiice- 
forth obferved; fo that they to whom 
the land was given under uich condi* 
tion, (ball have no power to aliene 
the land fo given, but that it (hall re- 
main unto the ifTue of them to whom 
it vns given after their death, pr (hall 
revert unto the giver, or bis heir8,^if 
ifllie £iil (whereas there is no ifTue at 
all) or if any i(rue be, and fail by 
death, or heir of the body of fuch iiTuc 
failing. Neither (hall the fecond 
hiifband of any fuch woman, from 
henceforth, have any thing in the 
land fo given upon conditioii, after 
the death of his wife, by the law of 
England, nor the iSue of the fecond 
hu(band and wife (hall fucceed in the 
inheritance, but immediately after the 
death of the hu(band and wife (to 
whom the land was fo given] it (hall 
come to their iiTue, or return unto the 
giver, or his heir, as before is faid* 
And forafmuch as in a new cafe new 
remedy muft be provided, this manner 
of writ (hall be granted to the party 
that will purchafe it: 



per legem At^li^ : nee exitus defecun^-- 
do vir9 et muliere fueeejjionem baredi- 
-tariam [15): fid Jiattm poft mortem 
viri et mulierisj quibus tenementum fie 
fuit datumy poft eorum obitum ad eorum 
exitumj vel ad donatorem^ vel ad ejus 
baredem (ut pradiSum eft) reverta- 
tur. Et quia in novo eafu novum * r/- 
medium eft apponendum (i6) : fiat im» 
petranti tale breve* 

•[333] 

Precipe A. quodjuftiy &r* reddat iB« (17) tau manerium cum pertinent iisy 
fuod p, dedit tali viroy it tali muHerij et bared* de ipfis viro et muliere exeun^ 
tibus. 

^9d C dedft tali viro in liberum marttagium cum tali muRere^ et quod poft 
mortem pradittorum viri et mulieris treedi^o B* filio eorundem viri et mulieris 
defcendere debet per formam donationts preediHay ut dicit. 

^ucd C. dedit tali et beered^ de corpore fm exeuntibus^ it quodpofi mortem ipftus 
talis^ pradi^* B.fiUopreodiili talis defcendere debet per formam donationis^ &c. 

Breveper qucd donator bedfet recu* ,The writ thereby the giver (hall 
feraridefieienteexituyfatieeftinufuin recover (when ifliie &ileth) is com* 

eancel-» mon 
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^ancellarta (i8)« Et Jciendufn efty mon enough In the chancery; and it 

quod hoc flatutum quoad aUenationem is to wit, that this ftatute fhall hold 

tenement i contra formam doni impojle^ place touching alienation of land con* 

Tumjaciendam^ locum kabeaty et ad dona tmiy to the form of the gift hereafter 

frius faSfa non extendatur (iq). Et to be made, and (hall not extend to 

Ji finis fuper hujufmoS tenementum i/o- gifts made before. And if a fine be 

pofterum levetur^ tffo jure Jit nuUus levied hereafter upon fuch lands, it 

(20]. Nee habeant bandes bt^uf^ ihall.be void in the law ; neither fhall 

modiy aut illi ad qu9s fpe£fat reverfio^ the heirs, or fuch as the reverfion be- 

(licet fuerunt plena atatis^ in Jngliay longeth unto, though they be offiiU 

it extra prifonam {21) )neceJ/eappon^re age, within England, and out of prifon, 

clameumfuuM» need to make their claim. Altered 

by 32 H. 8. c. 36. 

(1 Leon. %i%. 1 R«U4S. 153. X58. 333. 357. 385. % Roll 429* Godbolt, 30S. 367. pi. 45s. 
▼•oghan 365. Latch. 67. Savil 67. 8S. 7 Rep. 3}. Fits. Taili ii> I2> I3> 14. |6» I7» 18. 2C» 
Sft,«}* 1 Inft. i8. b. 10. a. 24. a- 223. b. 224. a. 12 Rep. 81. fits. Formed. 6i* 65. Fitz. Tail» 
9, 10. Fitz. Tail, 15. Hob. 293. Fits. Gamnty, 16. 46. 57. 59. 3 Co. 85. Fitz. Formed, i. 27. ^ 
31* 35- 5^' S4* 59* ^* ^* Fitz. Dower, 87. 3 Rep. 8. 5. 14. 7. 32, 33. 8. 35. 86. 166. 9. 105. 
SI. 72. X Inft. 327. b. Regift. 238. Co..pla« 3x7*338. 341. Dyer 216. 247. Fiti. Fines 125. 
File* Formed. 5, 6, 7. xi. 14. 22. 30.' 42. 44, 46^ 47. 49. 8 H. 4. f. 8. Fitz. CoAtiattal 
Ciaim, 9.) 

See the firft of (i) Jn primis de tenemiMtisA What inheritances may be intailed 
^Inftitutct, within this aft, you may read at large in the firft part of the Infti- 
*^' '^ tutes, cap. Tailc, feft. 14.* 

See the firft part (2) ifultof tent dantur fub condif tone. "] Before this ftatute, all in- 
^^ *"*'*'***•> hcritances were eftates in fee, v/k. either fee-fimple abfolute, or fee 
'3* * conditional!, or a qualified fee, whereof you may alfo read in the 

firft part of the Inftitutes, feft. i. And tenant of lands intailed, 
had before this ftatute a fee-fimple conditionall fubfequent; fbr 
Ent. cap. 3$. albeit firitton, who wrote befi;>re this ftatute, faith, that if any pur- 
chafe to him and his wife, and to the heirs of them lawfully be- 
gotten, the donees have prefently but an eftate of free-hold 
for the term .of their lives, and the fee accrueth to their ifliie, 
&c. taking the condition to be precedent, yet had the donees 
at the common law a fee-fimple conditionall prefently by the 
gift. 
19^. 2. Formd. For inlands had been given to a man and the heirs of his body 
61. 30 E. I. ififuing, and before iifne he had before this ftatute made a feoffment 
ibid. 65. PI. ^ in fee, the donor ftiould not have entred for the forfeiture, but this 
C^^BSdc**! ftoffmcnt had barred the ifluc had afterwards; which proveth that 
^,1^ ^^' he prefently by the gift had a fee finple condit^nall, and this 
agree th with the authority of Littleton, mhi/upra. 

Now for the better underfta^ding of this a£b« feeing that the 

eftate was conditionall at the common law, it is neoeftary to 

be known when the condition was performed, and to what purpofes. 

If the cionee had iflue, he had not thereby a fee-fimple abfolute, for 

if after he had dyed without iflue, the donor fliould have entred as 

See the firft part in his reverter. But after ifi!ne had« the condition was performed 

of thelnftitutes, to this purpofc, that he might have aliened, and thereby have bar- 

ca.T*U,feft.i3. ^^j ^j^^ Jonor and his heirs from all poffibility of reverter for de- 

fault of iflue, for the heirs of his body (he having a fee conditionall) 

might have barred them as well before ifliie (as hath been faid) as 

after: and to what other purpofos the condition by haviii|; of 

ifiae 



Cap. i. Weftm. fccori<J. ' 334 

iflbe was performedy 'vUt the firft part of the Inftitiitest uhi 
Jufrm, 

(3) Et b^redshus de ipfoJ] For to a gift ill tail made, this word See the firft part 
[heirs] is rcqaifite, unlcffe it be in cafe of a laft wiU, &c. J!^ Inftitutei, 

(4) AijiSa eonditimti ixpreffa iali, &c.] If this condition ex- '* '^ 
{>rei9ed had not been add6d> the very gift wonld have implyed (b 

moch. 

(5) In cafu etiam am quis dot tenementum aUcrn in libinm matU 

fagium, &€.] By this claule itappeareth that an inheritance pafleth See die firft ptrc 
• by thefe words frank-mariage, whereof we have iti another place J!^«>«Inft»tute8^ 
written at large. "'* 

(6) in cafu etiam cum quis dat tenementum alicui et b^eredihus de 
tdrpore/uo exeuntibust &c.] This aft having put two examples of 
efUtes tail fpeciall, *viz. the firft to a man and to his wife, and to 
the heirs of their bodies; the fecond^of a gift in frank mariage, a 

fpeciall cafe, and a fpeciaU cftate in tail; here he putteth a cafe of 3 B. j; 31, 31* 
an eilate tail general], not that the makers of this ftatute meant to 'S £. 3. 46. 
enumerate all the forms of eftates in tail, bat to put thefe as ex- jj ^* /; T* 6^* 
amples, fo as all manner of eftates tail, generall or fpeciall, are within '^ ' *'' ^ * 
the purview of this aft. 

(7) Peteflatem alienandi, &c.] That is to fay, by £ne, feofinent, g E. 3. 379. 
releafe, or confirmation. 44 2- 3* 3* 

But the tenant in tail had not onely peteftatem alienandif buty^- 7 E. 3. 368. 
risfaciendi, ^c. alfo; for if after ifluc had, he had been attainted of 5 E« 3* "4«» 
treafon or felony, the land entailed had been forfeited, and thereby . 7 H. 4. 3i» 
the dORor barred of the poflibilitvof reverter, and y&r/^^r^r is «//>- 
num/acere, and therefore in tliis aft is included in thefe words, 
poteftattm alienandin And , fo might the tenant in tail, before the 3 E. 3. Formed. 
making of this aft, havecharged the land with rent, common, or the 4o- 
like, to have bound his iffue, but by this aft he is reilrained afwell ^*u t^'* P*''* 

^ X ^1' ^ of the Inftitutcs, 

tocoargeasto alien. fea. 3. 

But the having of ifliie before thb aft did not alter the courfe of \^ the iirft part 
defcent, as in another place we have iaid. of the Inftitutei;, 

(8) Exbeeredandi exitum cor urn contra <voluntatem donatorum.^ ubi fupra. 
Hereby it appeareth that there were tWo mifcbiefs before this aft, PI. Com. 247- «• 
'vise, firft, the difherifon 9f the iflues in tail; fecondly, that it was 

contra njoluntatem donatorum, et contra fmrmam in dono expreffam, 
for the donor and his heirs were barred of the poffibility of re- 
verter : and both thefe were wrongs, for which at the common 
law there lay no remedy ; for diftierifons, and breaking the expreffe 
will and intention of the donor are wrongs which this aft doth 
remedy. 

(9) Per formam in cbarta de dono, &c.] It was faid before, 
contra formam in dono expreffam, fo as whether the eftate were 
made by deed or without deed, it is all one to the intention of 
this aft, and the moft ufuall gifts in tail being of inheritance, were 
by deed. 

(10) Propter quod dominus r!x,^c.ftatuit.'\ Albeit here be no 7 H. 7. 14.' 
mention made of the affent of the lords and commons (whofe aflcnts n H. 7. 27. 
are neceflary to the making of every law) yet forafmuch as in the |9 ^jj' ?• 
preface of this parliament it is faid, dominus rex in parliamento fuo, fo7ms of Mrfxa- 
t^cftatuta ediditr and that this aft and the reft were entred into mcnts, fee lib. 8. 
the roll of the parliament, and that this word [ftatuit'\ implyeth the Princes cafe, 
the alTent of the lords and commons, for it cannot oe ftatutum ^«>- ^*; P*rlia» 

II. Inst. C c without "«* ^6' 
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5 H. 7. 14. vide 
c 4- vfrb.^uad- 
do ux" 60UX19 
&c» et verb, non 
habeant aliud 
recuperare,>&Cv 
9 E. 3. 3^2. 

5 E. 3- »4- 



Seelhefirft part 
of the Inflicutesy 
ftSt, 71*. 



without their affents, therefore it hath (as many other of like 
form) been without queftion Vecelved for an z6k of pailiamenc 

(ix) * I. ^uod^i^iuntasdonatcrisy/icundumforittam incbarta Aoii 
fui manifefte exprejfam, de catero oh/er^vetur^ 2} Ita quod non babeant 
iJ/f, qutbus ienementum ficfutrit datum J'ub conditione potefiaicmalitnandi 
temmentumfic dhtum, quo minus ad exitum illorum quibus timmentumjk 
fuirit datum remaneat poft eorum ohitum^ mel ad donatonm^ *vel ad ejus 
bartdtm (fie exitusdeficiat) rtvertatur^ &c. 1 Upon thcfe two branches, 
<i//«. that the will of the donor (hould be ooferved, and that the donee 
fhoald not have power to alien, the judges by a threefold eonflrac- 
tion did not onely remedy all the faid former mifchiefes* bat pre* 
vent all other that might arife. 

I. Therefore in execution of the will of the donor, and that he 
ihould have no power to alien either lands that lay in livery, or 
tenements that lay in graunt, they adjudged that the donee (hould 
not have a fee-fimple, but divided the ellates, and created a par- 
ticular efbite in the donee, and a reverfion in the donor, fo as 
.where the donee had a fee-iimple before, by this adt he had but an 
eilate taile, and where the donor had but a polTibility before, which 
after iffue might be barred at the pleafure of the donee, now by 
conilrudion upon this ad the donor had the fee-dmple expcdant 
upon the eftate taile, which we call a reverfion ; fo as by this 
division of the eftates the donee after ifTue, or before could not 
barre or charge his iflbe, nor for default of iffue the donor or his 
heirs, either by alienation, forfeiture, or any charge whatfoever. 

Sir William Ilerle chiefe judice of the court of common pleas 
faid of them that made this ilatute, //« fueront /ages genu queux 
feront cefi ftatut\ and I may fay as truly, ^ue ils fueront f ages gents 
queux interpretont ceft a^. And in another place he faith, Ncus 
. *veiomus ceux queux feront Uflatuty ^ auxi en temps de quel rjiy lefiaiut 
fust fait y que f tut le pluis fage roy que unques fuit, 13 le caufe del faint 
fust 9 afa^er le heritage en li fang ceux as queux le dcnefeffi* 

The fecond conftrudlion was, that no lineall warranty (hould 
barre the iffue in taile, unieffe there were affets defcended in fee- 
^ fimple from the fame aunceflor, but a collaterall warranty made by 
a collaterall aunceilor (hould >barre the iffue in taile without affets, 
for that warrantry is not redrained by this ad, whereof we have 
fpoken at laree ill another place; and fo likewife the collaterall 
warranty of the donee (hall barre the donor, and is not reffrained 
by this ad, as well as the warranty of the donor fhall barre the 
donee, 9S there alio it appeareth. 

The third conltrudion was, that albeit tenant in taile was re- 
trained from power of alienations, yet of lands and tenements that 
lay in livery, his fine or feoffment fliould workc a di (continuance, 
and drive the iffue in taile to his adion : for feeing he had an efiate 
of inheritance, the judges compared it to the cafe where a man was 
feifed in the right of his wife, or a biihop in the right of his bi- 
(hoprick, or an abbot in the right of his mon fiery, etfic infindlibus ; 
and of inheritances that lay in graunt, as of rents, advowfons, and 
the like, tenant in taile x:ou]d not make any difccntinuance, qo 
more then die others before recited might doe, which condiudion 
was made according to the rule and reafon of the common law in 
other like cafes. 

(12) Secundum formam in char ta dcni fui, kQ,'\ This holdeth, 
though there be no Jcod, as before liaih been*f<i.id. 

(13) Kon 
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(13) Non babettattUi quibus tettimentumficfutrit ^um.l It was ^B.l. Formed 
adjtidged' by Beresford, that the iiTueft in taile flioafd riot alirh iio <^'>^S>* 
lAorc then • they to whom the land was given, and that was i\ih in- ♦ ** 3- *9* 
tent of the makers of this aft, and it ^as bat their negligence; 

that it was omitted, as there it is faid. In this cafe by wa^ of pur* 
chafe the land is given to the donees, and by way of liinitation to 
the iflbes in taile, and therefore by a benigne interpretation the 
purview of this extends to the iffues in taile. 

(14) Nee baheat dt cdttero ficundus *vir, Sec] Thefe are bUt con- Pl.C0.447.S1eg' 
fequents to the words of the purview, and arc bilt explanatory, and BerJdiet c«fc. 
not of fobflance, and might well have been omittedi 

Yet was it adjudged ioon after the making of this adl, that where ibC i. ^orm. 



lands were given iiTfrankmarriage, and the hu/band died, and the ^J- ^**** ^"'^* 
wife took another hufband, and had iiTue before this aft, that the . ^^ -^ 
hufband fhould be tenant by the curtefie, and the principall reafon Oower. 



E.I. in banco 



Was upon this branch of the Hatute, Nee haheai de edtttro fecundus 
'utTj ^e. for that this reflraint proved, as there it is faid« that the 
law before was, that he fhould be tenant by the cortefie, and yet 
without queftion the ifTue fhould not inherit that land. 

(15) SuceeffloHem bitreditariamJ] In auncient time if land had 
Been given to I. S. and his fuGcefTors, hee had had a fee-fimple, but 
otherwife it is at this day, as it appeareth id th^ firft part bf^the in* 
ilituces, fe£t. i. 

(16} Et quia in n<f*uo cafn novum remedium tft itfpomendum,] 

Ea qu^ de novo mergunty novo indigent remtdioi Xenf4» 

Hereby it appeareth that a formedon in the defcender lay not at l^\^' 2 ib™^^ 
the common law, but was given by this ad, and the forme of the ^i E. 3. 47. ^^' 
writ is here fet downe. F.N.B. m. PI; 

(17) Praeipe A. quod jufte reddat B, &c.] Here is the forme Com. 240. 

of the formedon in the defcender fet downe, and therefore this fta- Fleta, 11.5.0. 34. 
tute need not be recited, nor any (latute which giveth the forme R«|>ft. *3^>*39- 
of the writ. ^ 5H.7.i7.b. 

(18) Breve quod dondtor habeat recuptrare dejitiente exitu fat is eft 

in u/u in eaneeilaria,] The formedon in reverter did lie at the com- j^ggj^ j;- 
mon law, but not a formedon in remainder upon an eflate taile, f.N.B. 217^ 
becanfe it was a fee-fimple conditional!, whereupon no remainder ixS. 
could be limited at the common law, but after this flatute a re- 
mainder may be limited upon an eftate taile in refpe£t of the di- 
vi£on of the eflates. 

(19) Sciendum eft quod hoc ftatutum quoad aUenationim tenementi 
contra formam doni impcfterum faciendum locum habeat ^ et ad dona 
prius fada non extendi/ur.] 

This claufe ought to receive a two-fold interpretatioh. i. That 
[ad donapriuj/ada] mufl be intended of fcofPements or alienations 
made by the donee or his i/Tues, and not to guifcs made by the 
donor, for to them this aft doth extend. 

~ 2. Dona prius faaa, that is, poft proiemfti/eitafam, for then the 4 E. 2. Formed, 
alienation by tlie tenant in taile, or his iffues was good in law: fo ^%^*^" ^Z] , 
as [dona] here arc to be intended lawfull gifcs, and made in due Com. xie.^Firi 
manner, and fuch as could not be avoided, for law alloweth no part •£ the Inftic. 
wrong. fea. 729, 730. 

(20) Et fi finis fitper hujufmodi tenementum impofterum levetutf ip/o 6E. 3.20.^^41 
jure fit nullus.] This aft doth not make the fine void, but ipjb Jure lO- 33E. ^ Ef* 
// nullus, that is, it fhall not binde the right, yet it fhall (as hath top^l, 280. 

been faid) make a difcontinuance. ^3 »• ^- "*• 

C e s Bit ^ 
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See the firft ptrt 
of thelnftittttes* 
feA. 440. Cufto* 
n1er» cap. 48. 
See die firft part 
of thelnftittttea* 
£t€t. 441. 
4 H. 7. cap. 24. 
Stat, ie raodo 
levand. finis. 
]« E. I. 
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Bat DOW by the (Ututes of 4 H, 7. cap. 24. and 32 H. 8. cap. 34* 
a fine levied with * proclamations doth barre the liTues in taile* 
bat a fine without proclamations ia a difcontinuance onely^ and no 
barre. * 

(ai ) Nic haiiOMl haredei hujufmoiii, nee illi ad quosfpeSat reverfiop 
licet fuirim pleiut atatis, in Anglian et extra pri/bnam,] Here is non 
compos mentis left out, and fo b 2. feme covert. 

Hereby it may be gathered (as the law was) that a fine at the 
common law did not bmde a ftrangcr ihat was within age> in pri- 
fon, or beyond the feas. 

See more for the conilra6lion of this flatute in the . iix& 
part of the IniUtutes> fe£l. ai, 22> 23. 271. 362, 363. 441. 
746* 747- 



CAP. II. 



GSIJIA demini feodorufn diftrin* 
^^*Kjgeniei tenentes fuos (l) pro 
feirvitiis et confuetudinihus fibi dtbitis 
muhotiens gravantur per hcCj quod 
cum tenentes fui dijirifiionemfuam per 
hrevej veJ fine brevi replegiaverinty 
ac cum ipft donuni (ad querimoniam 
tenentium fuorum) ad com*y vel ad 
aliam curiam (3) habentem fotejlatem 
fhcitandi placita de vetito namio (2}, 
per attacbiament* venerinty et ratio- 
nabilem et juftam diftri^ionem advo^ 
caverinty per hoc quod tenentes difad-" 
vocant (4) nihil teneriy nee clamant 
tenen di n qui diftriStiomm fecity et 
etdvocatfitj reman/it itle qui diftrinxit 
in mi/ericordia^ et tenentes fui quietly 
quibus pro ilia difadvocatione per rr- 
cordum con^yfive aUarum curiarumy 
qua recordum non habenty pcena in* 
jfligi non poteji. De ceetero frovtfum 
ift et Jiatutum^ quod cum hujujmodi 
domini in com* vel hujufmodi curia 
jiifiiciam di hujufmodi tengntibus fuis 
confequi non pof/mty quam cito atta-^ 
chtati futrint ad fi&am tenentium 
fuorum^ concedatwr eis hreve ad po- 
nenf hqutlam (6) ilkim cn'am juJiU 
ciariis (5), coram quibus et non alibi 
jttjiicia onjufmodi dominis exhiberi 
poterity et inferatur caufa in brrviy 
quia talif dijlrinxit in feodo fuo pro 
fervic* et confueiud' fibi debitis. Nee 

per 



PORASMUCH as lords of fees 
diftraining their tenants for fcr- 
vices and cufloms due unto them, 
are many times grieved, becaufe their 
tenants do replevy the diilrefs by 
writ, or without.wnt : and v/hen the 
lords, at the complaint of their te- 
nants, do come by attachment into 
the county, or unto another court, 
having power to hold pleas of wither- 
nam, and do avow the taking good 
and lawful, by reafon that the tenants 
difavow to hold ought, nor do claim 
to hold any thing of him which took 
the diftrefs and avowed it, be that 
diftrained is amerced, and the tenants 
go quit} to whom punifliment can- 
not be afligned for fuch diikvowirig 
by record of the county, or of other 
courts having no record. It is pro- 
vided and ordained from hencefortb> 
that where fuch lords cannot ob- 
tain juftice in counties and fuch man- 
ner of courts againft their tenants, 
as foon as they (hall be attached at 
the fuit of their tenants, a writ ihall 
be granted to them to remove 'die 
plea before the juflices, afore whoffl> 
and none otherwhere, juftice may 
be miniftred unto fuch lords; and 
the caufe {hall be put in the writ;i 
becaufe fuch a man diftrained in his 
fee for fcrvices and cuftoms to him 

due. 
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Pit IJiud Jlatutum deragaf Ugi com- 
mum ufitata^ quod non permiftt ali^ 
quod placitum pom coram jujik* ad 
petitionem defendenth {j): quiu licet 
prima facie videatur tenem aSlor^ et 
dominus defendenSy hahito tamen te* 
fpe&u ad hoc quod dominus dijlrinxit^ 
et fequitur pro fervitiis et conf. ftbi 
aretro exijhn* realiter apparebit pott us 
a£lor^five querens^ quam defenders [i). 
Ei^ ut in certofint ju/iic* (9) de qua 
recenti feifina poterint domini advocate 
rationaliUm diflrinionem fuper te- 
nentesfuos : de catero concordatum eji^ 
quod rationabilis diftriSiio poterit ad- 
Vocari de feifina antecefjorum vclpfa- 
decejforum Juorumy a tempore quo breve 
novig dijfeijina currit. Vide W. i. 
cap. 38. Et quia aliquando contingity 
guod tenens poflquam replegiaverit 
averia fua^ averia ilia vendit vel 
elong^aty quo minus retornum pojfit fieri 
domtno diflringenti^ ft adjudicetur : 
provifum ijiy quod vicecomeSy velbalivi 
de catero non recipiant a conqueren^ 
tibus folummodo plegios de profequendoy 
antequam deliberationem faciant de 
averiisy fed etiam de averiis retor^ 
nandis (lo), fi adjudicetur retor- 
nand^. Et Ji quis alio modo plegios 
ceperity refpondeat ipje de precio ave» 
riorum. . Et habeat dominus Sflrin-' 
gens recuperare per brevcy quod red- 
dat ii lot overlay vel catalla. Et ft 
non habeat balivus unde reddaty red- 
dat fuperior fuus (11). Et quia all^ 
quando contingity quod poflquam ad* 
judlcat* fuerlt di/iringenti retornum 
averiorumy et fie dlftrlSfuSy poflquam 
ifveria fie retornata (13) iterum re- 
plegiaverlt^ ef cum vlderit diftringent* 
comparentem in curia paratum fibi re- 
fpondercy defaltamfecerit (i2)yob quani 
Iterum readjudicabltur dlflrlngentl re-- 
tornum averiorumy etjic bisy vel tery 
et in infinitum (14) replegiabuntur 
averiay nee habebunt judicla (15) 
curia regis in hoc cafu effeSiumy fuper 
quo nonfuit prlus remedium provifum. 
Ordinal' efl In hoc cafu tails proceffusy 
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due. Neither Is this a£l prejudicial 
to the law commonly ufed, which 
did not permit that any plea ihould 
be m9ved before juftices at the fuit 
of the defendant. For though it ap« 
pear at the firft (hew that the tenant 
is plaintifF, and the lord defendant) 
neverthelcfs, having relpeft to that, 
that the lord hath diltrained, and fueth 
for fervices and cuftoms being be- 
hind, he appeareth indeed to be rather 
ador, or plaintlfF, than defendant. 
And to the intent the juftices may 
know upon what frefh feifln the 
lords may avow the diftrefs reafonable 
upon their tenants \ from henceforth 
it is agreed and enacted, that a rea« 
fonable diftrefs may be avowed upon 
the feifm of any anceftor or prede- 
ceflbr fince the time that a writ of 
novel difleifin hath run. And be- 
caufe it chanceth fometimes that the 
tenant, after that he hath replevied 
his beafts, doth fell or aliene them, 
whereby return cannot be made unto 
the lord that diftrained, if it be ad- 
judged: it is provided, that (heriffs 
or bailifFs from henceforth fhall not 
only receive of the plaintiff pledges 
for the purfuing of the fuit, before 
they make deliverance of the diftrefs, 
but alfo for the return of the beafts, 
if return be awarded* And if any 
take pledges otherwife, he (hall an- 
fwcr for the price of the beafts, and 
the Idrd that diftraineth (hall have 
his recovery by writ, that he (hall 
reftore unto him fo many beafts or 
cattle i and if the bailiiF oe not able 
to reftore, his fuperiour (hall re- 
ftore. And forafmuch as it hapneth 
fometime, that after the return of the 
beafts is awarded unto the diftrainor> 
and the party fo diftrained, after that 
the beafts be returned, doth replevy 
them again, and when he feedii the 
diftrainor appearing in the court 
ready to anfwer him, doth make de- 
fault, vvhereby return of the beafts 
ought to be awarded again unto the 
C c 3 diftrainor» 
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Quod qucm cito adjudicatum fuerit 
retornum averiorum diftringenti per 
ffreve de judicioy mandetur yUecomttij 
quod retornum habere faciat dtfttin^ 
genti de averiis^ in quo brevi injeratur^ 
quod vicecom* ea non deliberet fine 
breviy in quo fiat mentis de judicio per 
juftic^ reddit* : quod fieri non poteriiy 
nifi per breve quod exeat de rotulis 
jujlic*^ coram quibus deduff fuerit 
loquela O^)* ^^^ igitur dijiri^us 
adierit jitfiic\ et petierit averia fiia 
iterum fibi repiegiariy fiat ei breve de 
judicio (17), qucd vie* (capta ficurl- 
iate de profcquendoy et etiam ae ave- 
riis feu cata/iis retornand\ vel eorum 
precioy fi adjudicetur retornum) deli- 
beret ei averia^ vel catalla prius re- 
tornata: et attackietur ille qui di* 
Jirinxit' ad veniend* ad cert urn diem 
coram jtiJUc^^ coram quibus placituin 
deducatur in prafentla partium, Et Ji 
iterato ille^ qui • replegiaverit averia^ 
fccerit dcfaltani^ vel alia occafione ad- 
judicetur retornum dijirl^ionis jam 
bis rcplcgiat\ ren.aneat dtjiri£lio ilia 
in perpetuum irrepLgiabilis (18). 
Sedji de novo^ et de nova cauja (19) 
fiat difiriliio^ de nova dijiriliione fer^ 
vetur proce£u5 fupradiSius. 
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diftrainor, and fo the b^afts be reple* 
vied twice or thrice, and infinitely, 
and the judgements given in the 
king's court take no eiFe£l in this 
cafe, whereupon no remedy hath been 
yet provided ; in this cale fuch pro- 
cefs ihall be awarded, that fo foon a^ 
return of the beafts (hall be awarded 
to the diftrainor, the (herifF (hall be 
commanded by a judicial writ to 
make return of the beafts unto the 
diftrainor; in which writ it-(haD be 
exprelled, that the (herifF (ball not 
deliver them without writ, making 
motion of the judgement given by 
the juftices, which cannot be without 
a writ ifTuing out of the rolls of the 
faid juftices before whom the matter 
was moved. Therefore when he 
corpcth unto the juftices, and dc- 
fireth replevin of the beafts, he (hall 
have a judicial writ, that the (heriff 
taking furety for the fuit, and alfo of 
the beafts or cattle to be returned, or 
the price of them (if return be 
awarded) (hall deliver unto him the 
beafts or cattle before returned, and 
the diftrainor (hall be attached to 
come at a certain day before die 
juftices, afore whom the plea was 
moved in prefencc of the parties. 
And if he that replevied make default 
again, or for another caufe return of 
the diftrefs be awarded, being now 
twice replevied, the diftreis (hall re- 
-main irrepleviable ^ but if a diftreis 
t>e taken of new, and for a new caufe, 
the procefs above(aid (hall be ob** 
iervefd in the (ame new diftrefs. 

(16 H. 7. f. I. Regift. S3. Dyer, 188. s H. 6. 15. S Ed. 3. 7^. 9H. 6. 42. Fits. Retoro des 
Avert, 35. Cro. Car. 594. Dyrr, 41. 59. Kel. 92. 26 H. 8. 6. %i H. 7. 28. 12 H. 7. 4. 14 H. 7. 6« 
Dyerj 289. f itz. Bnuni des Ayeis^ 6. 15. x8, i{. 24. 2^. p, 33, 34, 35. 

( I ) ^<« domini fiodoTifm diftrin^entet tenenies/ucs, &c.] 
.fkti,lf.2.c.37. In this preamble is the iniicbie* fet down, that was at the com- 
mon law before the making of this adi. 
rirror, ctf ^ 5. The Niirror without caufe doth findc great fault with this t&y 
. S* which you xosly read, and being of no ufe need qot here to be 

inferted. ... 
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(2) Ad comtatum 'vtl alitim curiam halenUm poteftaitm placitandi 

dt vetii9 ftamio,] De vetito namio, of a forbidden or unjuft taking, VideMarlebr. 
and is not underftood of a taking in withernam, for that is a juft ^P* 21. 
and no forbidden uking, as in another place I have proved more 
at large. * 

(3) Ft! alsam curiam.'] So as lords of hondreds, wapentakes, Marlbr.uMfu- 
&c. may have power to hold plea of replevin, &c. pra F.N. 8.73.6. 

(4) Difadn)ocantj &c.] That is difdaim, whereof the court f^N B. 70. b. 
l>ein;; no court could have no conufans, becaufe it concerned 
free«aold. 

(5) ^^d cum hujufmodl domini in com^ fuel huju/modi curia jufli* 
dam de huju/modi teuentibus futs confequi non foffunty i^c, ccncedatur 
iUis brive ad portend* loquet* illam coram jufticiariis, &c.] Failer of 
jaftice, is ever a good caufe to remove the plea. 

(6) Ad ponend* loquelam,] The writ of pone doth lye when ? !JV"**J ^"P"' 
there is a replevin depending by writ out of the chancery, the g^^ jj* g^' *" 
plaintife or defendant may remove the plea by a pone ; and if the * * T 
plea be depending in the county, the plaintife may remove the 

hmc without caufc, but the defendant cannot remove it without 

cattfe, and that caufe muft be put in the end of the writ. And if 

it be upon this fbtute, the words be, ^ia pr^dia' B, cepit a*ueria Regift. ubl fup. 

pradiQ^ in feodo Juo pro confuetudinihus ei /ervitiis ut dicitur, which 

are the very exprefle words of this adi. 

And when the plaint is in the county by writ or without writ, 
or in the court of any other, the fame may be removed by a writ 
of recordari fac* loquelam. 

And if the plaint be in the county, the plaintife may remove the 
&me without caufe, as hath been faid; but the defendant cannot 
remove it {as hath been faid) without caufe. fiut if the plaint be 
in the court of any other, neither the plaintife nor defendant can 
remove the plaint without caufe, for the prejudice that may come 
thereby to the lord. 

(7) ^3^ "ou ptrmifit aliquod placitum poni coram juftic* ad pe» F.N.B. 70. a. 
titionem defendenti$.\ This mufl be underftood without caufe fhew- R<g»ft- *3- 
ed, for by the common law, the defendant for caufe (hewed might 

remove the p]aint. 

(8) Potiui aSor Ji<ve querens quam defendens,'\ In truth the de- 
fendant by making avowry doth become ador, and /hall have 
judgement given for him, an(^ after avowry he (hall not have a 
prote6kion call fbr him no more then a plaintife (hall, becaufe he [ 340 ] 
is become an adior, and not meerly a defendant* 5 H. 5. 5. 

(9) Et ut in certo Jint Ju/iiciariiy icz,^ It was a doubt before 
this ad, within ,what limitation of time an avowry might be made, 
and by this a£l it is provided, $luod raiionabilis diftriciio poterit 
odH/ocari de Jkijina antecejforum^ W pr^decefforum fuorum a tempore 
quo breve 'uova dijfeifime currit ; which limitation in an affife ap- 
peareth befbfe in W. 1. cap. 38. which -was poft primam transfre'* 
Sationem regif //. 3. in Vafconiam^ in the 6ft yeer of his raign. 5 H. 3. 

But this limitation, both in the affife and in th^ avowry, is altered ^- <• cap. 3S. 

by a latter flatute. 3* H. %, cap. 3. 

(10) Hon folummodo plegios de profequendot l^c. fed etiam deofve'^ Flcra,li. a.c.38. 
riit retoruandis, ^c] If the iherife retorn infufficient pledges, Regift. Judic 4. 
they are no pledges within this fbttute, and in that , cafe the ^^'^-'S- 
iherife fball be charged by this ad, as if he had taken no. pledges 

•tail. 

C c 4 * If 
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If the retorn of pledges be apon a writ of replevin» then if the 
plaintife be nonface. Sec if upon the writ ife retomo haiemio, the 
ffaerife retorn tiverra glongata, cTr. the plaintife may have a writ 
to have retorn of the beafb of the pledges. Bat if the deliverance 
were by plaint» becaafe in that cafe the pledges do not appear to 
the court, the plaintife can have no fuch ^vrit. 

And if upon the writ to have retorn of the beafts of the pledges, 
the (herife retorn mihtit then nay the plaintife have a Jtin facias 
againil the (he rife, fusJ rsddat ei tot awiria, or /«/ catmiiai and that 
which hath been (kid of the (herife, is to be. intended of the Inilift 
pi a franchife. 

(11) Et Jimn haheathalvow undi rtddai^ reddat fuperior fiau.] 
Vide Simile, 44 £. 3. 13. Fide ^2 H. 3. Leftatute del Efcheqoer. 
P'ide 2 H. 6. cap. 10. 

(12) Defaltam fccerint^ &c.] At the common law, if the plain- 
tife in the replevin had been nonfute either before or after verdidt 
the defendant that di drained (hould have had retorn, bat not irre- 
pleviiable, fo as the plaintife after nonfute might have had as many 
replevins as he would, which was vexatious and mifchievous; for 
remedy whereof, this ad doth rdlrain the plaintife from any more 
replevin after nonfute, but giveth a writ of fecond deliverance, 
whereof we (hall fpeak in his proper place. 

If the writ of replevin doth abate for want of form in default 
of the clerk, the defendant (hall not have retorn at all ; but if it 
abate for matter apparant by nii(information, or other default of 
the plaintife, the defendant (hall have retorn, but not irre* 
plcvifable. 

But if the defendant doth plead a plea to the writ, and the 
plaintife confeifeth it, then the plaintife (hall have retorn, but not 
irreplcvifable, for the plaintife may have a new wcrit of replevin; 
for this ad onely giveth remedy in cafe of nonfute. 

But if the plea to the writ, or any other plea be tryed by verdid* 
or judged upon a demurrer, retorn irreplevifable (hall be awarded, 
and no new replevin ihall be granted, nor any fecond deliverance 
by tj)is ad, but (as it hath been faid) upon a. nonfute. 

(13) J<veriajic ntomaiaJ] Note neither court baron, nor coantv 
court, nor any court that is not the court of the king before his 
juHices can award retorn irreplevKable. 

(14) In infinitum,^ Infimtpm in jurt nprobatur* 

(15) Ific bsbehnni judicia^ &c.] Here is a maxime of the com- 
mon law implyedf «i/i%. Ju^cifi, fuum iffiSum babirt ddent. Ju^ 
dictum nam debit effe illufarium. 

il6) Per bren/e de judicie^ He, quod eXeat de retulis jnfiic* cfom 
usdeduaajmrit iofuela.] The writ of fecond deliverance given 
Dy this ad is a writ judicial!, as here it appeareth, and ifliieth out 
of the record of the replevin in which the nonfute was ; and re- 
gularly the judiciall writ ought not to vary from the record, out 
of which it i(rueth ; and therefore if after nonfute the fherife re- 
torn a<feria el^gata, and the defendant upon the withernam hath 
other beads delivered to him, the plaintife is to have his fecond 
deliverance of the fkrk beafts mentioned in the former record. 

(17) Fiat ei breve de Jadicie, Sec] The clFed of the writ of 
feconi deliverance is here fet down, and appeareth in the Judicial^ 
RegiHer. 

And 
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And this writ is a fapsr^deas ifi law to the iherife, that he make 
no retorn to the defendant upon the former nonfute. 

(18) Et fi iterato, ilk qui repUgia'uerit averiay fecerit difaltam, 
vel aha occajtone adjudlutur retomum diftriSiimis jam bis rtplegiat*^ 
remaneat dljtriSlk ilia in perpetuum irreplegioBilis.] If the plaintifc 
in the fecond deliverance by nonfute, or if the plea be difcontinued, 
or the writ abate> or if he prevail not in his iute, retorn irreple- 
▼ifable ihall be granted. 

Bat if retorn irrepleyifable be granted, the owner of the cattell 
or other goods dift rained may come to the defendant and offer 
the arrcrages, &c. and if the defendant refufe to deliver the dif- 
trefs» the plaintife may have an action of detinue, and by that 
fneans recover them, for they are in nature of a gage. 

(19) Sid JS dt uBTja cau/a.] The fecond deliverance mufl be 
brought for the fame diflreiTe, but if the fame lord difirain the 
&me tenant for a rent, or other fervice behinde at another day, 
or for another caufe, there the replevin doth lye, and fuch proceed- 
ing as is abovefaid. 
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TN' cafu quando vir amifirit (i) 

ptr defaltam (2) temmentum^ quod 

fuit jus uxor is fua (3), durum fuit 

quod uxor pofl mortem viri non ba^ 

huirit aliud recuptrare^ quam per 

hreve de re£io : propter quod dominus 

• rex Jlatuit^ quod mulier poji mortem 

viri fui habeat recuperare per breve 

de ingreffuy cui rpfa in vita {4) fua 

contradicere non potuit^ quod in forma 

fubfcripta erit placitandum (5). Si 

contra petitionem mulieris tenens ex- 

cipiat^ quod habuerit ingrejfum per 

judicium.^ et ctmtpertum fuerlty quod 

per defaltam^ ad quod tenens necejfe 

hahet refpomfer^^ fi ab eo quaratur^ 

tunc ulterius habet necejfe oftendere 

jus fuum^ fecundum formam brevisj 

quod prius impetravit fuper virum et 

uxor em. Et fi verificare poterit quod* 

habuerit^ vel habet jus in tenemento 

petitOy nihil capiat mulier per breve 

jfuwnp ^od fi oftendere non poterit^ 

recuperet mulier tenementum petitum : 

hoc oldiervato^ quod fi vir abfentaverit 

(6) /^, et noluerit jus uxor is fita de- 

fenaere^ vel invito uxore fua reddere 

'voluerit^fi uxor ante judicium venerit 

f[342 3 pa^ 



1 N cafe when a man doth lofe by 
default the land vv^hich was the 
right of his wife, it was very hard 
that the wife, after the death of her 
hufband, had none other recovery but 
by a writ of right; wherefore our 
lord the king hath ordained, that*a 
woman, after the death of her hyf- 
band, fliall recover by a writ' of en- 
try (whereto fhe could not difagrec 
during his life} which fball be plead- 
ed in form under-written. If the 
tenant do except againft the demand 
of the wife, that he entered by judge- 
ment, and it be found that his entry 
was by default, whereto the tenant of 
neceflity muft make anfwer, if it be 
demanded of him, then he fliall be 
compelled to make further aniwer, 
and to fliew his right according to 
the form of the writ that he purchafed 
before againfl: the hufband and the 
wife. And if he can verify that he 
hath or had righ^ in the land de- 
manded, the woman ihall gain no- 
thing by her writ ; which thing if he 
cannot fliew, the woman fliall re- 
cover the land in demand j this being 

obferved, 
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{'j)y parata petenti ref^ondere (8),'^/ 
ius fuum defender e (9), admittatur 
uxor. Eadem modo [li) Ji tenens in 
dotetriy per legem Anglia^ vet aliter 
ad terminum vita (ll)^ vel per do^ 
num. (13) in quo refervatur reverJiOy 
fecerit defaltaniy vel reddere voluerit 
(16), admittantur haredes {^l^)y vel 
an ad qucs fpe^iat reverjio (15), ad 
refponftonem (17)5 ft venerint anti 
judicium (lO). Et ^ per difaltam^ 
vel reddition' reddatur judicium^ tunc 
habeant hared^^ vel Hit ad quos fpeStat 
reverjioy pojl mortem hujujmodi tenen-^ 
iiumy recuperare per breve de ingref- 
fu {li): in quo ob/ervetur idem pro^ 
ceffin^ ficut pradiSl* efi in cafu ubi vir 
ami t tilt per defaltam tenenuntum uxoris 
Jua, Et Jic in cajibus pradiSV dua 
concur runt a^iones (19) una inter 
petentem et ienentem^ et alia inter /r- 
nentem jus fuum offendentem et pe* 
tentem. Vide 20 E I. dcfcnfio juris, 
fol. 8S. 



obferved, that if the hulband abfent 
himfelf, and v^ill not defend his wife's 
right, or againft his wife's confent 
wiD render the land, if the wife do 
come before judgement, ready to 
anfwer the deroancbnt, and to defend 
her right, the wife fhail be admitted. 
Likewife if tenant in dower, tenant 
by the law of the land, or otherwife 
for term of life, or by^ift, where the 
reverfion is referved, do make defiiult^ 
or Will give up ; the heirs, and they 
untawhom the reverfion belonged], 
ihall be admitted to their anfwer if 
they come before judgement; and if 
upon fuch default, or furrender, judge- 
ment hap to be given, then the heirs, 
or they* unto whom die reverfion 
belongeth after the death of fuch te- 
nants, (ball have their recovery by 
a writ of entry, in which like proceu 
ihall be obferved as is aforefaid, in 
cafe where the huiband lofeth his 
wife's land by de&ult. And fo in 
the cafes aforefaid two a^oAs do con^ 
cur> one between the demandant and 
tenant, and another between the te- 
nant fliewing his right, and the de« 
mandaht. 



(Rcgift.ft3»> 6 Rep. %. % Co. 'ji, x6 H. 8. 2. Fitz. Cui in vitt, 7, S, 9, 10, 11. 14. 16, 17. 19, 
ao. 12. 16. 28. 30. 32. 34. X Inft. 351. b. 353. a. 355. a. 356. a. Dyer, 298. 315. 341. Fitz. Re- 
fceit, t. 3. 5, 6. 9. ix» 12. 19. 27. 30. 31. 139. 10 Rep. 44. 5 Ed. 3. 6x. Cro, Car. 43. Keilw. i28« 
Rcgift. 133. 32 H. 8. c. 28.) 



10 H. 4. Dir- 

f«if. 7. 30 E. 3. 6, 
Refceit 128. 
48E.3.Pl.Com. 
57. b. 19 £. 2. 
Reccit 176. 
% E. 2. ib. 148. 



(i) Vir amifirit.] This is to be onderftood of the hufband and 
the wife, for the hufband alone is not tenant to the praecipe, and 
therefore it waa the opinion of Hankford, that if the land b^ re- 
covered againd the huiband fole, that after the death of the hof- 
band the wife (hall have an afllfe ; but Fitzh. in abbreviating this 
cafe faith, that it is hard to be proved by reafon, becaufe the wife 
cannot be diflfeifed (during the coverture) but where the huiband 
is difTeifed, but of fuch a recovery (he cannot have zcui in wta 
upon this ilatute : but feeing the hufband was not tenant to the 
precipe, this can be no difeontlnuance, and therefore not like to a 
feofFment, for that conveyance is conipleat and good* but fo is not 
the recovery, and therefore in that cafe the wife may enter a](ter 
the *!cath of her hufband; but when the precipe is brought againft 
the hufband and wife, it may be faid that vir amiferity for it is 
principally hu ad or default; and therefore though the words 
32 if. 8. cap. 28. of the (latme of 32 H. 8. be (fuffcred by the hufband onely) vet 
a feined recovery againft the hufband and wife is within tliac 
ftatute. 

(1) Fir 
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(t) Pir Jifaltam.'] A recovery 1>y render is within the equity 
of this flatate, Decaafe it is within the fame mifchief; but a re- 
covery by aflion tryed is out of this flatute. 

It is laid, that a recovery by default in a cefTavit againil the 
hu(band and wife, doth binde the wife ; but I hold the law to the 
contrary, unlefTe the caufe of the adlion be jud, and then it bind- 
«th, as in all other cafes ; for this a£t giveth no remedy, but where 
the recovery is without title. 

In a quid juris clam'y quod fermittat,Vk^k of rcnly /cire facias, 
attaint, &c. the wife upon default of the hulband fliall be re- 
ceived. 

In a quare impedit againft the hun>and and wife, the wife (hall 
not be received upon the default of the hufband; for the Record 
faith, InffteSia cau/a confeSionis ftatuti maniftfte liquet, quod non eft 
in cafu confimiU\^ for the hulband may prefcnt alone. 

(3) * ^od fuirit jus uxoris /u/r.] This is intended of a fee-fim- 
plc, for fo IS jus regularly taken ; and this ad laith, that the wife 
had no recovery but by a writ of right, which none can have but 
tenant in fee-fimple, and fo one part of this ad doth expound 
another^ and for tenant in taile (reduced formerly (as hath been 
faid) at this parliament to a divided and particular ellate) and for 
tenant for life proviiion is made ia the next chapter by a quod ei 
deforceaty as (hall be declared when we come thereunto; for tenant 
in taile, and tenant for life are out of the letter of this ftatute, be- 
caufe they x:ould have no writ of right; and yet if the hufband and 
wife feifed in the right of his wife for terme of her life lofe in a 
fracipe quod reddat by default, and the hufband die, the wife (hall 
have a cui ifl *viia, for this is, as it were, a demife made by the 
hufband, for otherwife (he fhould be without remedy, for fhe cannot 
have a quod ei deforceat, as fhall be faid hereafter. 

If lands during the coverture be given to the hufband and wife> 
and their heirs, this Ujus uxon's within this flatute. 

(4) Cui ipfa in *vita.^ Sir William Herle faid, that he had feene 
in auncient time, that where the hufband aliened the right of his 
wife, fhe had no other recovery but by a writ of right, yet I finde 
in B radon and Fleta, that a cut in vita in their times lay upon the 
alienation of her hufband. 

(5) ^*odin/orfna/uif/criptaeritplacitaHd*,'\ If the tenant doth 
plead in barre the recovery by default, he mufl averre the title of 
his writ, whereupon ififTuebe taken, and found for the tenant, the 
demandant fhall take nothing by her writ, and if it be found for 
her, fhe fhall recover the land. 

(6) Hoc oi/ervato quodfivir abfenta'verit^ This ad having be- 
fore given the wife 9. cm in wta after the deceafe of her hufband, 
doth by this branch give her a remedy upon the default, or red- 
dition of her hufband in hil life time to defend her right, fo as fhe 
fliould not be driven to a reall adion after the deceafe of her 
hufband, and this reccit to the wife is given by this ad, wliich fhe 
could not have at the common law. 

* This ad doth extend to courts that be not of record ; as if 
hufband and wife be fucd in a court baron by writ of right, &c. 
npon the hufbands default the wife fhall be receivedl 

U^fi feint pUder of x\ie hufband, the wife fhall not be received 
by the opinion of Prifot: but it is refolved in 8 £. 2. to the con- 
trary | yet I hold the law with Prifot; upon a nitnt dcdire, and a 

nibil 
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nihJ/ (/.'ci( the feme Qiall be received within the parview of this RsL" 
tute, ^ E. 3. receit 46. 

(7) Si uxor ante judicium *uenerit.'] ^ It is to be obferved, Firft, 
that the thne of the receit is when judgement fhould be given. 
2. It is to be underilood Je principali judicio^ as in an admeafure- 
ment of padure judgement is given that admeafurement ihall be 
made, and if after admeafurement made and retourned the baron 
maketh default, the wife fhail be received before the principall 
judgement given. 

^ And fo in an affife of mordaunc' againfl the hofband and wife^ 
if th2 aflife be awarded by default, if after the baron make default 
before the principall judgement, the wife may bee received ; and 
fo in the aiilfe of novel difleifin. 

•* And albeit fhe come not at the time of the default, yet if ihc 
come before judgement fhe fhall be received, and fo of him in the 
reverfion or remainder, and fo if default be made at the nifi frius, 
recrit may be prayed in bank, for the juftices • oiniji prius have no 
power to allow the receit, but the fafe way is to pray it there. 

In an aifife the hufband and wife plead a record and faile thereof 
the words of an aft made at this parliament, cap. 25. be, Hahtaf 
pro dijjcijitore ahfque ulla recognitionet and yet the wife ihall be re- 
ceived in that Cife upon the default of her hufband, for the words 
be abi'r^ue tdla recognitione^ that is, of the recognitors of the ai&fe» 
and no: abfqut ulla receptione^ ISc, 

Al brief e de enquirer pur ivafte le fern ferra recei^ve, mes aprts I4 
nvafie ircve/ur le brief e d^ enquirer pur .'wafie^ el ne ferra receive, ear 
fcrra inconvenient que le fern trier* le matter 4e novel, 

(8) Parata petenti ref ponder e,'\ And in xt{^^€L of this word 
[parata] tenant by receit ought alway to appeare^.for upon any 
default made, judgement (hall be given. 

Littleton faith, that in every cafe that tl^e wife is received for 
default of her hufband, (he fhall plead and have the fame advan- 
tage in pleading to defend her right, as if fhe were a fem fole 
(fee the Aril part of the Inflitutes, left. 665. 668, 669). Bat (he 
cannot after receit levy a fine, for that f were not to defend, bi^t 
to give away her right, but he in the reverfion that is received 
may conft-ffe the adion. 

^ The wife after fhe is received fhall have her age, or pray in 
aide, though the words of this aft be para/a petenti refponden^ that 
is to be underflood, that when fhe ought to plead by law, then ihe 
fhall be ready to plead. 

The wife afce^ fhe be received ihall vowch and plead all man- 
ner of pleas, and take all other advantages, which fhe and her 
hufband mi^ht have done, and fpecially fuch pleas, as trench \f> 
the mifchiete of the warranty. 

(9) Etjusfuum defendereA This right muft.be intended, which 
the wife had in the lands in demaund at the time when the precipe 
was brought againft her hufband and her, and not at the tinne of 
the receit, for if a praecipe be brought againfl her and her hufband, 
and after the hufband and wife levy a fine, and after the hufband 
make default after default, albeit the wife hath no right in the 
land at this time, yc't may (lie pray to be received for the right 
which flie had at the time of the originall purchafed, which in 
judgement, and by prefervation of law, as to the demandant, ihall 
be luppofed to continue in uno et eodem Jlatu in the tenancy as te- 

• nan; 
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iiant in law without any change or alteration of the eftate, not- Qaar. Imp. a, 

withftanding any aft done by the tenant. 9 E- 4- ^^' 

This alfo is to be undcrftood not oncly of a tenancy in deed, but 5^* ^ receit62. 

alio of a tenancy in law, for if the hufband and wife be vowched, ^^* *• '^* '^'» - 

the wife upon the default of her huiband fhall be received, and yet ' ^ ^^^^ ^ ^^ 

flie can have no citi in <vita in that cafe according as this aft ^ e. j. 44. 

limits. ' 44E. 3. 28. b. 

The words htjus fuum de/endere, and therefore fhe being not to 3^ E. rt reccit 

all intents a feme fole cannot confeiTe, nor render the aftion, »86^9H. 5.10. 

but he in the reveriion that is received may confeffe, or render the ,^ ^X. receit 

aftion. 97. 18 E.J. 

(10) Eodvn modofi Unens in dotemy per legem Anglitey *vel aliter ad 3*» 3 3* 

terminum njitiet *vd per donum in quo^refer^atur re*verfio fecerit defaU ^J^.'^J 'JJ.^ ^**^' 

tam *vel reddere 'vclnerif, admittantur baredes *vel illi ad quos fpeSat J^^ \q'2.. " ' 
re-verjio ad re/ponfanemy Ji 'venerint antejudicium,'] It appeareth by 

Brafton who wrote before this ftatute, that he in the reverfion Bradon, lib. 5. 

fliould be received by the common law, for he faith, Poterit etiam ^- 393' *>• ""• "4- 
fuis intrare in loarrantiamj et fi non <vocetur ad ivarra7:tum ad pro* L 345 J 
prii juris tuitionemy utji quis tenuerit ad 'vitam/uam,Jicut mulier nomine 
dotis^ 'velalio m^do, 'vel ad terminum terram aliquam^ qu<e poft *vitam 
vel terminum revcr/ura ejjet ad dominum proprietatisy fi fe in fraudem 
et exbaredationem iffius permiferit implacitari ah aliquo cum pqffit do* 
minum prcprietatis inde VQcare ad <warrantum ad defenfionemfuamy hoc 
omijerit ; hene poterit donunus ille proprietatisy aim fibi 'oiderit exinde 
fericulum imminerey comparere per fiy etfenon 'vocetury intrare in nvar^ 
rantiofn ad J'uii proprii juris defenfionem ; cum melius et utilius fit in 
tempore occwrrerey quam poft caufam 'vulneratam qu^rere remedttwiy et 

maiiciis hominum ohnjiare. S« *« ^^!^ P**^ 

Upon the recovery a^ainft fuch a particular tenant he in the \q^ Ig, 482 *' 

reveriion was driven to his writ of right, but he in the remainder ^^g ^^ *^ 

was without remedy, if he never had feifin j fee the firft part of the 12E.* l.'iflSei^. 

IniHtntes. 22 E. 3. ib. 2c. 

. (11) Eodem modo.] Though it be faid here eodem modoy in the fame 10E.3. X0.4H 6. ^ 

manner, yet it is not in the fame manner to all purpofes, for the 5* l/'g'^' 

wife upon the default of her hufband fhall be received without ^^ fj] g '^'^ 

ihewing any caufe. But fo (hall not he in the reverfion, and 33 h! 6. 39.'4i, 

therefore it is not eodem modo in that refpeft, and the reafon of the 9 H. 5. 3. 

divcrfity is, for that the feme is party to the aftion, and affirmed ^«^* 3- 39* 

tenant by the bringing of the pracipey but he in the reverfion is a * ' 3» 3*- 

meere Granger to the aftioB, and therefore ought to fhew caufe \^\^ ^\%* 

how the reverfion is in hinu ax Air. 17. * 

But as to age, he in the reverfion fhall have the fame in the fame 21 E. 3. 45. 

manner, as the wife fhall have it, the demandant fhall count of new 33 ^- 6. 5»- 

againfl the wife that is received, and eodem modo zgTiin^ them in 15 2. 3. receit 

reverfion or remainder. "^ '*?; 

(iz) Si tenens in dotem <vel aliter ad terminum vita,'] In a writ 8£.'aVib.i7a 

brought, againfl a feme gardein in chivalry and her huihand, the 32 AIT. 

wife (hall not be received for the default of her hufband, for it is 9 ^* 4* x^* 

out of the words of the ftature, and the hufband hath power to a-2. 2. receit 

alien, or lofe the chattel!. ' +7- 5 B. %. ib. 

(13) Fel per donum.] This is to be underflood of a tenancy in '^e.". ft*'' 

taile, apres foj/ihilitie de ijfue extinSy and not of an eflate in taile 42 %, 3.' 12.* 

feneraU or fpeciall, for upon an eflate in taile no rec6it is given 20 £.3. receic 

y this aftt becaufe it is an inheritance which may continue for '7« 16E. 2.ihi 

ever. 104.33H.6 

/ \ A J **•'• 10- ^0.44. 

(I4J -A/- Jcningseafc. 
Reglft. 135. 
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•aE.a.receit (i^) Jdmittanfur barttlesJ] • By colour of thcfe Words, the* 

147. loE. 3.re- jj^^^^ apparent of tenant in taile making default, &c. hzxh htta 

8^E. 1%. admittedy^^ non eft ItXy qtda nuUus eft hares *vi*ventis. 
4SE.3 '}^, (15) Ad quds fpe^at re*verfio.] He muH have a reverfion» and 

23 H. 6. receit not onely a condition or poffibiut}):. 

156. 5 E. 1. 61. A wife being tenant for life is received upon the default of her 

6 E. 3. 14- hulband, and ^ter makes default, he in the reVferfion (hal) be re- 

il^-'s H.'s!*! r. ccived ; and fo note a receit upon a receit; and fo if a baron and 

II E. 3. receit feme be received, and after the baron make default, the feme (hall 

II7.10H.6.14. be received. 

*^H 6* ^^* ^^*° infant make a Icafe for life, though the leafe be defeafible, 

^^ E 1** ^^^ "P°" '^^ default of the lefTee, he fhall be received, and fo it it 

42 R 6*. u °^* ^^^^^ ^y baron and feme. 

19 H. 5! 46. ^n^ "*ay be received by attorney by a fpeciaU writ afitrmxng 
40 E. 3. 12. infirmity, and the words of the (latute are generall. 

4 E. 2. receit -In a praecipe the tenant maketh default, &c* he in the reverfion 

i6o. 18 E. 3. 13. prayeth to be received, and (heweth that he let the land to the te- 

»3 E. 3. tit. nant and another for life, and the demandant was driven to main- 

Te!'!/,! tain his writ. 

X8E.4. 25,27. If tenant for life pray in aide of him in reverfion, and he refufe 

* 5 H. 4. », to joyne, and after tenant for life maketh default, &c he in revcr- 

32 H. 6. 12. fion fhall not be received, becaufe he refufed to joync, but if he 

^Q^c ^* '^' ^d joyncd, and after the tenant make default, he fhould have been 

r 246 1 Regularly for a reverfion created hanging the writ there fhall 

b ^2 £, ,, receit ^^ "^ receit : but if the leflec make the writ good, there fhall be 

1S5. 9 E.4. 40. a receit : as if a precipe be brought againft B. that hath nothing, 

xo £. 4. 9. and th:* terre-tenant make a' leafe for life to B. he fliall be 

i^E'Tfrf' received. 

24E.^it.*Je] * ^^ tenant for life be impleaded, and fnrrender hanging -the 

4 E. 2/r«ceit ' "^^^ ^ him in reverfion, he fliall be received, and yet he hath no 

160. 13 E. 3. ib. reverfion in him, etftc infimilibus. 

145. 19^- 3- »*>• ^ If a rent be demaunded r.gainfl tenant for life, he in the re* 

mran&lioi' ?a'u ^^'^^*®" ^^ remainder Oiall be received by the equity of this fla- 

6. 29 E. ?. 48. ^"'^ » albeit the words be, ad quos J^Bat rentertb, yet he in the 

Hot. Pari! am. remainder upon default of tenant for life, fhall be received, for he 

99 E. 3. nu. is in the fame mifchiefe. 

*' 'f* ♦• '5» ' The king (hall not be received, for he cannot become tenant, 

25 E?3?47. ^^^ ^^ ''* ^^^ tencntts, 4 E. 3. 38. 25 E. 3. 47. 

c 1 1 E. 3. receit ^ It i« not racefTary, that he that prayeth to be received hath the 

118 4 E. 3. ib. immediate reverfion ; for if a leafe for life be made, the remainder 

16-. 18E. 2. ib. for life, he in the reverfion (hall be received; fo it is where the 

'lE 1 12^ b.* reverfion is graunted for life, he in the reverfion in fee may be 

24 E. 3. 32. received :. but if he that hath the meane eflate, and he in the re- 
Lib. 10. fol. 44. verf:on or remainder in fee pray to be received at one time, be 
Jening^ cafe. that hath the immediate particular eftatc, in rcfpeft of the proxi- 
\ E ^ ^C T '""^ ^^ ^^ received, but if he be received and make default, he 
rcccit^l^22E 3 *° ^^ reverfion in fee (hall not be received. 

10. iH. 6. 4. (x6) Fecerit defaltam vel redder e *vofuerit,] ^ Feynt pleder was 

.2 H. 6. 14. not (as hath been faid) within this aft, but is remedied by a later 

20 E. 3. receit ftacute, in cafe of him in reverfion. 

«^e!? recciu6 * ^"^ ^ "^^"^ dedire, and a nihil dicit arc (as hath been faid) 

loE. 2.^bri84! within the purview of this aft, both for him in the reverfion, and 

J5S. 6 E. 2. ib. the wife alfo, for they are in equal! mifchiefe. 

168. 14 £. 3. ib. 

.136. 19 E. ib. If 

114. F.N.B. 
^5 *• 
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If the appearance of the tenant be recorded, and after he depart 
in defpight of the court, he in the reverfion ihall be received, for 
judgement is to be given upon the default. 

(17) Ad ri/poM/SMem.l » That is, when the tim6 come when by 
law he oueht to anfwer, and therefore he Ihall have his age, or 
pray in aide, &c. 

> yideftatut, de anno 20 £. 1. where he that prayeth to be re- 
ceived, before his receit (hall finde furety, &c. and the flatute of 
13 R. 2. cap. 17. to that purpofe, but thofe flatutes extend not to 
a feme, that is to be received in default of her hufband, becaufe fhe 
is party to the writ, but to him in the reveriion or renaainder, that 
is a /Granger to the writ, et venit a laten. 

(iS) ^ Pffi morion hujufmodi tmentium recuperare per hnvi de 
frejju^ &€.] This is underflood of a writ of entry ad communem 
legem, which is a fpeedier remedy, then a writ of right, and the 
demandant (hall count upon a demife according to the writ and 
ufnall forme, and if the tenant traverfe the demife, the demandant 
ihall maintain his count by the recovery by default. 

(19) Et^e w cafuhus pradi&is dua concumtnt aSiones,"] For in 
thefe cafes the tenant fball ftiew his right according to the forme 
of the writ, whf reupon he recovered, even as the tenant (hall doe 
in the cm in nj'tta, upon the former part of this adl, and therefore 
this branch faith, Dua concurrunt aSiones^ <viz, the writ of entry 
upon this adion, and the former writ, whereupon the recovery was 
by default. 



^ iqE. j.receiti. 
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TN cafu quando vir impIacHatus 
{i) di tenemento reddit tenementum 
piritumadverjario fuo de planoy paft 
mdrtem viriyjujliciarii adjudicent mu^ 
lieri dotem Juamy fi per breve petat. 
Sed in cafu quando vir amittet per de^ 
faltam tenementum petituntj ft muUer 
pofl mortem viri petat dotem^ et com^ 
^rtumejiy quod per aiiquos ju/iiciarios 
adjudicata fuit dos mulieri petentij non 
objiante defalta^ quam vir fuus frcity 
aliis jujiuiariis in contraria opinisne 
exijfentibus^ et contrarium judiccnt:- 
buSy ut de catero hujufmodi ambigui^ 
tas amputetury et Jit in certo: ortG'^ 
natum eft quod in utroque cafu audiatur 
muliery qua dotem petit, Et fi ex- 
cipiatur contra ipfam, quod vir fuus 
tenementum^ unde dos petita efty amifit 
fer judiciumy per quod dotem habere 
non debetf et fi quaratur per quodju^ 

diciumy 



T N cafe where the huibaAd, being 
impleaded for land, givcth up the 
land demanded unto his adverfary by 
covin; after the death of the huf- 
band, thejiiflices (hall award the wife 
her dower, if it be demanded by writ. 
But in cafe where the hufband lofcth 
the land in demand by default, \i the 
wife, after the death of her hufband, 
demandeth.her dower, it hath been 
prov,ed,that fome juftices have award- 
ed unto the woman her dower not- 
withltanding the default which her 
hufband made, other juftices being 
of the contrary opinion, and fudging 
otherwife. To the intent that from 
henceforth fuch ambiguity ihall be 
taken away, it is thus ordain^.d in 
certain, diat in both cafes the woman 
demanding her dower (hall be heard. 
And if "it be alledgcd againft her, 

that 
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dictum^ a compertum fuertt qu(fd pir 
defahamy ad quod Unens neeiffi babet 
rejponderiy tunc oportet tenentem ul- 
terius refpondere^ et oflendere quod ipfe 
tenem jus hahuity et habei in pradiSfo 
tertementOy fecundum Jormam hnvis^ 
quod tenens prius fuper virum imp^" 
iravit. Et ft ojiendere pottrity quod 
vir mulieris non habetjus in Unemenfy 
nee aliquis alius quam ipft aui tenet: 
recedat quietus^ et uxor nihil capiat 
de dote, S^uod ft oflendere non poteritj 
recuperet mulier dotem fuam. Etjtc 
in cajibus iflisj et in qmbufdam cajibus 

- fubfequenf. s. quando uxor dotata 
amittat dotem (3) fuam per defaitam 
(4.), et tenenUs in lihero maritagio 
per legem Anglia^ vel ad ternunum 
vitay vel per feodum talliaiumj con* 
currunt plures a£iiones (2). ^ia 
hiijufrrwdi tenentesy cum oporteat gos 
petere tenementa fua per di^fakam 
amffa (9), et cum ad hoc pervenf 

fuerity quod tenens necejfe habeat (6J 
oflendere jus fuumy non pqffiint ipfiyjfne 
his {y]ad quosfpeSiat reverjidy dt jure 
refpondere : et idea concodaiur $isy 
quod vocent ad warrant* fecundum te- 
norejn brevisy ac ft effent tenentes 
in priori brevi (8 j warrant* babeant 

* {$). Et cum warrantus warranti* 
zaverityprocedat placif inter ilium qui 
Jcifitus ejl et warrantumy fecundum 
tenorem brevisy quod tenens prius im^ 
petravity etper quod r ecu* 
[348] paverit per defaitam. Et 
fi ex pluribus a^ionibus 
ad ultimum perveniat ad unum 
judiciumy videlicet ad hoc quod hujuf 
modi petentes recupcrent petitionem 
fuamy vel quod tenentes eant quieti. 
Etft a£iio hujufnwdi tenentisy qui ne- 
cejje habet ojiendere jus fuumy inota 
fuerit per breve de refiOy licet magna 
ajpfoy vel duellum jungi non pojfunt per 
verba confueiay jungi tamen pojj'unt 
per verba fails apta. ^ia cum te^ 
nens in hoc quod ojhndat jus fuumy 
quod ei computet per bhve qucd prius 
impetravit et fit loco adiorisy bene po- 
tent 



that her hu{banc( loft the land, whereof 
the dower is demanded by judgement, 
whereby flxe ought not to have 
dower, and then it be enquired by 
what judgement, and it be found that 
it was by default, whereunto the te« 
nant muft anfwer ; then it behoveth 
the tenant to anfwer further, and to 
fhew that he had right, and hath 
in the forefaid land, according to the 
form of the writ that the tenant be- 
fore pufchafed againft the hufband. 
And if he can (hew that the hufband 
of fuch wife had no right in the lands, 
nor any other but he that holdeth 
them, the tenant fhall go quit, and 
the wife fhall recover nothing of her 
dower; which thing if he cannot 
(hew, the wife fhall recover her dowen 
And fo in thefe cafes, and in certain 
other following, that is to fay, when 
the wife being endowed lofeth her 
dower by default, and tenants in free 
marriage, by the law of England, or 
for term of life, or in feetalT, divers 
adions do concur for fuch tenants, 
when diey muft demand their land 
lofl by de&ult: and when it is come 
to that point, that the tenants mud 
l)c compelled to fhew dicir right, they 
cannot make anfwer without them to 
whom the reverfion of right belong- 
cth J therefore it is granted unto them 
to vouch to warranty, as \( they 
were tenants, if they have a warranty. 
And when the warrantor hath war- 
ranted, the plea fhall pafs between 
him that is feifed and the warrantor, 
according to the tenor of the writ 
that the tenant purchafed. before, and 
by which he recovered by defeultj 
and fo from many ad^ions at kngth 
they fhall refort to one judgement, 
which is tliis, that the demandants 
fhall recover their demand, or the 
tenants fhall go quit. And if the 
adion of fuch a tenant, which is^ 
compelled to fhew his right, be 
moved by a writ of right, though that 
the great aflife or battail cannot be 

joyned 
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tertt inarrtinf defendere jus ientntts^ 
q^ti loco petentis (ut diSfum eft) habet<^ 
et fiifinam anUujforh fui offerrc et 
defendere pet corpus Uberi homlnis fui, 
vel ponere fe in magnam affifam^ et 
petere inde recognitioncm fieri, utrum 
ipfe majus jus habeas in tenemento 
petito, an pre^cHSius talis : vel alio 
modo jungi poterit magna ajjifa, et fic 
talis warrantus defencT jus, iffc, Et 
cognofcit feiftnam antecefforis fui et 
pvnitfe in magnam affifam, &c. et pe^ 
tit recognitionem fieri, utrum ipfe majus 
jus habeat in pnsditlo tenement!, ut in 
illo de quo feoffavit talem, vel quod 
talis remifit, et quietum aamivit, iffc. 

' an pradi^fus talis, ^c. Cum a/i- 
quando contingat (lo), quod mulier 
Hon htxbens jus petendi dotem haredi^ 
tatis haredis alicujus infra atatem 
ixijlen*, impetret breve de dote fuper 
cujiodem, et cuftos per favorem mulieri 
dotem reddiderit, vel defaltam fecerit, 
vel pfacitum ita fi^lum per colluftonem 
defenderit, per quod dos hujuj'modi mu^ 
lieri (in prajudicium haredis) adju^ 
dicatafuerit : provifum efi quod ha^res, 
cum ad atatem pervenerit, habeat ac* 
tionem petendi feijinam antecefforis fui 
verfus hujufmodi mulierem, qualem ha^ 
beret verfus quemcunque alium dsfor^ 
ciatorem, ita tamen quod fa Iv a fit mu- 
lieri verfus petentem except io oftendendi, 
quod jus habet in dote fua, quod fi 
ojiendere poterit, recedat quieta, et do- 
tem fuam retineat, et fit hares in mi- 
fericordia, et amercietur gray iter fe- 

. cundum difcretionem jufticiariorum. 
Sin autetn recuperet hitres petitionem 
fuam, Eodem modo fubveniatur mu- 
lieri, fi hares vel alius earn implaci- 
taverit de dote fua, fi dotem fuam per 
defaltam amiferit. In quo cafu fua 
def^Ua nonfit ei ita prajudiciaiii, quin 
dotem fuam (fi jus habeat) rccuperare 
p^Jfity etfiat ei tale breve: 
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joyned by the words accuftomed, ret 
it {hall be joyned by Words con/e- 
nient; for when the tenant, in tlir.c 
he fheweth his right v/hich belonjLt.i 
to him by the writ that he b.r ;;\i 
purchal'ed, inftead of a demand..n:, 
tlie warrantor may well dsfcn.l tJij 
ri^ht of the tenant, which is accou ne- 
ed in place of the demandant, a<? be- 
fore is faid, and offer to defend the 
feifin of his ancciiors by the body of 
his freeman, or put himfelf in the 
great aflife, and pray recognizance to 
be made, whether he hath more right 
to the land in .demand, or elfe Me 
party before named. Or other wife 
the great aflife may be joyned thus, 
talis defendit jus, ^c, and fo the war- 
rantor may defend the right, and 
knowledge the feifin of his anceftor, 
and put himfelf in the great aflife, &c. 
and pray recognizance to be made, 
whether he hath more right m the 
forefaid land, as in that whereof he 
infeoifed fuch a man, or th.it fuch a 
one releafed and quit claimed, (5cc. or 
elfe the forefaid party, &c. Aivl 
wliere fometime it chanceth tjiatui 
woman not having right to demand 
dower, the heir being within age, 
doth purchafe a writ of dower againli 
a guardian, and the guardian endoA - 
erh the woman by favour, ^ or malceth 
default, or by collufion defendeth tl^e 
plea fo faintly, whereby the woman 
is awarded her dower in prejudice of 
the heirj it is provided, that the heir, 
when he cometh to iull a^e, ihall 
have an action to demand me feiiiri 
of his anceftor agair.il fuch a woniiNi^ 
like as he fhould have a^ainft any 
other deforceor ; yet fo, that the wc- 
man ILall hiive her exception (aved 
a^'ainit the demai'dant, to ihew xhac 
ihz had right to her dower, whica if 
i\\z can {hew, {lie iTiall go quit ;uid 
reiain her dov/er, arxd the iu ir ili.'ll 
be gricvoufly amerced,' according to 
the difwrecion of tiie jt^fticesi an! 
D J .if 
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if not,, the heir (hall recover his de- 
mand, &c. In like manner the wo- 
man (hall be aided, if the heir or any 
other do implead her for her dower, 
or if {he lofe her dower by default, in 
which cafe the default (hall not be fo 
prejudicial to her, but that (he (hall 
recover her dower, if (he have right 
thereto, and (he (hall have this 
writ: 

Pracipe jf^quodjujie * ( 1 1 )> ^c- rcidat tali, quafuit uxor talis tantam ter* 
ram cum pertinent its in C, quam clamat ejfe ratianahikm dotemjuamy vel de rar 
tionabili dote fua^ et^quam pradi^ius talis ei deforceaU 

Et ad ijltid breve haheat tenens ex- And to this writ the tenant (hall 

ceptionem fuam^ ad ojlendendum^ quod have his exception, to (hew that (he 

mulicr jus non habet in dote (\l). had no right to be endowed; which 

^iodft verifcarepoterit^irecedatquie^ ifheccin verify, he (hall go quit; if 

tus^ alioquin recuperet muUer tene^ not, the woman (hall recover the 

rnentum^ quod prius tenuit in dote, land whereof (he was endowed be- 

Et cum temporibus retroa^is aliquis fore. And whereas before time, if 

amijijpl terram fuam per defaltaniy non a man had loft his land by default, he 

/iaouit aliud recuperare quam per brev£ had none other recovery than by a 

de retlo^ quod eis ccmpetere non potuit^ writ of right, which was not main- 

"//// de mero jure loqui non potuerunt^ tainable by any that c^uld not claim 

rjeluti tenentes ad terminum vita^ vel of racer right, as tenants for term of 

per liberum marttagium^ vel per feo^ \\L\ in free marriage, or in tail, in 

dum talliatuttiy in quibus cojibus jaU wliich eftates a reveriion is referved; 

rjatur reverjio (13). Provijum ejl it is provided, that from henceforth 

quod de cater non fit eorumdcfalta eis their default (hall not be fo prejudi- 

ita prifjudicialisy quin Jlatum fuum cial, but that they may recover their 

(fi jus hifbeant) recuperare pojj'int per eftate by another writ than by a writ 

aliud breve quam per breve de re5io, of right, if they have right. For 

Ge maritagio amtjfo per dtfaltam fiat land in free marriage, loft by default, 

tale breve : fuch a writ (hall be made : 

Precipe A. quod jufii ( 1 1 ), ^c» reddat B. manerium de C cum per- 
ilnentiis^ quod clamat ejfe jus ei maritagium fiiumy et quod pradiSlus A. ei 
de/orceat. 

Eodem mo4o de tenemento ad term!- Likewife of land for term of life, 
num vita per defaltam amijjoy fiat loft by default, this writ (hall be 
tale breve : made : 

Pracipe A. quod jufte^ l^c, reddst j5. manerium de C. cum pertinentiisj 
quod clamat tenere ad terminum vita Jua^ et quod pradiifus . A. ei dc" 
forceat. 

iimiUttry 
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SimtUtery 
J^uod clamat tenere fihi et haredibus fuis de corpore fuo Ugiiimi procreatisy 
it quod pradiSfus A, ei deforceat^ ^c, 

(14 H. 4. f. 31. 50 Ed. 3. f. 7. FIt«. Dower, 80. 140. 173. Fitt. Voucher, 46. 59. 159. 165. 
iS6* 261. 275, 276. 300. iiRep.62. Hob. 299. 6Rep.8. i.Iall. 131. b. 3S4- b. 355* a« 356. a. 
Fits. Quod ei deforceat, I, 2, 3, 4, 5,6. S, 9, 10, ii, 12, 13. 17. Cro. Car. 445. F.N.B. 155. b. 
Regift. 17 1, b. 230. Raft. 491.) 

(1) In cafii quando vir implacitatuSi &C.] It appearefli by the 
preamble of this ftatute, that if a recovery had been in a reall ac- 
tion againft the hufband^ and the hnfband did render the land to the 
demandant, that notwithdanding this recovery, the wife (hould re- 
cover her dower. But if the hufband had lofl by defauft, it was a 
queflion and a doubt, whether in that cafe Ihe fhould recover or no $ 
and (bme judges would give judgement for the woman, and fome 
were in a contrary opinion. Here is to be DOted, that a recovery 
by reddition of the hufband, is not of fo great account in law a$ a 
recovery againft ike huiband by default : but therein before this 
adl this diverfity was holden for law, that if in a writ of dower 
the tenant did plead the recovery in barre, the demandant might 
reply, ^ue ceofuit per frauds ou per collufiont ou per grce U haron, as 

Britton iaith, who wrote before this ftatute ; but if it were by Brit. c. 109. fol. 

default without covin, then the greater opinion was, it barred the i^i.Flcta,iib#5. 

feme. "P- *»• 

But the reddition of the hufband was holden for clear law, as it i^E- 1- dowrr 

was adjudged the yttr before the making of this ad, for that the ^73- 49 ^-3 »3' 

wife was ready to maintain the title of her hulband. '^ ' ^' ^^' 
^ All this is to be underftood, w)icre he that recovereth hath no [ 350 ] 

right, for where he that recovered either by reddition or default had 36 "• ^- f aoxcr 

right, there neither the common law, nor this flatute extended dc recovery 27. 
thereunto. 

If the recovery he had by verdift, the feme (hall not falfifie in 47|. 3- 13- 

the poinf tryed, but fhe may fay, that he might have pleaded a bet- 5° j^'^j/jj^j ^^^^ 

ter plea, or confefTe and avoid the recovery. J4 h. 4. 32. 

(2) '^ando uxor dotata amittat dot em fuam per • defaltam, et te- 4E- 3- 5^; 53* 
nentes in libero maritagio per legem Anglia^ <vel ad terminum <vita, vel * Cuftumier dc 
perfeodumtaUiat\c(mcurrunt plures aaiones.^c] l^y this ad the ^I^'?'^.''*^* * 
writ of quod ei deforceat is given; at the common law there lay no ^^ ^* 

writ of quod ei deforceat, but by cuftome there did, as in Wales. ^^ jj 5/^*5^ 

If tenant in dower, tenant by the courtefie, or tenant for life 4H.7. 2. L;b.5. 
had loft by default, they were without remedy, becaufe they could fo.?5. 11.3.0.9. 
not have a writ of right. Another mifchief was, that iCL-ing by the See the fin't part 
firft chapter of this parliament it did alter the eftate of tenant in of thel'iHiiu.cf, 
frank mariage, and tenant to them and the heirs of their bodies, 48f,48»- ^1^ 
Sec. from a fce-fimple to an eftate tail, whereupon a reverfion in ^^ 
point of ftate was in the donor expedlant ; by reafon whereof, if 
a recovery by default had been agaihll tenant m fr.ink- mariage, or 
other tenant in tail, ihey had been alfo without remedy, becaufe 
ihcir eftate being fo changed, they could not have a writ of 
right no more then the other tenants for life here recited cculd 
have; therefore by this a£l a quod ei deforceat is given to them all, 
whrreby it appearctn, that (as hath been faic) the makers of the 
a£l intended a change of the eilate tail, and providcmly made prg- 
vifioD for tenant in tail by this a6l. 

Dd 2 It , 
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4E.3.38. 5E.3, It is agreed, that if a recovery by default be had sgainll the 
^8 33 E. 3. hufband and wife, tenants in frank- ma riage, or tenants for term 
20 e!7 47? ^^ ^^^^^ lives, that they (hall have a quoii ei dtforceat upon this aft; 
41 F. 3. 3c. hut it is holden in feme books, that if the hufband and the wife be 
4 1 4. I ». feifed, as in ihc right of the wife, for tern of her life, and a re- 

PN.B.i56.a.c. covery be had againft them by default, that they (hall not have a 
^uod ei deforceat tor three reafons : 

1. That the hufband is not within the words of the (latute* for 
he is not (enant for life, but feifed in the right of his wile, who is 
tenant for life. 

2. That the hufband may difpofe of his, wives eflate, and alien 
the fame during his life. 

3. Provifion is made by the next precedent chapter, that the 
•wife in this cafe may have a cut in njita after the deceafe of her 
hufband. 

But I take it that in this cafe, if the recovery be had mccrly by 
default without the agreement of the hufband, that the hufband 
^nd wife may have a quod ei deforceat by this aft ; for as to the firfl 
rcalon, though the hufband be feifed but in the right of his wife, 
yet the wife is tenant for life, and the hufband is named but for 
conformity. / 

And if a leafe be made to a feme fole^ and flie taketh hufband. 
ard a recovery be had by default againfl them, they fhall have a 
'quod ei. deforceat by this aft. 

As to ihe fecond rcafon, the fame may be faid, when the hufband 
and wife are donees in frank-mariagc, or joyntenants for life; 
for in tiicfe cafes the hufband may difpofe of the lands during 
his life. 

And as to the lafl rf afnn, this flatute intended to give to the te- 
nants for life a prrfcrt rerr.cdy to relieve themfelves, as in this cafe 
the hufband and wi^e rray xiuring the life of the hufband ; ioi it is 
agreed, that after the death of the hufband the wife fhall have a 
qucd ei deforceat. 

But if the recovery be had by the agreement of the hufband, 
then he can never bring a quod ci deforceat, 
[ 351 ] (3) Amhtat dcUm, &:c.] This flatutc doth alfo extend to courts 

10 E. 4. 1. tl>at be not of record, as the court baron, as in a writ of right in a 

court baron, Sec, 
Seethe firft p:rt (4) Per dffal/am.'] If A. and B. be feifed of lands, and to the 
JJ4^',^"6^'*' ^^i^^'s o^ >^- ^ recovery is had againfl them by default, A. fhall 
46 E. -.''21?^ have a writ of right of his moity, and B. a quod ei deforceat upon 
".'fV^JVi. this flatute, and when they recover they fhall be joyntenants 
i .N B. 15^ h. again. 

T '>J n* " ^ -^" * ^^^^ coparceners in taile lofe by default, they fhall joync in a 
s'h 7. Vd ci ^^^^^ ^' dt/irceat, yet the default df the one is not the default of the 
Jcio.c cT" otl cr : ^ but if ttMiant in taile lofe by default, &c. and die, the ifTue 

«!<;£. :. Cticd in taile fliall not have a quod ei deforceat but a formcdon in the 
r\ tie fore' 9. ^ dtfcciider. 

Pu^h*' -V'i' * '^ ilt-parture in dcfpight of the court (unlefTe it be in a writ 

Kor ii.'c.iri ^^ ^'Z' ^ ^*'^'" ^''*^ mife jcyned) is holden to be within this aft, for 
3}.inco Liimcrs hr n:..l;cs default in tiiat cafe when he is dcmaunded; but upon a 
^.'1?- Kihil i tJf, no quod ei defcncat doth lie. 

•' 3^ r. -J. Qucd tf A tenant for term of \Vq. i^'lces default in a precipe, where- 
■i-'>/r T-'^ uror. I'.c in lie n ve.f.on ib icc- ive.! a/.d ^had to ifluc, and it is 
^^L. r'.r.iF \. ft>unJ againil the tenant by rj<.tit, and judgement is given for the 
1. ■Li'w ^1. 36. ** demaiid^uit. 
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demandant, the tenant (hall have a quoi/ ei defarctat, for albeit., 
there is a'verdidt given, yet the judgement is given upon the 
default. 

fiat in an affife, and in an aflion of wafte, although the tenant 
make default, yet there is a verdid given, and upon that verdidt 
the judgement is given in both cafes, and therefore there no quod 
ei deforceat doth lie within this ad. 

A woman brings a writ of dower againft tenant for life,; and 
recover by default, the tenant brings a quod ei deforceat^ and re- 
cover by default, the tenant in dower (hall have a quod ei deforceat 
by this ilatute : and fo note a quad ei deforceat upon a qufid ei de* 
forceat. 

If the tenant for life in a precipe vowch, and the vowchce will 
not appeare, by reafon whereof the tenant lofeth by defaulc, 
he fliail have a qiiod ei deforceat b^ this ad, albeit the judgement is 
not given for the proper default of the tenant, for this ftatute faith* 
per defaliam generally, and not per defaltam fuanu 

( 5 ) Cum ad hoe per'ventumfuerit, quod tenens neceffe babft o/iendere 
jus /uum, non pojfunt ip ft fine hi is ad quod fpeilat re^erjso de jure rr- 
fpondere : et idea concedatur eis quod ^uocent ad nvarrant* fecundum te- 
nor em hrevis ac ft ejjent tenentes in priori brenji^ ^warrant* baheant."^ 
For the better underftanding whereof the forme and order of the 
entry of the rfecord and pleading (a window which letteth in light 
to many cafes) is herein to be known, which is, tiiat in the quod ei 
deforceat, the demandant count that hecr llie was frifed of the land 
for terme of life, or in taile, without (hewing of whofc leafe or 
gift, for that the adion is brought of his ownc poflellion, and al- 
ledgeth the efples in himfelfe, and that the defendant hath deforced 

* him without making of any mention of the record. And then the 
tenant may defend the right of the demandant, &c. and either 
fliew how he recovered againft the demandant by formedon or 
other rcail adion, and in the purclofe of his plea (hall fay, that 
ipfe par at us eft ad manutenendum jus et titulum fuum pradiiV per do^ 
num prieditt\ \^c, unde petit judicium^ whereby the defendant in the 
quod ei deforceat is become ador, and in eiFed reviveth the former 

• adion, and the demandant in the quad ei deforceat is become ifi 
manner of a tenant to the former adion, and may vowch as if he 
were tenant to the former adion, becaufe if he hath but an edate 
for life, it is not fafe for him to pleade in chiele, but to vowch him 
in the rever(ion, therefore he can vowch no other, but him in the 
reverfion ; or if the defendant notwithftaiiding upon the title of 
the former recovery plead feme other barre, then the demandant 
in the quod ei deforceat (hall not vowch at all, becaufe the former 
adion is not revived. And if the defendant plead the former re- 
covery, the demandant may traverfe the title, or plead any thing ia 
barre of the title. 

(6) ^od ienens neceffe babet.] It is not of necelTity that the de- 
fendant in the writ of quod ei deforceat, doe plead the former re- 
covery, but (as hath been faid) he may plead arty other barre. 

(7) Non pofjunt ipfifine hiis, &c.] ^^j thcfe words the demandant 
in the quod ei deforceat after the recovery pleaded cannot vowch 
any other but him in the revcrlion. 

(8) Concedatur iis quod vocent ad ivarrantum,Hc, etc ft ejfent. te- 
nentes in priori brevi.] Upon th'cfe words, two conclufions are to be 
^blerved. 1 
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l^irft, that albeit the demandant m the quod ei deforceat after ths 
recovery pleaded cannot vowch^ yet the ^md ei deforceat may b^ 
main tenable. , 

Secondly, if the recovery by default be in fuch an a6lion wherd 

no vowcher doth lie, yet the qwd ei deforceat is maintenable, and 

thefe words are to be intended, that fuch tenant fhall vowch which 

might have vowched in the firft writ. 

t4H.7. $. And therefore if the judgement by default be in a fcirefaciat 

18 J). 41 E. 3. brought upon a recovery or fine, or in a writ of entry, or m the 

30. 44 E. 3. 4^. q^iin^ brought againft the diffeifor himfelfe, there lieth no vowcher, 

1. II. u 1 uj). ^^^ ^^^ ^ ^^^^ ^^. ^^^^^ jj given by this a6l upon fuch a recovery 

by default. And where the vowchee ihould not have his age in 

50 E. J. 15. the former writ, hce fhall not have his age in this writ, for this writ 

is of the nature of the other. 
10 H. 7. 10. The tenant in a quod ei deforceat may vowch, &c. and fo both 

tenant and demandant (as hath been faid) may voivch in this adl, 
feeing the ftatute doth give a vowcher, by confequence he (hall re- 
cover in value. 
xoH. 7. 29. t. But note this ad doth give but one vowcher, and therefore the 
9 £.3.11. vowchee (hall not vowch over, and fir William Herle faid, that 

they sy^Ttfages gents queux fieront ceft fiatut. 

41 E. 3. 8. 30. (^) Cum oportet eos peter e tenementa per defaltam amij^a,] Here- 

l?N B^i^Tf. "^°" ^^ ^^ holdcn, that he that loft by default may have a quod ei 

* * ■ ^^' ' deforceat againft the alienee of the recoveror, becaufe the words 

of the ftatute are indefinite ; and unlefTe the writ did lie againft 

the alienee, the demandant could not have the cffedl of his fui^ 

«f;«. the reftitution of the land. 

See the ^x^ cart of the Inftitutes, fe£l. 674, 675. 
(10) Cum aliquando contingat.^ By the purview of this ftatute, 
if the wife having no right to be endowed, bring a writ of dower 
againft the gardicn in chivalry, and by favour the gardein in chi- 
valry doe yeeld ,dower, or make default, or plead faintly, by 
Sef the Statute means whereof the wife lecovercth her dower in prejudice of the 
of Mario, c. 16. heire, the heire after he commeth to his full age fhall have a writ 
of mordaunc' againft the wife, as he might have againft any other 
• deforceour. 
[ 353 ] (11) Pracipe A, quodjufte, &c.] Here the forme of the writ of 

auod ei deforceat for tenant in dower is fet down, and it is fo called, 
Sec before cap. 1. bccaufe of ihefe words in the writ, quod ei deforceat^ and f</eing the- 
Foroiedon. forme of the writ is here exprefled, the flatute that givcth the writ 

needs not to be recited, as before hath been faid. . 
Regift. 171. Note in none of thcfe writs it is faid injufie deforceat (as com- 

monly in writs it is) becaufe this aft giveth the forme, and injufie 
is not in the ftatute. 

(12) ^(Td mulier jus nonhahet in do\e,'\ Note, this is a good 
barr' in a quod ei deforceat. 

(13) 'Non hahuit aliamd recuperare quam per breve de reSo^ quod 
eis compel ere non potuit qui de merojure competere non potuerunt i/eluti 
tencntes ad terminum <vit4e vel liberum maritagium, vel per feodum tal" 
tiathfn^ in quit us difibus fal*uatur reverfio,'] Upon thefc words fourc 
things arc to be o^ferved, 

1. Firft, that n.^ne fhall have a writ of right, but he that hath a 
fee-fimple, here calied merumjus, 

2. That tenants in caile cannot have a writ of right. 

3. This 
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3. This is an expcvfiuon of the firA chapter of this parliament, 
that thereby the eilate taile is of an eftate in fee-fimplc become 
a divided and particular ellate, whereupon the reverfion in fee ^3 
exped>ant. 

4. Fourthly, albeit tenant by the curtefie be not expreffely Regift.471. h, 
nairied in tluefe former writs, yet is he witiiin the mifchicfe And 

purview of this Ilatute, for he is u.ye/ti ad terminum ijii^. 



CAP. V. 



^UAI de advocat'ionihus ecchfiarum 
nonfint niji tria brevia ori^inalia 
videlicet breve de re£lo^ et duo de pof- 
J'eJJione^ fcix. ulwna prajentationis^ 
et quare impedit (1), et hucufq\ ufi^ 
tatum fuerit in regm^ quod cum a/i- 
quis jus prafentandi non habe}2S (4) 
prafentaverit (3) ad aliquam eccle- 
Jiam {$)ycujusprafeniatus Jit admif- 
fus (6j, ipfe qui vents ejt pair onus 
per nullum allud breve recuperan 
potuit advocationem fuam (2)> quam 
per brev£ de re39 (7) quod habet 
termlnare per duellumy vel per mag^ 
nam ajfifam^ per quod haredes infra 
-^etctera exijlentes per fraudem et neg^ 
li gent lam ciijiodum^ hceredes ettam five 
major es^ five minores per negiigentiam 
vel fraudem tenentiwn per legem An- 
glicc^ vel mulierum ter.entlum in do- 

tem^ vel alio modo ad ter- 
r 354 3 m'lnum vitcCy vel annorum^ 

vel per feodum talUatuwy 
mmltotiens exharedotionem tatiebantur 
de advocationibus i/lis^ vel ad minus 
(quod eis melius fuit) ponebantur ad 
breve de rc6f0y et in cafu omnino ex» 
h/eredati fuerunt hucujque: Jlatutum 
ejl quod hujufmodi prajentationes (8; 
nonfint hujufmodi reclis haredibus (9), 
out fllis ad quoipoji trior tern aliquorun^ 
hujufinodi (11) advocationes reverti 
debent ( lo) itaprajudiciales^ quin quo-^ 
tiefcunque aliquis jus non habens^ tern- 
pore hujufmodi cujhdiarum praj'enta* 
verity vel temp^.re t nentium in dote^ 
per legem AngiKCy Vil alio modoy ad ter- 
minum vita^ vel annorwn (12), W 

per 



^yr^HEREAS or advow&ns of 
churchts there be but three 
original writs, that is to fiy, one 
writ of right, and two of poffeilion, 
which be darrein prefentment, and 
quare impedit; and hitherto it hath 
been ufjd in the realm, that when any 
having no right to prefent, had pre- 
fented to any church, whole clerk was 
admitted, he that was very )>atroa 
could not recover his advowfon, but 
x>nly by a writ of right, which (hould 
•be tried by battail or by great aiSfe, 
whereby heirs within age, by fraud, 
or elfe by negligence of their wardens, 
and heirs both of great and mean 
eftatc, by negligence or fraud of te- 
nants by the courtefie, women tenants 
in dower, or other wife, for term of 
life, or for years, or in fcc-rtail, were 
many times dilherited of their advow- 
fons, or at leaft (which was the better 
for them) were driven to th::ir writ of 
rigUi, in which cafe hitherto they were 
utterly difmheritcA; it is provided, 
that fuch prcfentments ftiall not hz fo 
prejudicial to the right heirs, or to 
thein unto whom luch advowfons 
ought to rcvett after the death of any 
perfons : for as often as any, having no. 
right, doth prefent during the dme 
thjt fuch heirs are in ward, or during; 
the elites of tenants in c'ower, by rhv; 
courtcfiei or other wife for term of life, 
or of years, or in tail; at the ncM 
avoidance, when the heir is come to 
full age, or when after x\-\q doatli of 
the tenants before named the aivow^ 
D d 4 i^M 
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fer feodum taUiatum (l3.)> in proxima 
'v:Jcntio*ie^ pojiquam hares ad atatem 
pcrvenertt (14), vel advocatio pofl 
mortem tenentium in forma pradi^a ad 
hceredem plena atatis extfientem re- 
verteiury habeat eandem a5iionein et 
recuperationem per breve de aavoca- 
tione puffefforium (15), qualem haberet 
ultisnus antecejfcr (16) hujufwodi ha- 
7\'dis plenam habens atatem^ in ulthna* 
vacatione tempor* fuo a€cidente ante 
fnortcm fuam^ vel aniequam dinjiJ]lQ 
fa.'^^afuerit ad Urmlnwn vel ad feodum 
ialUaium {\'])^ut pradiSIum eji. Hoc 
idgm ohfervctur de prafentationibus 
fa SI is ad ecclefiai de har edit ate uxorum 
(18), tempore quo fuerunt fub potejiate 
v'lrorum fuoi um^ qu'ibus per ijludjia- 
iutum fubveniatury per rernedium fu^ 
praditlum^ Viris etiam religiofts ( 1 9 )> 
shfcopis^ archidiaconis^ reSioribus eccle^ 
jiarum^ et aliis perfonis eccleftajiicis per 
ifitid idemjiatutumfubveniatur : ft ali- 
qui s jus prafentanai non habens pra^ 
jentciverit ad ecdefias domus five pra^ 
laiia'i dignitati aut ferfonatui fpcdfan^ 
ics^ tempore quo vacrveriat pralatia^ 
di gr.it at es^ aut pirjouatus hvjufmodi, 
Ncc iarfien ita large intelligatur ijlud 
Jlatutum^ quod perfona^ ad quorum re- 
medium Jiatutum ijlud eft editum^ ha^ 
leant recuperare jupradiSlum-i dicentes 
quod cvjiode^^ tcnentes in dotem^ per 
Ugtm Anglia^ vel alias ad terminum 
vitcT^ vel amtorum^ vel viri fidie de- 
fcndcrint (20) placitum per ipfos^ vel 
t'zntra ipfo motum^ quia judicia in 
curia regis reddita [11) per ijlud Jia^ 
tu'um non adnihilentur^fedjlet judicium 
in fuo rolorcy quoufque per judicium 
I'urta regis tayiquarnerroneum [ft error 

inveniatur) adnulUtur^ vet 
[ 355 ] ^V^ ultima: praJ£ntaiior,is^ 

vel inquifitio per quare im^ 
pc ^it fi trarfitrit per at-ifUfam^ vel 
pr i. Q-tiji t at. 071. m adnuU ci u r, qua 
/; ; jtis cGii.iu.it ur. Et dc catero una 
: .thic. pluatundi in brcvibus uL'ima 
j^ri*fnt(^tionis^ et quarv impcdit^ inter 
jvjiuiarios oLjervetUf y quo::d hcc^ quod 

Ji pars 



fon {hall revert unto the heir being of 
full age, he fliall have fuch adlipn by_ 
writ of aclvpwfon pofTeilarije^ as the 
laj^ anceilor of iuch an heir (hould 
have had at the laft avoidance hap- 
pening in his time, being of fuU age 
before his death, or before the deinife 
was made for term of life, or in fee- 
tail, as before is faid. The fame Ihall 
be obferved in prefcntments made 
unto churches, being of the inheri- 
tance of wives, what time they {hall 
be under the power of their ImU^ands, 
which muft be aiiled by this eflratute 
by the remedy afore faid. Alfo reli- 
gious men, as bifbops, archdeacons^ 
parfons of churches, and other fpiri- 
tual men, fhall be aided by this eita- 
tute, in cafe any having no right to 
prt fent do pi efent unto churches 
bchonging to prelacies, fpiritual dig- 
nities, parfonages, or to houfes of re- 
ligion, what time fuch houfes, pre- 
lacies, fpiritual dignities, or paifonagcs 
be vacant. Neither fhall this ad be 
fo largely underflanden, that fuch per- 
fons, for whofe remedy this ftatutc 
was ordained, Ihall have the recovery . 
aforefaid, furmifing that guardians of 
heirs, tenants in tail, by the courtefic, 
tenants in dower, for term of life, or 
for years, or hufbands, faintly have 
defended pleas moved by them, or 
againft them ; becaufe the judgements 
given in the king*s courts ihail not be 
adnullcd by this flatute, the judge- 
ment fhall flsiid in his force, until it 
be rcverfcd in the court of the king as 
erroneous, if errour be found ; or by 
affife of darrein prej'entment^ or by 
enqucft by a writ of quare impedit^ if 
it be paifed, or be adnuUed by attaint, 
or certification, which fhall be frerly 
granted. And from henceforth one 
form of pleading fhall be obferved 
among juftices in v/rits of darrein pre- 
fentmcnt and quare impedit, in this 
refped, if the defendant alledgcth 
plena rty of the church of his own pre- 
fentation, the plea fhall not fail by rea*- 

fon 
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Jipars rea ixciptat de plenitudine eccle^ 
fm perfuam propriam prafentationem^ 
non propter illampkmtudinem remaneat 
'loquela^ dutnmodo breve (22) infra tem^ 
pus femefire (23). impetretur^ quan- 
quam infra tempu% [ernejlre prafenta^ 
iionemfuam recuperare non poffit, Et 
cum atiquando inter plures clamantes 
advocationem alicujus ecclejia paxfue- 
r it for mat a inter partes^ et irrotulata 
coram jujiiciariis in rotuloy vel in fine 
Jub hacforma^ quod unus primo prafen^ 
tet (24), et infequente vacatione aiiusy 
et in tertia tertiuSj et fie de pluribusy 
ft plures fint. Et cum unus prafenta^ 
Verity et habuerit fuam prafentationem^ 
quam habere debet per formam conv en- 
iionis illius^ et in proxima vacatione 
impediatur ilte ad quern fpe^at fequens 
prtcfentaiio per aliquem qui fuit pars 
alius conventionisy vel loco ejus : Jla- 
tutum ejl quod de catero non habeat hu- 
jufnAdi impedttus necejfe perquirere 
breve de quare impedity Jed habeat re- 
curfum ad rotulum^ vel ad fin em* Et 
ft in rotuloy vel in fine compertA fuerit 
pradi£f paxy vel conventtOy mandetur 
vicecomitiy quod fcire faciat parti im^ 
pedientiy quod fit ad aliquem brevem 
diem continentemfpocium xv. dierumy 
vel trium feptimanarumyfecundum quod 
locus eft propinqu0s vel remotus oftenfi 
(ft quidfciat dicere) quare ftc impedi- 
tus talem prafentationem fuam habere 
fion debeat. Et ft non venerity vel 
forte venerity et nihilfiiaidicerey quare 
ftc impedttus prafentatienem fuam ha* 
ben non deb eat y ratione alicujus fa,^i 
^oft pacem faStaMy vel irrotulatamy vel 
cbirograpbiitamy recuperet preefenta" 
tionemfieamcum dar^tnis fuis* ht cum 
contingat quod poft mortem antecefforis 
fuiy qui ad aliquam eccleftam prajenta- 
vit perfonamy affignaia fuerit ilia ad-- 
vocatig in dotem alicujus mulierisy vel 
tenenti peY legem AnglicCy et tenentes in 
dotemy vel tenentes per legem Anglia 
prafntaverinty et verus hares poft 
mortem hujufmodi tenentium per legem 
Anglia^ vel in doteniy impediatur pr^^ 

fentarc^ 



fon of the plenarty; fo tfta tjhc vn'it 
be purchafed within Hx^ months^ 
{Rough he cannot recover his prefen- 
tation within the fix months. And 
fometimes when an agreement is 
made between many claiming one 
advowfon, and inroUed before the juf- 
tices in the roll, or by fine> in this 
form, that one ihall prefent the firft 
time, dLU'Jk at the n.'xt avoidance ano** 
ther, and the third time another; and 
fo of many, in cafe there be many. 
And when one hath prefcnted, and 
had his prefentation, which he ought 
to have according to the form of their 
agreement and tine, and at the next 
avoidance he to whom the fecond 
prefentation belongeth, is diftiirbed 
by any that was [)arty to the faid fine, 
or by fome other in his ftead; it is 
provided, that from henceforth they 
that be fo dillurbed (hall have no need 
to fue a quare impcdit, but fhall re»- 
fort to. the roll or fine; and if the 
faid concord or agreement be found 
in the roll or fine, then the (heriff 
fliall be commanded, that he give 
knowledge unio the diiturber, that 
he be ready at fome (hort day, con- 
taining the fpace of fifteen days, or 
three weeks (as the place happeneth 
to be near or far) for to (hew if he 
can all edge any thing, wherefore the 
party that is difturbed ought not to 
prelent : and if he cone not, or per- 
ad venture doth come, and can all'^dge 
nothing to bar the party of his pre- 
fentation, by reafpn of aiiy deed made 
or written fince the fine was made 
or inrolled, he (hall recover his pre- 
fentation with his d-.miges. And. 
where it chanceth that after the death 
of the anceftor of him that prefented 
his clerk unto a church, the fame ad- 
vowfon is affigned in dower to any 
woman, or to tenant by the curtefic, 
which do prefent, and after the dcatti 
of fuch tenants the very heir is dif- 
turbed to prefent when the church is 
void, it is provided, th^t from hence- 

forth 
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Jeniare-i cum ecclejia vacaverii: provi^ 
fum ej}y qucd de catero Jit in eUSiione 
impedttij utrum * perquirere velit per 
breve de quare impedity vel ultima 
prafentationis (25). Hoc etiam de 
ta:tero ohfervetur de advocationibus di^ 
inijpsadterminum vita^ vel anncrum^ 
vel ad feodum taliiatum, Et de catero 
in hrevibus ultima prafentaticnisy et 
quare impedit adjudicentur dampnaj 
videlicet^ ft tempds feme/ire tranjierit 
per impedimentum alicujuSy ita quod 
gpifiopus ecclefiam confer at (28), et 
verus patronui ea vice prafentationem 

Juam amittatj ajjudicentur dampna 
(2b) ad valorem ecclefta {2g) de duo- 
bus annis. Etft tempus femejfre (27) 
non tranfierity fed difrationetur pra^ 
Jentatio tnfra tempus pradi^ium^ tunc 
adjudicentur damna ad valorem mcdie^ 
talis ecclefia per unurn annu?n. Etfi 
impeditor ( 30) nihil habeatj unde re/ii- 
iuerepoffit damna^ in cafu quando eplf- 
topus corfcrt ecclefia per lapfum tempo- 
risy puniatur per prifonam duorum an- 
norunu Et ft advocatio dfrationetur 
infra tempus femijirey puniatur tamen 
impeditor per prifonawi dimidli anni. 
Et de caiero concedantur brevia de 
eapel/isy prabendisy vicariisy ho/pitali- 
buSy abbatiisy prioratibusy et aliis domi^ 
bus qua funt de advocationibus alio- 
rwrty qua prius concedi non confueve- 
runt(^l). Et cum per breve (32) 
indie av It (33), impeditur re£for ali- 
cujus^ecclefiay ad pet end' decimas (34) 
in v'lcina parochiay habeat pa tr onus 
re^ori ftc impedit^ breve ad petendum 
fdvocationcm decimarum petit arum* 
Et cum difrationatum fuerity procedat 
pojlmodumplacitum in curia chrifliani^ 
talis y quatenus difrationatum fuerit in 

, iuria regis (33). Cwn advocatio de- 

fccndat participibusy licet unus bispra* 
ftntety ct ufurpet fuper coharedem^ non 
propter hoc exclufus, fit ille in toto qui 
fail negUgenSyfed alias habeat turnum 

fuum prajentandiy cum acciderit f 35 ) . 



forth it fhall be in the election of the 
party difturbed, whether he will fue a 
writ of quare impedit, or of darrein 
prefentment. The fame (hall be ob- 
ferved in advowfons demlled for term 
of life, or ye^rs, or in fee-tail. And 
from henceforth in writs of quare * 
impedit and darrein prefentment, da- : 
mages {hall be awarded, that is to ; 
wit, if the time of fix months pais by 
the difturbance of any, fo that the 
bifbop do confer to the church, and 
the \tvy patron lofeth his prefentation 
for that time, damages (hall be ' 
awarded for two years value of the 
church. And if the fix months be t 
iiot paffcd, but the prefentment be 
dcraigned within the faid time, then 
damages (hall be awarded to the half • 
year's value of the church ; and if the 
difturber have not whereof he may 
recompenfe damages, in cafe where 
the bifhop conferreth by lapfe of time, 
he fhall be puniihed by two years 
imprifonment : and if the advowfon be 
deraigned within the half year, yet 
the difturber fhall be puniihed by 
the imprifonment of half a year. And 
from henceforth writs (hall be granted 
for chapels, prebends, vicarages, hof- 
pitals, abbeys, priories, and other 
hcufes which he of'the advowfons of 
other men, that have not been ufed to 
be granted before. And when the 
parfon of any church is difturbed to 
demand tythes in the next parifh by a 
writ of indicavit, the patron of the 
parfon fo difturbed, (hall have a writ 
to demand the advowfon of the tythes 
being in demand ; and when it is de- 
raigned, then (hall the plea pafs in the 
court chriftian, as far forth as it is de- 
raigned in the king's court. When 
an advowfon defcendeth unto parcen- 
crp, though one prefent twice, and 
uiurpcth upon his coheir, yet he that 
was negligent (hall not be clearly 
barred, but another time (hall have 
his turn to prefent when it falleth. 
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%k 20. 39940. 51. 58, 59. 64, 65. 69. 1C4. 14S. 196. Hob. 238. 2 3e 3 Ed. 0. «.. 13.) 

(l) Cum de aJ'voCatiomBus ecclejtarum nonfint nlfitria hre^ia origin 
valta, 'ViX, tretfe de re&o^ et duo de poffiJ/Ioue^JciL ultim^p prafenta* 
douh et quare impedir.] An aiSfe oi darrein pre/entment no man can 
have» without alledgiiig a prefentment in his own time. 

A writ of rignt of advowfon a purchal'er cannot have, without Brit. c. 94. foK 

alledging a prelentation in his own lime, but a quare impedit 2l. 133. Bradl.li.^ 

p^rchafer may have, and alledge a prefentation in him, from whom ^^^* *4-7« F'«ta, 

he purchafed the fame; and to that end faith Britton was the ,V",V*5.^^' 

quare impedit provided ibr. remedy of fuch purchafers, but the Clan. lib. is. ca. 

^uare impedit i& more ancient than t&b time of £. i. as appeareth 17- li- 13* cap. 

by Glanvile. ^ . »°> *»• 

In 8 £. I. it appcareih quodfunt tria hre*via de ad<vocatione placi- C 357 3 

tahiliat bre*ve de reefo, quare impedit, et ultima prafentationis '^ but Tr.8E. iKot. 

yet the originall writs of dower and ceflkvit, &c. do lye of an ad- *6- Coram Rege. 

vowton, and fo doth the judiciall writ of Jcire facias, ^^ 247.** *** 

(2) Et bucujque ufttatum fuerit in regno^ quod cum aliquis jus pnt^ Fleta, li. 5.C. 17. 

Jentandi non babens pr/efenta<v€rit ad aliquam ecclejiam, cujus preefinta^ 7 E. 3. 27. 43 E. 

tusjit admijjus^ ipfe qui *verus eft patronus^ per nullum aliud bren>e recu- 3^ ' 5* .'4 E. 2, 

perare potuit advocationem/uam, qua per breve de redo.] For thefe ?^''T*c^«^^*' 

words, ad'VQcatiot prafentAtio^ ecclejta, ^c, whereof they are o"theInftitute^ 

derived, and the feverall forts of them fee the firil part of the hQ, 10. iSo. 

Inditutes. . 184.643,644, 

( 3 ) Prafentanierit. ] By the order of the common law, if one had ^4S» 646, 647, 

prclcnied to "a church whercunto he had no right, and the bifhop ^* . 

had admitted and inilituted his clerk, this incumbent could not be l*^^'',^''^; 5^ 

y r y r Bolwels cale. 

T^moved for divers rcafons. gvo. li^. Pr^feQU 

Firft, for that he came into the church by i judiciall aft from the al eglife 46* 

bifhop (who the law intended, y?r«/tf/i/ arcbi'vis, to do right) the 6 E. 3. 38, 39. 

incumbent could not be removed, neither by writ of right of ad- ^"jj^*.^!:? ^^^ 

vowfon, nor aflife of darrein prefentment^ nor quare impedit, onely the J^^ Ls"*^^'"* 
patron fhould recover liis advowfon in a writ of right of advoivfon, i[ 

which by the ufurpation was deveftisd from him. 

Secondly, that by the common law in ever)- town and pariih there a* 

ought to be pcrfonfi idonea, and this appeareth by the words of the 
writ of quare impedit, k^c. qucti penmttat pr<^fentare idonea perfon^, l^c. 

And when the biihop had* admitted him able, which implyed that Regift. F.N.B: 

he was idonea perfona, then the law had his finall intention, <viz, that 36. 
the church fhould be fufiiciently provided for, and then the church 
was faid to be plena et confulta. 

Thirdly, that the incumbent having curam animarum might the .3. 

more effieAually and peaceably intend fo great charge, the common Bria. C. 4. fo. 

' law provided, that after inftitution he (hould not be fubjecl to any ^44- 35 ^" '• 

aftion, to be removed at the fuit of any common pecfon, without f^'^^^lTbid'It] 

all rcfpsA of age, coverture, imprifonment or non-fane memory, jq E.i.'cora- ' 

and without regard of title, either by defcent or purctiafe, or of any mon 22. 6 E. jf ' 

cftate; wherein vou may (as often it hath been) obferve what in- 5^ >> £• 3- 

conveniences Qii;;'^ i«p. xs^- 
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44 F. 9. 21. conveniences follow^ when the right Inftitntion of the common law 
35 H. §. 64. is not obfcrved. 

L'b. 6. fol. 5. By this words frar/enfa-verit, it appearcth that no plenarty doth 

Bofweis cafe. put the patron that hrfth title to prefent, out of pofltlfion, but onely 
17 E. 3. 64. b. plenarty by prefentation ; but plenarty by collation doth put him 

that had right to collate out of pofTelFion. 
50 E. 3. 14. b« (4) Pari jure et rationejus pra/entandi non bahens,'] Untenant for 

yeers, or gardcin in chivalry bring a quare imptditt although the 
defendant hath a writ to the bilhop againft the termor or gardein, 
and his clerk is admitted, inftituted and indudled, notwithftanding 
the tenant of the free-hold of the advovvfon is not put out of 
pofTelTion. Note a diverfity between a meer ufurpation, and him 
that comes in by courfe of law. 

(5 ) Ad ecclefiam.'] This is intended of a church prefcntativc. 

(6) Cujus prafentatus fit admij/iu. Albeit that admijfus in his 
proper fenfe is, when the bifhop upon examination findeth him 
able (that is) idonea per/ona, yet here it is taken for inftitution; for 
here is implyed adeandcm ecclefiaml2Sid. therefore ofneceffity it mull 

r 358 j be here taken for inftitution, and die rather, for that before infti- 
tution the righlfull patron is not put out of pofteffion. And it is 
to be obferved, that by the inftitution the church, as to all common 
perfons, is plena et confulta as to ihe fpiritualty, that is to fay, the 
cure of fouls : for when the bifhop doth inftitute him, he faith, in- 
fiituo te ad tale beneficiumy et habere curam animarum^ et accipe curam 
tuam etmeam\ but before indu6lion the parfon hath not the tempo- 
raltics belonging to his rc^ory. 

liut the church is not full againft the king before induction, be- 
caufe in the kings cafe plenarty is to be intended of a full and 
compl^t plenarty, afwell to the tcmporalties as to the fpiritualty. 
Nota, prefent admiflions and inftitutions, &c. are the life of advow- 
fons ; and therefore if patrons fufpcft that the regifler of the 
bilhop will be negligent in keeping of them, he may have a cer^ 
tiorari 10 the bifhop, to certifie them into the chancery. 

And if there be an ufurpation upon the king by a compleat ple- 
narty, the king cannot prefent to the church, before he hath removed 
the incumbent by quare impedity left contentions might grow in the 
church between the feveralJ claimcrs of the benefice, to the difturb- 
ance or hindrance of divine fervice, and this was by the common 
law. 

But in that cafe the king is onely put out of pofTeifion, as to the 
bringing of an adhon, but the inheritance of the advowfon is not 
devefted out of him : fee in the fourth part of the Inftitutes, cap. 
Ireland; when an * incumbent is made a bifhop, either in England 
or Ireland, &c. who ftiall prefent. 

(7) ,^am per breve de re£lo.] This )$ to be underftood where 
the patron that had a fee fimplc, and that he or fome of his ancef- 
tors hal prcfented: bat if the patron claimed the fee-fimplc of the 
advowfon by purchafe, and had never prcfented, there he could 
have no writ of right of advowfon, but before this ftatute had loft 
the advowfon. And like wife if tenant in tail, or tenant for life had 
fulFered any ufurpation, they had been remcdilefTe by the common 
law, becaufe they could have no writ of right. 

If a bifhop, abbot or prior, &c. purchafe anadvowfon, and fufFer 
an ufurpation before they prcient, they and their fucceflbrs arc bar- 
red for ever, unleflfe by force gf this ad the ufurpation be avoided 
m a ^fiarf ynpedit. 

Therefor^ 
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Therefore in pcrufmg over the fcvcrall branciies of this ftattite, 
it fhall appear what cafes be remedied by this a£t« and what remaiti 
at the common law. 

Per quod haredes Infra atatem exiftentes per fraudejn et negli^ 
gcntiam cu/}o,dum^ha:redes etiamfwe maj ores Jive minoresternegli-' 
gent t am y velfraudem temrJium per legem jinglia^ velmulierum Z^- 
nenttum in dolem^vel alio modo ad teminum vita^ vel annorum^ vel 
per feodum talliatum multotiens ^xharedationcm paticbantur dc ad'_ 
vocationibus iUis^vel ad minus (quodeis melius fuit) ponebantur ad 
breve de re£fo^ et in cafu omnino exharedati fuerunt hucufq\ ^c. , 

Here is the preamWe containing the mifchief, let us therefore 
pcrufe the words of theaft. 

(8) Statutum efi quoti hujufmodi prafentatiortes,'] The preamble 44 ^ 3- ^^i- H^. 
cxtendeth onely to heirs in wsLxd, per frauJim et negligeKtiam rufip^ "' J°'* 33- 
dumj ^c. and the words of the body of the adl are, quod hujujinadi Porthhi^wrd 
pr^r/eut at tones, fuch prefentations; but thefe words are to be ex- Bujufmodi, (a 
pounded, fuch prefentations that be in the fame mifchief: and there- ca. 4. &circum- 
fore this aft extends to heirs of advowfons, though they be out of ^fcacagatis. 
ward. 

(9) Reelzs hieredibus.'] This aft relieveth onely infants that have 35 H. 6. 64. 
advowfons by defcent; for if an infant have an advowfon by 
purchafe, he rcmain^th at the common law, and is not remedied by 

this aft. 

And this being a law that fupprefleth wrong, and advancfth [" 350 J 
right, doth binde the king, though he be not named in the 35H.6. ubi fup* 

a(fi. . Lib. 2f.fo.72, 

(10) jiut ilUs adquos poft mortem ali quorum hujufmodi ad'vocaUones ^*^^" Collcdg^ 
re'verti deleft.] Not a [/////] hoc eft illis h^redibuj, to thofe heirs that 




So as this ftatuce doth help the heir of him in the reverfion, and 
not the leflbr himfelf, but the heir of him in the remainder is not 
within the purview of this aft. 

(11) Prft mortem aliquorum hujitfmodi.'\ That is, of tenant by the 
courteiie, tenant in dower, or othervvife for life, or for ycers, or in 
fee tail. 

(12) Pro termino annorumP^ Tenant for term of half a yeer, or a 34 H. 6. 30^ 
yeer^and grantee of the next avoiJance arc within the purview and 
meaning of v\\^ aft; tenant by ftatute merchant, or flaple, or elegit^ 

are within the purview of this flatuie. 

(i 3) Vel feodum talliatum ] Tenant in tail of a mannor, where- 8K. 2. Quare • 
anro an advowfon was .fprcndant, an.l before t!iis ftatute an cf- impciit. 167. 
tranger ufuri ex^, and then tiic ILuuce of doiis condit^ and this aft is '^^- 3- ^bid.S/. 
made, tcna .t in tnil dyeth, an.l the mannor d; fcendeth to his i^Fue; 
yet the heir in rail hath no remedy, b cauie the advovvibn was 
fevered by the ufurpation . and tiiis aft extendeth not to ufarpations 
before this -aft. 

^ But if tenant in tail fuffer an ufurpation after this aft, and dyeth, SE.2.ubi fufra. 
his iffue (hall have remedy by quare imfcdit within the purview of 46 Air. 4. 
tliis ftatute. 

(14) In 
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(14) Ifi prexima *uacafione pofi quam b^trn aiatattm femttmritA 
Note, albeit the heir hath the advowfon by defcent, yet if he fuf- 
fereth an ufurpation, be hath no remedy by this branch, until! 
after he comethof full age; this is to be intended when the heir is 
in ward>for fo this adl putteth the cafe: bat if the heir be out of 
wardt he may have his quart impedit^ or his aflife of darrein fn/eni' 
Mint during his minority. 

(15) Per bre^t de advocations pofejforium.'] This is hy quare im* 
fedit, or aflife of darreiri prefentment, 

(16) ^ualem baberet ultimus anteceffor^ SecJ] Then put cafe, that 
one purcliafeth an advowfon in fee, and dieth before any prefen- 
tation made by him, and this defcends to his heir vi'ithin age, the 
chufch becomes void ; if the heir be in ward, the heir may have 
his quare impedit at his fall age, and if he be >yitbin age, ^d out 
of ward, he may have his quare impedit, and count of a pre- 
fentation made by him of whom the purchafe was made: but he 
oan have no writ of right of advowfon^ becaufe his anceflor, or be 
never prefented. 

Note it is not faid here, qualem bahuity but qualem baieret, as the 
ancellor (hould have had if the church had become void in his time, 
and his title to prefent had accrued unto him, for there the right, of 
at lead the poflibility of adlion doth defcend. 

One feifed of an advowfon in fee, prefcnteth to the church beings 
void, and granteth the fame to A. for life, and after granteth the 
reverfion to K. and bis heirs; A. tenant for life fuffercth an ufur« 
pation to the church, the heir of K. having the right of this ad-i 
vowfon by defcent, fliall, after the death of A. the church becoming 
void, prefent, and yet K. could not have had a quare impedit : but 
if A. had dyed before the ufurpation, then might K. have had a 
quare impedit, and tlierefore his heir fhall have at the next avoid « 
ance that remedy which by poflibility he might have had; and 
herewith agreeth the authority of the book in z £. 3. for there Tond 
taketh this exception, but durU not demur. 

(17) Fel antequam dimiffio faSla fuerit ad termiitum vel ad feodum 
taltiatum.'] Hereof fufficient hath been faid before. 

(18) Htc idem eb/er*uetur de prafentationibus faSis ad ecciefias de 
btrreditate uxorum,] If a feme covert hath an advowfon by pur- 
chafe, (he is not within the remedy of this ad, and that for two 
reafons : 

Firft, here it is faid, boc idem ob/ervetur; but an infant having an 
advowfon by purchafe is not holpen by this ad, et bpc idem obfer<uetur 
in cafe of a feme covert. 

Secondly, de bareditate uxcrum, is here intended of an advow- 
fon bydelcent; for this word baf^editast fee the firfl part of the 
Infticutes, fed. 9. 

^I9) Viris ettam reli^iofis^ &c.] By this prefentation and ufur- 
pation in time of vacation, albeit the free-hold and inheritance is 
tn abeiance in gremio Ugis^ yet the ufurper gaineth a fee-fimple in 
the advowfon: like as if one entereth into lands duiing the vaca- 
tion, and claim the fame as his inheritance, he gaineth an inheri- 
tance by wrong; bat^yet as the dying fcilcd of lands in that cafe 
during the vacation ftiall not take away the entry of the fucceiFor, 
no more fhall the ufurpation during the vacation take away hit 
right of prefentation, when the church becomes void, and if he hz 
dUlurbcd, he fiiall have his quare impedit m 

8 {to) Nee 
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{20) Nee tamen ita large intelligatury Hc.fi3e defcnderint^ So 
great regard the law hath to judgements, as this ael provideth, 
that by any generall words of this aft they (hall not be avoided by 
pretence oi feint defence: quiajudicia in curia regis reddita pro i;f- 
ritate accipiuntur ^ et judiciafunt tanquam juris diSia. 

(21) ^ia judicia in curia regis reddita."] Here is one of the 
maxim es of the common law. 

** Judicia in curia regis reddita mn adnihihntur^ fed ficnt in fuQ 
rohore, quoufque per errorem^ aut attin^am adnullentur, 

•* Nihil tarn conveniens efi naturali aquitati, unumquodq; diffohvu 
eo ligamine^ quo ligatum eft. 

" Intereft reipub. resjudicatas non refcindi. 

(22) Et dt catero una forma placit'* in bremh' ultima pr^fcnt* et 
quare impedit inter juftic* obfernjeturi quoad hoc, quod ft pars reaexci^ 
pi at de plenitudine ecclefta perfuam propriam prafentaticne, non propter 
illam pUnitudine, remaneat loquela, dummodo bre've infra tempus femeftre 
impetretur. By tRe common law (as hath been faid) plenarty before Bnt. fo. 234, 
the writ of quare impedit brought was a good plea, but plenarty 
hanging the writ was no barre at t}ie common law; but now by 

this ftatute, plenarty is no plea in a quare impedit ^ or darrein prefent* 
nunty unlefie it be by the fpice of fix moneths before the quare 
impedit brought; for if the rightfdll patron bring his attion \ ' 

^within the fix moneths, it is maintainable by this ftatute, which 
ihort purview doth remedy many mifchiefs at the common law. 

But this aft doth not bind the Icing, for plenarty by the fpace of. T 3^^ J 
iix moneths is no barre againft him, but he may have his quare im^ 
pedit when he will, for nullum tempus occurrit regi. 

But fome have taken a divcrfity, when the king claimcth the' Mlcb.25E.i. 
advowfon in his owne right injure corona, and when he claimcth it wt. 148. in baa^ 
in the right of a fubjeft; for then he Ihall not be in better cafe then ^^- 3 '^^ ^-.J'^ 
the fubjeft was: as where the king was intitled to prefcnt in the is'^e^'-J'^I 
right of a ward, and one did ufurp, and the church was full by the 
fpace of fix moneths, and it was adjudged within twelve yearcs after 
the making of this aft, that the king by this plenarty was barred 
of his quare impedit. But fince that time the law hath been other- SE.3, 38. 4.3 £« 
wife taken. 3-1^^5^.3. 

Plenarty by fix moneths againft the queen is a good plea, albeit ^'^'^ ' ^ *' 
fhe claime the advowfon by the kings indowment. 24 E. 3. 76^ 

And yet in all cafes plenarty by fix moneths is no plea in a 
^uare impedit. If an advowfon be aliened in mortmain, and the 
church become void, and a llrangcr ufurp, and his dsrke is in by 
dx moneths, yet the immediate lord (hall have a quare ^.npedit 
within the yeare, for the flatute of 7 E. \. de rellgiofts, giveth 
him a yeare, and the immediate lord halfe a yc.are after, &c. and 
for that caufe alio no defcent ot lands in the mcane time ihall take 
away his entry. 

(23) Infra tcmp:iiff7icftre.'\ i. iyfrafcx menfes. And b^caue thi? LIl. >. f. 6r,62, 
compatation doth co'^cjrnc the charch, it is f;'fir .caion tl.it it C-tvib:ci cafo. 
fhaii b' mP'^v' a',cor.iin;r ro th-.* i:(>mputatioii o' ih«' churcl-, •'.■; 'oli 
churrh-ni'^ i d;i h»!l k.iovv; and thcrv'Tr: ih.- r,v',.i^ -jutan-v.! i}.;i; \vi 
m "I iL .a::'j'ii'ii.^ to li"/ krj.-pucr '\.:\ n/ ]':i,f:; y.-i-.r, :ir ! ijL pc- ' 
cou iln^; ?iS '.1 .L^^ ro ti.o 7)\r.i;ot.., --.i-.i :c a" . : 1 -^'vc^. in i!:v c ",i:^t: 
o^"c(»n>...nn pl.us, r,;:/); J^. z. niid ic.:.p^ ii. 5f . vis i . \\\i r'iu c ^S- it 
a^iH- ifcM. 

Ante 
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Sra£l. li. 4 fo. jinU concilium Lateranenfe fttdUun currehat tempus contra prafentantts^ 

fI^* lb"* ^' ^^^ ^^ bi(hop was to provide one to fervc the cure in the meane 
Ex*i. fuppi!^ '^ ^ya\^i and the patron might prefent when he would, fidtton fo. 
pnelat negl. 3. " 225. a. caHcth it the counceil of Lyons in France, for the councell 
&,4. de cone' of Lateran in Rome» This cpnncell of Latcran was holden under 
pr«b. ca. 5. &-. pope Alexander the third, anno domini 1179. 25 H, 2. But oar 
dc*^ure"* «rona* ^^P^*^ ** ^^^ according to the times and perfons exprefled in the 
tusi' Mich.7"E! canons ; for they do give foure moneths to a lay patron, and fix 
i.in banco 105. moneths to an eccleliaflicall, &c. neither hath therein the king any 
Stafford, prior fupreme title by them to conferre by lapfe. And by the conncclj, 
de Lauda. ttmpus ftmcfirt is to bc accounted per dies, et non per menfes amni : and 

therefore we hold, that the time and title to prefent by lapfe, 'nper 
Mich. 5. E.I. rot. legem JngIi/f,occzC}ODed and edabliihed it may be by reafon of the 
100. in banco faid general! councell. See lib. 6. fol. 62. in Catefbyes cafe. 
• R6t'"a^°"'E . * ^" ^^^ Ttigne of Ed. 3. the clergy pretended that lapfe fhould 
3. vv\^t^m^iZ, ^^^^^^ againft the king, whereupon it was thus refolved and pub- 
The councell Hfhed, Rex ad agnitiottem 'veritatis^ et udtollendum dtbitationis fcrupU'- 
bound not the lum, quam qtfidem pr^trogaiii/arum et jurium torona /tue^ nefcii hart" 
prerogative of dicuntur, onvC pair* *uoluit notitia:, quod ah exordio najcente eccUfia in 
e king. Anglia, Reges Anglia ad omnia ecclefiaftica benejicui qualitercunque 

'vacantia, ad eorum collationem, Hc.fpedantiai quandocunqy placeret eis, 
^ p jurefuo refio prajentarunt, Hc.fidque prajentati^ Wc. admijji fuinmtf 

Late° an* '""* ^^' ^^^ obftantihus aliquibus curricuUs temporum,feu • conjiitutionihus 

de prafentationibus hujufmodi infra certu tempuifoQ* in contrarium 

Reel ft dA. b ^ ^* 

NocaperlapfuiD, But fee the Regiiler, rex 'vtnerabili in Cbrifto patri R, epi/copo 
&c. eft fecundum London, ^r. ^uia/ecundum legem et tonfuetudinem regni noftri Angli^Bt 
Jegem & confue- epifcofd,feu alii diocefani eccUfias, feu alia beneficia de qnorumcunque 
tudincrn An- patronatu extjlunt^ infra diocifariam fuam vacantia per lapfum tempirit 
I.in banco Tot. ante Jex menjis a tempore <vacaiionis earundem tranfa£las conferre non 
58. Southt* the debent, \3c, 

Bi<h>p of Canp And albeit if the lapfe were eftablifhed by authority of fome aft 
terburies cafe per ^f parliament now (aj many others be in like cafes) not exunt, 
19"e!"ju b™v. ^* y^* *^^ ^^"^ "'^y itxvt fecundum legem et confuetudinem Anglia, as ppr 
842. Reg i ft. fo. bookes doe warrant. 

98. nota Ic was well and gracioudy done of king James, in his general! 

[ 3^^ 3 pardon at his parlianierit holden in anno 21. of his reigne> he par- 
doned all titles and actions ofquare impedit, as his majefty had or 
might, by reafon of laps incurre above three yeares then pail. A 
neceflary branch to be contained in every generall pardon. For 
we have known an incumbent turned out of his benefice after 40 
yeares quiet pofTeflion, by pretence of a laps upon the ^tute of 
21 H. 8. ca. 13. yet after fo iong pofleflion omnia prafami debeni 
folenniter tfj'e a£ia, 
22 £. 3.9. 3oE. (24) Et cum aliquando inter plures clamantes ad<uocaiionem alicuju$ 
3. quare imp. 49. eccU/ia: pax fuertt formata inter partes quod unus prima pr^tejentet, &c.] 
F?N.a? 6^ This claufe extendeth as well to Grangers of bloud, as to copar- 

ceners that are privie in bloud, and it one of the parties or his ^ 
heires, or any ftranger ufurp in the turnc of another, the party 
wronged is not driven to his quare impedit ; for fo it may be, that 
the qtiare impedit, or aflife of darren preferment may faile, and yet 
he may have remedy by this branch of ih« adt, for albeit there be 
a plenarty by fix moneths, yet the party may have sl Jcire facias 
upon the roll or fine, and therein recover the prcfcniation and 
damages* 

(as) it 
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(25) Et cwn contingat, ^c» utrum perquirere njelit hlrsnn de quare 

impedit, 'vel ultimo prafintationis, ] Upon ihis branc h two cond u fiojis F.N . B. 3 1. g. 1. 

are to be obfcrved. ' ^^'"^'W 1 b"' 

1. Firll,that the heire in reverrion is provided for in this cafe, !?' >! i;:'*^ 
and not the lelTor himlelfe, for here it is laid, ^^crus t:^<£res, Brit.ca. 62. fol. 

2. That all eit tenant by thecurtefie, tenant in dower, tenant for 124. 

life or tenant intaile prcfented laft, yet riie heire, to uhcm the re- f'^' »»^ 5 ^'ii* 
verfion falleth in po^ flion, (hall h.ive bv this branch an afTife of ^^^^^J ^^^^' 
darren prefcntment, albeit the hei;e or his ancefter did not imme- ^" ^° ^^' 
diatclyprefent befoie, 

jE"/ ^ catero in brevihus ulum^s pr/rfeiifationis^ et quare im^ 
fedity adjudicentur domna^ vi%, ft Umf ui janejlre tranjierit per 
impedimeniu alicujuSy ita quod epfcopus eccUfiam confer at^ 
ttveru5 paironus ea vice praftniationem fuam amittaty adjudicen" 
iur damna^ ad valorem ecclefia dc duobus annis. 

(26) Adjudicentur dnmna,'\ Before the making of this afl, the Lib. 5. f. 5$, 59. 
plaintife in a quare imped:t recovered no daitiages, left any p-ofit the Spcc<.c*s ca!e. 
patron fhouid take fhould favour of fimnny, which the common law ^"l* 0'M9*5'» 
did fo deteft: and this is the caufe that the king in a quare imptdii , , ^^2, ^^^ 
recovereth no dairiapes, brcanfe lie conld recover none by the com- imped. 54. 
mon Jaw, and the king Is not within the purview of rfiis a6l, for the TrrrpsE i.ibid. 
caufes (hewed in Boiwclscaie. '^^' 3^^^ ^' <*»- 

An<i forafmuch as no damages were in a quare impcdit at the com- ^{^•^^^^\ ^ . 
mon law, and this atl after the ftature of Gloctfter givcth damages ^am rc^e& con- 
only, the plaintife (hall recover no cods. , cilio ad parlia- 

In a quare impedit againll a prior patron, and incumbent,Hhe prior " cnt. tol. 2. 
plead in barrc, and the incumb^-nt plead the fan:e plea, whereupon ^^^^^^ '^ominum 
ilfues are joyned, the prior dyeth, the iflue is found for the incumbent, ^ num VVinton. 
he (hall not recover damages by this a«fl, for he cannot have a writ pro cuOod. 
to the 1>i(hop, and he continued in podcflon. hof^ it. South. 

(27) Si tempus fempflre»'\ If upon the foundation ofachauntcry 17 H. 6 10. 
the compo(ition be, that if the pitron prcfent nor within a moncth, 9 ^•6- 3°- 3*« 
the ordinary fhall collate in a quare hr.pcdit brought for tjiis chaun- '3 ^- 4- 3- 
tery, if the moneth be paft, the plniniif" (liall recover damages « 
for two yeares within the equity of this Ilatute, for that the patron 

in this cafe lofeth the preientation, alihough the words of the [ 363 ] 
ilatute be per tempus jemeftre^ and this is fer tenipus menfis tanium. 

(28) Ita quod epijcopus eccU/i:im ccnferat, &c.J Hepc conferat is to ii fi.4 80. lib. 
be taken for legitime conferat. 9- fo- ^6. Strat. 

Albeit the bifhop hath not collated, yet if he hathy;/j ccnferendt, ^Ve^"*',,, 
the plaintife fhall, if he will, recover double damages wiiliin the 
meaning of this adl. \ 

But albeit the fix moneths be pafT, fo as the bifl^.op hath a jufl title ^' E. ^5. qu^re 

to prcfent by lapfe, yet if the church doth rcmninc void, the plain "^petl.24^-,qE, 

tife at his peril! may prav a writ to the bidi-n: but then he fhrJl V^^^m \' ^' 

not recover double damages but for ha:h: a yeire miy, becaufe in qu(ft43. mH. 

that cafe he fhall recover his prefentation, lb as it is in the plain- 4-4o. iz^.a.. ^* 

tifcs eledion in that cafe, either to lofe his pj-efcntation, and. ^y^"" 3- *^^' i5' 

have double damages, or to have his prefcntation, and fmgle ^ ^^^' 
damages. 

The plnint'fe in a quare impcdit after appoarar.ce was non-fiiit, 27^.3. damagci 

whereupon th^ court awaided a writ to the b;l>i0p for the defend- ic6. 
ant,' and a writ to the iherife to enquire when the church became 

III Inst* K e void. 
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void, the yearly value thereof, and whether the church ^cre full, &Cr 
the (heriife returned the time of the voidance, the yearly value, and 
that the biftiop had collated by lapfc, whereby it appeared tempuj 
femtfire was pafl before the writ cotfM be ferved, yet feeing thcr 
judgement was given within the fix moneths, he could recover the 
damages but-for halfe a yeare. 

And it is to Be obferved, that albeit the bifhop doth collate, yet 
if his incumbent l^e removed by judgement within the fix monethsi 
or after, the pla|ntife ihaU recover the damages but for halfe a 
yeare, for the wdrds of this branch are, tt 'uerus patronus ea 'usee 
prafeniationem fuam amittat^ fo as if he lofe not his prefentation, the 
collation of the bifhop is not material L 

(29) Ad *valortm eccltfia,'\ This (hall be accounted according t# 
the very tme value, as the fame may be letten. 

(30) Etfi impeditor, &c.] No damages by this aft are to be re- 
covered but againft him that is impeditort a difturber. 

In a qvare impedit againft the patron and incambent, the plain- 
tife recovers the 2iA\ovf(oTi poft fefneftre tempus^ and becaufe the in- 
cumbent was impeditofi for that he had counterpleaded the title of 
the plaintife, therefore he recovered the value for two yeares as 
well againft the incumbent as the patron. 

(31) Et de c/sstero coneedantur hrrvia dt eapellis, prahendis^ tjica^ 
riis, hojpitalibus, abbot ih^ prioratibus, et aliis domibus quatfunt dead^ 
nfocationibus aliorumt qudg pritts cweedi non ron/ueverun/.'\ EecUjia^ 
capella. When the qdeftion was, whether it were ecclifia, out capella 
pertintns admatricem uclefiam^ the ifTue was, whether it had baftifterium 
et/epulturam: for ifithadthe adminiftration 6f facramcnts ^nd 
fepulture, it was in law judged a church, Trin. 20. £. 1. in banco 
Rot. 177. in quart imptd. Ric' de Smithes cafe. Mich. 21. £. \,in 
banco Rot. I. Hertf. Prior de Elies cafe. Hill. % E. l. itt banco, 
Roger de Bigod, Sc Counte de NorfF. cafe. Hill. 8 E. 2. corant 
rege Cornub, pro capetta JanQi Berione. A capella 'venit capeliania 
Rot. Cart. 26. Nov. an, 28 H. 3. in cart^ fatV WiU, Oxon' epi/copo 
et capellan* ut pateti Mich. 32. E. i. coram rege GIgc^ capeliania San^i 
Ofiaaldit prior atus San^i Ojhjaldi de Gloc* qiue eft de lihtra capellaniet 
noftra. 

It appeareth here, and by 6 E. 3. that before this aft writs did 
not lye de capellis, prabendisy bfc. and yet it is adjudged in 14 H. J. 
which was long before this ftatute, that a quare impedit did lye of a 
chappell, and it was refofvcd in parliament. Hill. 19 H. 3. ^od 
nulla aj/i/a ultima prafentationis capiatur de * ecclejiis prtebendatus, nee 
de pr^bendis : but now this aft hath made it cleare, and the writ 
fhall be ad capellam^ ^c. 

Jfa patron of a chappell prefent unto it by the name of a church 
and the clerke be inftituted and indufted thereunto. Sec, it hath loft 
the name of a chappell. 

(32) BreviaJ] That is, writs of right of advowfbn, quare im- 
pedit, and atfife of darren prefentment, which in this aft had been 
named before. 

Et cum per breve de indicavlt impeMtur reiior alicujus ecclejia 
ai petendum decitnas in vicina parochioy habeat patronus reSforis 
fic impediti breve ad petendam advocationem decimarum peti- 
tarum. Et cum difrationatum fucrit^ procedat pofimodum pla^ 

fitum 
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'titum in curia chriJiianitattSy quatenus difrationaium ftterit in 
curia regis. 

(33) Iruficavit,'] Hereby, and by the Regifler, and ^. N. B. it Reglft.35, 3^« 
appeareth where the writ ofindUavit doth lye, and it properly ap- 
pertaineth to another trcatife. 

But this is an ancient writ by the common law of England, GUnvIle, lib. 4, 
the forme whereof appeareth in Glanvirle, and other ancient ca. 13.Braa.lj. 
authors, ^ « 5. fol. 40a. b. 

(34) * Ad'pei^iumdecimas,^ By the common law, if the incum- ^Th 6 1^^ 
bent of one patron demanded tithes againft the incumbent of ano- Micb.xE.i.in 
ther patron, the writ of indicavit did lye, for that the right of the banco rot. 5a. 
patronage (hould come in queilion, for by the prefentation of the Leic' indicayU 
j)atron, his incumbent is to have the tithes, which are the profits of J* ^l^*'^' 

the church; and in a writ of right of advowfon the patron ihall al- - g %.^^\i H.* 
ledge the efplees in his incumbent in taking of the great and fmall 6. 14. 38 H. 6. * 
tithes : and therefore if the right of tithes came in quelHoti, that con^ 20,21. n E. 4. 
cemed the right of advowfon, the writ oiindica'vit did lye, and this i3» * ^.7. 12. 
appeareth by the writ it felfe. 

But for fubtradlion of tithes againll an inhabitant within the Braa. li. 5. 402* 
p^rifii of the redlor claiming from one patron^ where the right of Brit- foi. 33. 
the advowfon of the tithes never come in queftion, the court chrif- *^ ^* 3- 97- 
cian hath jurifdidtion. 

The mifchiefe before this ilatute was, that feeing the right of 4E. 3.27. 
tithes could not be tried between the two perfohs after the indicanjit 3 ' ^* ^' '4» 
granted, the perfon prohibited was without remedie for tryall of the ^ 20,21. ^ 

right of tithes; and therefore this a6t doth give the patron, whofe 
clerke is prohibited, a writ of right de ad'uocattone dedmarum, the 
forme of which writ appeareth in the Regifler, and if the right be 
tryed for the demandant, the caufe fhall be remaunded into the 
court chrtflian. 

But what if the patron hath but an eftate ih taile, or an eftate for 
life, &c. fo as he cannot have this writ of right of advowfon, what 
' remedy (hall be^had for tryall of the ri^ht of tithes in this cafe? 
It feemeth that by conftirudion of this (tatute, the defendant in 
the indicanHt appearing upon the attachment (hall plead to the right 
of the tithes in the kings- court, or otherwife he (hall be without 
remedy. And this ftandeth well with th6 Words of the writ of 
indica'vitt viz. Vobis frobibemus^ m placitum il/ud tematis, doaec 
dijcujfum fuerit in curia noftra^ ad quern tllorum pertineat ejufdem ecclefiit 
'adn;ocatioy i^c* 

By this branch it appeareth, that the value of the tithes at the See Art. den c?. 
making of this a£l was not material!; for of whatfpever value they 2 9 E. 2. 
were of, the right of tithes could not be determined in court chrif- Braa.li. 5. 
tian ; but by the ftatutc ofartic* cleri, cap. 2. the tithes muft amount ^h*^^' 
to a fourth part of the value of the church in that cafe, or other- ^ 
^vife the writ of indicavit doth not 1/e, but the king may have a 
writ of a lefTer part, for he is not bound by that ad. ' 

Alfo by this ad a writ of indicavit was maintainable ante litem Regi((. 29. 
tmtejiaianiy that * is, when the party hath libelled in court chriiiian, F.N.B. 4^. b. 
and the adverfe party hath anfwered thereunto, but this is remedied * [ 3^5 ] 
by the ftatutc cAcmjunaim feoffatis. ' ''^"ii^^^' '' 

A writ oUndicavit muft be brought.by the patron before fentence p*J^^ '^l'** 
given ia court chriftian, ai it appeareth by the words of the writ; ^^ £ A^n * 

£c a for ' V 



3^5 



3? E. 3. 13. a. 
4.E. 3. z%^ 
F.N.B,45.Doa, 
AStud.ca. 25. 
foU inS. 
Rot Parliament. 
50 £. 3.nu.203« 

r.N.B.4S,d; 



jT H 6. 14. 
3S H. 6. 26. 
F.N.B. 45. c. 



sSE. z« Quare 
Imp. 176. 19 E. 
a.ibiii> 177* 19 
E. 3. ibid. 59. ,51 
E.3.)bi<i.i. 20 
E»3. ibid. 63,64. 
7E. 3. 20. 45 E. 

3. IX. 11H.4. 
54. ^H. 5.10. 
22 H. 6. 47. 34 
H.6.40. 35 H. 
6. 59.38 H. 6. 
8,9. a H. 7. 4. 
5H,7.S.Ii %. 
fo. t£. Wallccrs 
cafe. F.N.B. 36. 

4. i$E.3.0arr« 
prefent. 1 1* 
a2E.4. 94. 

33 ^' 3* quare 
impeJ. 146. 30 
£. 3.Stachain 
qusre imped. 
21 E. 3. 31. 13 
£. 3. qu4re im- 
ped. 58. 6 E. 3. 
39. ^^. 7E. 5. 
20,21. 1^ E. 3. 
Darr. prolcfiu 
II. 20 E. 3. 
muni)' de fairs 
72. 13 E. 3- 
quare imped. 5S. 
17 E. J. 30. 37. 
21 K. 3 37. 
1 1 H. 4. 54. 27 
H.8. II. 36H. 
8. tic. prtlcnt. * 
Bro. Brj-tt* 

Jib.4. fol. 238. 
«45- Brit. fol. 

224« 



Weftfri. fecdnd/ Gap. ^4 

for it is but 2.fuperfed* donec^ l£c. ne placiium illud ieneatis, dcnec dif" 
cuHumJuerity i3'c, and this ad faith, procedat poftmodum placitum in 
curia chiifiianitatis, which could not be after fcutence. 

And albeit this Aatute doth give the writ of right of advow(bn 
of tithes, yet a writ may be brought de decimis et oblaticnihus', for 
oblations be in conRmili ca/un 

• This writ, of indica'uit is againfl the cnnonicall fanftion, and yet 
hath been ever obeyed ; for all forraine fanflions or canons againft 
the law or cuftome of the realme are of no force, and binde not 
here, as clfewhere hath been fpoke more at large. 

The writ of indica^vit (hall not mention that the tithes, &c. in 
fuit amount to a fourth part of the church, but it ihall be pleaded by 
the other party to have a confultation. 

If an abbot be parfon in-parfonee of the church of D. and aoo- 
tlic; .u> Gt is parfon in-parfonee of the church of E. fo as there be 
(in irt^lof the appropriations) but two parfons, yet for that eaeb 
party is both patron and incumbent, an indicavit lyeth between 
them. 

(35) Cum ad*vocatio difcendat parficipihiis, licet unus his prtrfeniet, 
et uprpet ftiper cobttredemy non propter hoc txclufus Jit tile in toto qui 
fuit negligem ^ Jed alias haheat turnumjuumprajeniandi, cum acciderit.\ 
By the common law, if an advowfon defcended to divers copar- 
ceners, if they cannot agree to prefent, the eldeft filler Ihall have 
the firft tume, and the fecond the fecond turne, etfic de c/rteris, 
every one In turne according to feniority: and this privilcdge ex- 
tends not onely to their heires, but to the feverall affignecs ofevery 
coparcener, whether he hath the cllatc of them by conveyance, or 
by aft in law, as tenant by the curtefie, hee fhall have the famt 
priviledge by prefenting in turne as the fillers had : therefore albeit 
the coparceners do make compofition to prefent by tume, this 
being no more then the law doth appoint, exprejfto eorum qua tacite 
injunt nihil operatur: therefore they rcmaine coparceners of the 
advowfon, and the inheritance of the advowfon is not divided, and 
notwithftariding this compofition they may joyne in a quare impedit^ 
if any eftrangcr ufurp in the turne of any of them: and the fole 
prefentation out of her turne did not put her fifler out of pofleffion 
in rcfpeft of the privity of cllate, no more then if one coparcener 
taketh the whole profits. Jf one joyiitenant prefent alone, this doth 
rot put the other out of poflefTion, in refpeft of the unity of the title, 
but the ordinary might have rciiifed his prefentee, as he might 
the prefentee of one tenant in comtrjon, in refpeft of fome varying 
opinions in old bookes: therefore this aft doth declare the law, as 
here it appcareth. 

This law doth extend to ufurpations by one coparcener upoa 
anoth;;r^ as well before partition, as after. 
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/^VM quts pet at tenement um ver/us 
aliumj et implacitatus vocaverit 
adwarrantuniy et warrantus dedicat 
tvarrantiamj et diu pendeat placitum. 
inter tenentem et warrantum^ cum ad 
ultimum convincatur^ quod vocatus ad 
warrantum warranttzare tenet ur per 
legem et c^nf. ha£lenus ujltatam^ non 
fuit ante a alia pcena infii6la vocato^ 
qui warrantlam dedixit^ niji tamen 
quod war r antiwar ety et ejjit in miferi^ 
cordia^ quia prius non zvarrantizavit^ 
quod durum fuit petentiy quia multo- 
tiens per colluftonem inter tenentem et 
warrant urn magnas fujtinuit dilationes. 
Propter qu d dominus rexjiatuit^ quoi 
ficut tcnens amitteret tenementum peti^ 
tum^ft vocajpt ad zvarrautum^ et war^ 
rantus fe pojfet devdvere de warrant 
tia : eodem modo amittat warrantus ft 
warrantiam ded.cat (l)?^^ convinca^ 
fur quod luarrantizare defeat, Et ft 
inqwfttio pendeat inter tenentem et 
warrantum^ et pet ens pet at per breve 
ad faciendum venire juratum^ conceda- 
l^r ci^i^c, (2). 



^l^HEN any demandeth fend 
againft another, and the party 
that is impleaded voucheth 10 war- 
ranty, and the warrantor deoieth his 
warranty, and the plea hangetri long be- 
tween the tenant and the warrantor; 
and at length, when it is tried, that 
the Vouchee is bound to warranty : 
by the law and cuftom of the reaJrn 
hitherto ufed there was i^one other 
punifhment aifignetj for the vouchee 
that denicth his warranty^ but only 
that he fhould warrant! ze, and ihould 
be amerced, becaufe he did not war- 
rant before, which was prejudkrial 
unto the demandant, becaufe he fuf- 
fered oftentimes great delays by col- 
lufion between the tenant and the 
warrantor. Wherefore our lord the 
king hath ordained, tliat like as the 
tenant fliould Icefe the land being in 
demand, in cafe where he voucherf, 
and the vouchee could difcharge him- 
felf of the warranty, in the fame wife 
(hall the warrantor lecfe in cafe where 
he denieih his warranty, and it be tried 
againft him that he is bounvlen to 
warranty. And if an rnquett be de- 
pending between the te.iant and the 
warrantor, and the demandant will 
require a writ to caufe the jury to 
come, it fliall be granted him. 



(45 EuV 3.^6. Raft. 352. 687, Sec J) 

Albeit the Mirror fakh of this aft, Veftathte de garra^ties ncfl 
firfque re-vocation de crrcr itfa jefque a droit iey^ yet the tenant, ac- 
cording as it is here recited in the preamhlj of this aft, afcer ths 
warranty tryed, could have no other judgement, but that the vouchee 
Ihould warrant the land, according to tiie voucher of the tenant, but 
this wae many times in great delay of the demandant by collufion 
or agreement between the tenant and the vouchsc, for remedy 
whereof thts ilatute was made. 

Propter quod dominus rex fiatuii quod ficut tenens amitteret 

tenementum petitum^ ft vccajfet ad warrantum^ et warrantus fe 

p^fjit devolvcre de warrantiay eodem mado amittat warrantusy 

^ E e 3 ft 
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y? warrantiam dedicatj et convincatur quod warrantixare' 
debeatn 

Lib. 6. cap. 23. Which FIcta rcndreth in thcfc words.: 

Si is qui ad 'warrantiam tenttur 'warrant ixAn falfo contradixerit, 
frwifum efly quedficut titUHs amiittr^t tenementumy fe nfocaffet ad nuar^ 
rantum, et fwarrantus fe poffet de*u^*vere de «warrantia, eodem modo^ 
omit tat iMorrantus mjorrantixare d^dicensyji convincatur quod nuarran^ 
tisMredeheat. 
Mich.i6E.i.in (j) Si warrantiam dedicatJ] This 13 not to be underftood oncly 
RoTdTMow- ^^^^^ ^^^ vouchef dcnielh the deed, or other caufe of the warrantic, 
brays cjfe. ^t'l, ^^^ thereupon iflue is uken, and found againft the voudiee: and 
Voucher 249. where the vouchee entcreth into the warranty, and demands of the 
Paris cafe. 30 E. tenant what he hath to bind him to warranty, and the tenant 
3.6. ^*'"e<>n> ^ fheweth fpeciall matter to bind him to warranty, and the vouchee 
Kaft* 3*52 '61*4. ^C"'0''''eth in law upon the lien, this is within the remedy of this 
6 H. 4, 3^ 4. * a^l ; for the words fubfequent be,y? convincatur quod^iuarrantizara 
dibeaty which the vouchee is in this cafe; and this ad bein^ 
made to ouft delayes, which are odious in (aw, is to be interpreted 
favourablv. 
I 3^7 J ' And it IS to be obfervcd, that here hficut, which is an adverb of 
£militude, v/e. Sicut tenent amitterejty fi tJocaJfet ad iMorrantumy et^ 
nvarrantus fe fojfet de^'vere de 'warrantia. Under which words 
are included, if the vouchee can devolve him of the warranty by 
demurrer, or any iiTue whatfoever, eodem modo (faith this ad) amittat 
fwarrantusy fffr. which fortifieth the fotmer expofition that hath been 
mjide; and to be (hort, wherefoever the judgement at the common 
law (hould have been againft the vouchee upon falfe plea, or de- 
murrer, &c. quod ivarrantizaret, all thefe cafes are witliin the pro- 
vifion of this ad. * 

(2) £t^ inquijitio pendeat inter tenentem et nvarrantum, et petens. 
pet at breve adfac* menire juratum^ concedatur «'.] Here is further 
remedy given for the demandants expedition* that he may fue 
out the 'venire fac^ for the tryall of any iffue between the tenant 
and vouchee. 

Thefe things are neceffary to be knowne; for at thb day 
vouchers are mod commonly ufed for delay. 
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f^VSTODl {i) de caiero conee- A Writofadmeafurementofdowcr 

datJir breve de admenfuratione ihall be from henceforth granted. 

dotis. Nee per fe£lam cvjiodh^fi JiSTt et to a guardian; neither (hall the heir, 

per colluftoncmfequatur (2) verfus mu- when he cometh to full age, be bar- 

/ierem tenentem in doteniy pracludatur red by the fuit of fuch a guardian, that 

hares cum ad atatem pervenerit ad fueth againft the tenant in dower 

dotem admenfurandam^ fecundum quod' feignedly,andbycollu(ion,butthathe 

per legem Anglits fuit admenfuranda, may adtneafure the dower after, as it 

Et tarn in ifio brevi^ quam in brevi de ought to be admeafured by the law of 

admenfuratione pajiura^ celerior quam England. And as well in this writ, 

prius de catero fit proceffus (3), ita as in a writ of adnacafurcment of paf- 

quod tur«> 
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turc, more fpeedy procefs (ball be 
awarded than bath been ufed hitherto; 
fo that when it is come unto the great 
diftrefs, days (hall be given, withhi 
which two counties may be holden, 
at the which open proclamation Iball 
be made, that the defendant (hall come 
in at the day contained in the writ, to 
anfwer to the plaintiff; at which day, 
if he come in, the plea (hall pafs be- 
tween them; and if he do not come, 
and the proclamation be teftified by 
the (befiff in manner abovef^id, upon 
hts default they (hall make admeafure- 
ment. 

vide Mich. 10 C. i. In ^ancoTOt. 105. Northt. Pafc. iS £. i, in banco rot. 15. L^areoce d^ 
OyfileuTS cafe. (Fiu. Admeafur. 3, 4, 5. 9, lo. 13. 17. 7 £d. 4. 22. iS £d. 3. 30. Regift. 171. 
«7-) 



fU9j cumperveniwnfuerit admagnam 
diftri^ionem^ dentur dieSy infra quos 
4uo4(miU temantur (4), ad quos pub" 
lica fiat proclamation quod defendens 
veniat ad diem in brevi contentum 
querenti refponjuruu Ad quern diem 
Ji venerit^ procedat placitum inter eosy 
it Ji nm venerity et proclamatio fupra^ 
diSJamodo per vicecomitem teJiiJicaUf 
fuerit^ procedatur per defaltam ad nd^ 
minfurationem faciendum^ 



Before this ad, if the beire within age> before the garden in 
chivj^lry enter into the land, had afligned dower to the wife more 
Chen ihe ought to have, the garden had been without remedy : for 
no writ of admeafurement of dower being a reall adion lay lor the 
garden at the common law imply ed by de catero. 

(i) CuftcdiJ] Garden in droit or in fait (hall have this writ by 
this a6l, it the aflignement of dower be made in his owne time; but 
if the alignment be made by the heire in time of garden iu droits 
and after the garden in droit afligneth his intereft over, the afTignee 
(hall not hftve a writ of admeafurement, for that the garden in droit 
had but a chofe in adion ; but if the affignement had been made in 
the time of the garden in fait ^ he (houla have had a writ of ad- 
meafurement of dower by this ad. 

iUit this is to be underftood (though the flatute be general!) when 
|he heire within a^e affigneth dower, as is aforefaid, or when dower 
is a(figned in the right of the heire, or the garden affigneth more 
dower then he ought, the heire after his full age /hall have a writ of 
admeafurement o7 dower by the common law, and he cannot have 
it before, becaufe the intereft of the garden (which he may give 
Away) endureth until! that time; but if the heire within age be 
out of ward, and alligneth more dower then he ought within 
|i^e, he may have an admeafurement of dower within age, for enter 
he cannot. 

If the garden affigneth more dower than lie ought, and the 
heire dyeth, his heire (hall have a writ of admeafurement of 
dower. 

* And {o if the heire within age afTigne dower, and dyeth, 
his heire (hall have the like writ ; but if the ancefter of full age, 
being tenant in fee-fimple, affigneth dower more then he ought, his 
heire Ihall never avoid it, becaufe he had full power to affigne as 
much as he would. 

The king is intituled by falfe office to the wardfhip of the body 
and land^ of the htirft of J. S. being within age, dower is affigned 

£ e 4 to 
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17 E. 3. 71. to the wife more then fhe ought, the garden in chivalry traverfe^ 
r.N.B. i49# ^j^g ofEce, an i avoideth it, thib garden (hall by this aft have a writ 
of admeafurement of dower of the afiignment made by the king, 
having but a deftafible title to the wardlhip. 

By the like reafon, if tenant by knight-fcrvice dyeth, his heire 
within age an ellranger akite, and endovveth the wife of more tncir 
fhe ought, the garden feifeth the waid, he fliall by this a<fl have a 
writ of admearuremtnt uf dowcrr and fo if J. S. feifed of lands in 
fee laketh wile, and is diiTciieJ ar:J dyeth, the diiTeifor affigneth 
more in dower than fhe oug'.ir, the heir entrcth into the refidue, 
he ihall i;ave a writ of adnieafu/cmcnt by the common law, and 
thlo well agrecth with the words of the writ, viz. i^o^ C. gujr 
Juit uxcr pi'adici^ B. plu^ habit in uotetn dc lib ro tentmento^ qucdfuit 
/7vr./;>/' B qucndcim'virij.ii in N. quum habere di^Bct, et ad ipfam per- 
, iiiict h abend am, 

14 H. '^'^^^^' And albi'ic the words of the writ be in the prcfent time, plus babet 
j/q ^t, ' ' '" ^ofem, i^c. yet it is to be tak.*n, that (he had more in value at the 
time of the aingnment if dower; for if by h(^r induflry and policie 
it be made of greater value afterward, no writ of admeafuremeat 
lycth for this improvenient. 

(2) Nee per je J am cujlidis Ji fiJe per eoUufjonem /equatur^ &C.] 
Ht' eby is remedy given to tiie iit^ire at his full age, if the ga:den, 
proRcat«* fwinily. or by ccllufion againil the wife, fo as the bci^e 
ihall not be barred in his writ of admeafurement againrt the tenant 
ii. d'wcr. 

Piow'fom'cc. '^^^ ^^^^^ ^^^^ ^°^ ^^ driven to Ihcw the manner of the feipt 
ovv worn. .5. pjgjj^iing^ ^jyj jQ allcdgc the fame generally. 

5 H. 6. 5. Xhe tenant in a p.ecipe doth plead, that an ellrangcr hath reco- 

vered agait.ft him by ycrdid in ai. Ti^'it^ the plaintifc againil this 
^ verJid cannot generally averrc, that this was by covin, but muft 
(hew fomeipeciall matter. 

(3) Et tarn tn tjio hreviy quam in kre^je de admenfuratione pafturay 
RcRifl.171.Vct. celerur quamprius de eater ojl at proccjlfui,'\ Wn^reas by the common 
TN^B^^^h ^^^ ^ *^ proctfle in both thcle \vrit3 were fummons, atuchment, 

• " ' .14^. • g^j j,(^pr(fe infinite, by this ad a more fpcedy preceding is 

provided. 
34 E 3.daM ag. Tiiere is great afTviity bet » c^n Uiefe two writs, as hereby it ap- 
2. 42 L. 3. 19. peareth: arnongil other- tli-trc is one dilf^<encc, that in a writ of 
RcjjdU 171. aJ.npafurement of do.ver ihe drmanJant (hall r^xover damages, if 

the tiMiant appeare uo the fi;fl day, and yeeld o admealurement 

fur the ifTues in the in.aiu- time: l^ut in admeafurement of pafturc 

no d *iria?;- s {h-1' be rrcovered at all. 

M(» V ihall be faid of the proceflb, and proceeding in this writ of 

admehruiement of douer in the cxpoHiion of the n^-xt chapter. 
Mirror, c. 5. § 5. oncly t remember by the way wuat tiie Mirror faith, Le'jlatute de 

ad?n>:iijuuma.t ejl repnyirdle in phjlrs points qudHt a: proeiamatnHS, 

di jicL/m udmeaju}\menti et juuha^e font paJ.b'Us per juries de 

cfue. 

(4) lia qd^ eum perien'u fuerit iJmj^j::4 difn\S.icncm, dcntur dies, 
inf^a <^uo> duo cunitaim ten.witur, kc..'\ t>v reaon ot thcle vvord5, 

, c'v: ^ctvinium/uC' It ad inaguam U:j.ru:t^ the vory writ of diilniTe 

[ 3^9 J Ih- 1 1 c0;itainc, e*. i.it:n/n in due bus pL'nis comitc.tiiui tuts puLlice pre- 

ela-.'M'ij Ti.\ qucd pr^tiiid'* A. qu^r putt uxcr 7". icniat coram prafa^us 

jujl^.uuiis aa njp nJtndutr./^^c.ji <vduerit^ et ad aud.cndufnjiidu^f^ 

Jiua'j pre pht-',b,iS t^cjuh:s. 

An4 
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And yet I find, that after the grand diftreflc returned, the plain- 4 ^- 3« 
tife prayed a proclamation, and there it is taken, that he had not ^"^- *•? 
furceiTed his time, but it was granted. 

See more of admeafurement of dower in the next chapter fol^ 
lowing. 



CAP. VIII. 



^VMper placitum moium per breve 
de admenfuratlone paflura^ pojiura 
fuerit admenfurata aliquando coram 
jnjiu^'i aliquando in com* coram vice^ 
com\ multotiens contingit^ quod pojl 
hujufmodi admenfuraf a5lam^ iterum 
ponit illcy qui primo fuperoneravit paf- 
iuratriy pluria animalia quam ad ipjum 
pertinet habend\ nee fuper hoc hucuf- 
que provifum fiii[)et ( I ) remedium : 
jfiaiutum eft^ qu:d defecunda fuperone- 
ratione fiat remedium conquer enti fuh 
hac forma^ quod conqut'rens habeat 
breve de judicio^ fi coram jujlic* ad- 
menfurata fuerit pajlura (2) quod 
vie in prajentia parti urn pramonita- 
rum (Ji intercJJ} volucrint) inquirat 
de fecunda fupcroneratioue, ^v/r fi 
inyenta fuerit^ mandctur ju/iic* fub 
figillo vic\ et figilUs juratorum^ et 
jujiic* adjudicent conquerinti dam'^a^ 
4t ponant in extraSfis valorem anima- 
Hum qua f'uperonerat* pofl admenfura- 
tionem fa£lam pofuit in paflufa^ ultra 
quod debuit^ et extra£las liber ent baro- 
nibus de fcaccario^ ut inde rejpondeant 
domino regi. Si in com* Jatta fuerit 
admenfuratiOy tunc ad injlantiam que 
rentis exeat brsve de cancellaria (j) 
quod vie* inquirat fuper hujufmodi fu- 
per oner at* ^ et de averiis pcfitis in pafiu- 
ram ultra debitum numerum^ vel de 
pretio dom* regi ad fcaccar* fuum. re- 
fpondecit, Et ne vii* fraudem faciat 
domino regi ( 5 ) in tjiocafu^ concordatum 
ejl^ quod omnia hujufm*- brevia de fe- 
cuudA fuper oner at* (4), quce exeunt de 
caned* irrotulentur^ et in fine anni 
mittantur tranjeripta ad fcaccar* -^ Jub 
Jigilh (ancellariiy ut vid{ant thejau- 

tins 



Ty HEREAS by a- plea move4 
upon a writ of admeafuremen? 
of pafture, the pafture wasfometimead«« 
meafured bc^forethejuftices, fometim^ 
before the (herifFin the county, and it 
chanced many times, after fuch admea-? 
furement made, the pafture to be over- 
charged again by him that firft did it^ 
with more beafts than he ought to 
keep, whereupon no remedy hath been 
yet provided; it is ordained, that upon 
the fecond overcharge, the plaintiff 
fhali have remedy in this manner: 
if the admeafurement were before the 
jufticcs, the plaintiff (hall have a writ 
judicial, that (he (heriff in prefence of 
the parties being, fummoned (if they 
will come) fliall inquire upon the fe- 
cond overcharge; which if it be 
found, it (hail be returned before the ' 
juftices, under the feaU of the (heriff, 
and the fcaL of the jurors; and the 
juftices (hall award the plaintift* da« 
mages, and (hall put in the extreats 
the value of the beafts which were 
put into the pafture after fuch admea- 
furement more than he ought, and 
fhall deliver the extreats unto the ba- 
rons of tiie exchequer, whereof they 
fhall anfwer unto the king. If fuch 
;^dmcafurement were made in the 
county, then, at the requeft of the 
plaintiff, a writ (hall go out of the 
chancery, that the (heriff (hall inquire 
of fuch overcharge ; and for the 
beafts put in the pafture above the 
due number, or for the value of them, 
he (hall anfwer to the king at the ex- 
chequer. And left the iheriff might 
^elraud the king in ^is cafe, it is 

agreed, 
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rims it h^rorns di Jeaecar* queliter agreed, tbat all fiich writs defecundit 
vie* refpondeat de exitibut bujufmodi Jup$ronerattQne^ that pafs out of the 
htiviuvu Eodem modo irrotuUntur chancerjr, ifaail be inroUed, aj:id at the 
brevia de ndiffiifinay it mitfantur ad year's end the tranlcripts {ball be 
fcaccariumin fine anni^ fent into the exchequer under the 

chancellor's Teal, that the treafurer and 
barons of the exchequer nsay fee how 
the (heriiF doth anfwer of the ifTuesi 
of fuch writs. In the fame wife writs 
of redifleifin fhall be inrolled and 
fent into the exchequer at the yea^'f 
cud. 

Olanv. n. 12. c, »;. BraA. lip 4. ib. iz^ BriC. fo, x^8. FJe^ lib. l^ cap. aj. Mirr. cap, 5. § 5;^^ 
(l(aft. 22. Regtft. 157O 

7 E. 4* 22* It is to be obferved* that the writs of admeafarement of paftare 

^ *'*« * **5- ^« and of dower are vicountell, and arc not retomable, and the parties ' 
it 148. f. g. j^gy thereupon plead before the iherifie in the county. 
44 £. 3* xo. Both thele pleas may be removed oat of the county court hyfom> 

ViX the fuit of the plaintife, without ihewing caufe in the writ, bat at 
the fuit of the defendant he ought to ftiew caufe. 
[ 37^ 1 Now where this ftatute faith> alsfuandp coram jufiiciariiSf that is» 

when the plea is removed before the j unices, there upon pleading* 
or confeflion before tliem after admeafurement made and returned, 
Regift. jndic. fo^ judgement (hall be e^iven by the juftices; but if the plea be no| 
36. b. & 40. a. removed, the admealurement (hall be enquired of, and made before 
the (heriffe, and fo be thefe words (aliquandoim comit^ coram 'vicecom^X 
to be underAood. 
Kfgii(. judic See the judicial! writ of admeafurement of pafture granted by the 

iibi fupn. court of commpn pleas for making of admeafurement, which writ 

is returnable before the juftices. 
Anno 11 H. 3. ( I ) ' Necjupir hoc bucu/que pro^i/um fuiffet.\ Yet I have feen a 

•a archivis turrit record in 11 H. X, where a writ de fecunda JuperMiraiiom vrzx 
Loodoo. granted. 

(a) Statutum eft, qvod de fecunda fupcroneratione fiat remedium coti^ 

fuerenti/ub bac format quod conquerens babeat breve dejudicioyfi coram 

%t%\Ct.i%7.Kt^jufticiariisadmenfuratafueritpafiura,\ The efte^ of which judicial! 

gift, judic. 36. ^rit is, that the Iherife in the prefence of the parties, if thev will 

Tlrt ^* "c* . ^^ prcfent, being warned, fhall enquire by a jury of the lecond 

7 E-V "• Vet^* furcharge, and what catteH fecondly furcharged, and the value of 

V. B. fol.*72. them» which if it be found, and returned under the feale of the 

iherife, and the feales of the jurors, the ju'ftices fhall adjudge 

damages to the party, and the cattell which furcharged after the 

admeafurement made fhall be forfeited to the Icing, and the value of 

them (hall be eflreated into the exchequer, that thereof the king 

may be anfwered. 

(3) Si in com* faQ* fuerit admen/uratiog tunc ad inftantiam, 
Rc^giftr. 157. querentis exeat bre^e de cancellaria."] Which writ yon may find in 

the RegiHer. 
TempsE.i.ad- (4) De fecunda fuperoneratione.'] And here it is to be Icnowne, 
meafarcmcnt that a writ de fecunda fuperoueratione lyeth not againft any that fur- 
15. 18 E. 3. 30. charged! after a former admeafurement, but onely againfl them* 
g H. ^6.^26 s^gunfl whom the writ was brought^ and which were particularly 
F.N.B.' 126.1. charge^ 
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charged with forcharge in the writ; for all the commoners^ at well 
thofe which furcharged not« as thofe which furchareed* are to be 
admeafured ; and therefore it appeareth not who iurcharged> but 
cnely they that are charged there^yith^ and To found : hereupon 
it followeth, that a writ dtficunda JUperonerafione lyeth not a^ainft^ 
any but againft them that were named, and thereof convided in the 
firft writ ; for he cannot be charged with ^ fecond, that was not cul- 
pable of the firll: and therefore none but fnch as were named in 
the former writ (hall forfeit their cattell, &c. or yeeld damages. 

(5) Et ne 'uicHomis fraudemfac* Jcmino regiJ] Here is provifioa 
niade to prevent the fraud of (heri^es, l^ft by their fraud they (hould 
prevent the king of his duty« 



CAP. IX. 



zn 



^UM capHaks dormni di/hringunt 
feodum fuum pro confuitudinihus 
it ftrvitiis ( I ) ftbi debit! s^ et medius 
fit {2) qui tenentem acquietare de^ 
heat (3)^ cum non jaceat in ore ten^n-' 
tisj poflquam dijiri^ionem repiegia-- 
veritj dedicere den^anda capi talis do" 
mini fui^ qui advoc'at in curia regis 
jujiam dijlritiionem fieri fuper tsnentem 
tuum^ viz. fuper medium: multiperhu- 
jufmodi diJiriSliones hucufque 
r 371 ] gravati extiterunty per bcc 
cued medius (licet haberet 
per quod dtftringi pojfet) magnas fecit 
dilationes antequam ad curiam venerit 
ad refpondendum hujufmodi tenentibus 
fuis ad breve de medio : per hoc eiiam 
^quod duriusfuit in cafu quando medius 
nihil babuity in cafu etiam cum tenens 
paratus efjetfacere capitali domino fer- 
vitia et confuetudines exaSiaSy et capi^ 
talis dominus fervitioy et confuet, ftbi 
debitas renuebat percipere per manum 
alteriusy quam per manum proximi //- 
nentisfui (4), et fie amiferunt hujuf 
modijenentes in dominico proficuum ter^ 
varum fuarum aliquando ad tempus^ 
aliquando toto tempore fuoy nee fuit 
antea aliquod remedium in hoc cafu 
provifum. Ordinatum efi et provijum 
in hoc cafu remedium in pofterumy fub 
hac fornusy quod quam cito hujufmodi 
tenens in dominicoy habens medium in- 
Ur ipfum it capitaUm domimimy dif- 

trinfitur^ 



TX/'HEN chief lords diftrain b^ 
their fee for cuftoms and fer^ 
vices to them due, and there is a mean 
which ought to acquit the tenant^ 
fithence it lieth not in the mouth of 
the tenant, after that he hath replevied 
the diftrefs, to deny the demand of 
the chief lord, which avoweth in the 
king's court, that the diilrefs is law- 
fully taken upon his tenant, ^ich it 
upon the mean; and many have been 
heretofore fore grieved by fuch dif* 
trefles, in fo much as the mean (not 
withftanding that he hath wherebv he 
may be diftrained) doth make long 
delays before he will come into the 
court to anfwer for his tenant unto 
the writ of mean; and further, the 
cafe was moft hard when the meaa 
had nothing : in cafe alfo when the 
tenant was ready to do his fervices and 
cuftoms unto his lord, and the chief 
lord would refufe to take fuchfervicesl 
and cuftoms by the hands of amr other 
than of his next tenant, and fo fuch 
tenants in demean loft fomewhiles the 
profits of their lands for a time, and 
fomewhiles for their whole time, and 
hitherto no remedy hath been provided 
in this cafe; a remedy is provided 
and ordained hereafter m this form, 
that fo foon as fuch tenant in demean 
(having a mean between him and the 
chief lord) is diftrained« incontinent 

tbe 
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fringitur^Jiaftm perquirat fihi tenens 
breve de medio. Et Ji medius habens 
terram in eodem comltatu (6) diffugerit 
ufq-j adjnagnam diJirlSfionem ( 5 ), dctur 
querent! in brevifuo de magna dijlri^'* 
talis dies^ ante cujus adventum duo co^ 
mi tat us teneaniur^ et pnecipiatur vice^ * 
£om\ quod dijiringat medium per mag^ 
nam diJlri5lionem^ prout in brevi con^ 
iinetur. Et nihilominus vicecomes in 
duobus plenis co,nita*ibus fol^mniter 
froclamare faciat^ quod hujufmodi me- 
dius veniat ad ainn in brevi contcnto^ 
refponfurus tenentifuo, Jd quem diem 
Ji venerity procedat placitum inter eos 
tnodo conjusiSfo. Etfi non venerit hu- 
jufmodl medius y amittat fervitiiim te- 
nentisjuiy et a modo non rejpondeai (7) 
it tenens in aliquo^fed (omijjo ilh Tne- . 
dio) refpondeat capitali domino de eifdcm 
fervitiis et confueiudinibusj qua prius 
facere debuit pradi^us medius. Nee 
habeat capitalts dominus potejlatem dif- 
trtngendi tenentis in dcminico, dum 
prtedi£ius tenens offerat ei jervitia de^ 
bita et confueta (8). Et ft capita lis 
dominus exegerit plus quam medius ei 
Jacere debcret^ hat eat tenens in hoc cafu 
£jccepticnem ver/us dominum quam ha^ 
per ft medius (9). Si vero medius 
nihil habuerit in potejlate regis (lo), 
nihilcrr^nus perquirat tenens breve 
fuum de niedio ad vicefomitem illius comi'- 
iatus in quo dijlringitur. Etfi vice- 
somes ma/i4iiverity quod medius nihil 
habit unde potefi Jummoneri^ nihilomi^ 
nus fequatur breve de attachianunto. 
£tfi vicecomes mandaverity quod nihil 
fabct per quod poteji attachiari^ 
nihilominus fequatur breve 
[ 372 ] de niagna diflri^iione^ et 
fiat proclamatie in forma 
pradi^a. Si vero medius non habeat 
terram in c^mitatu in quQ fit diftritlio^ 
fed kabeat terram in alio comitatu ( 1 1 ) 
tunc exeat breve originale ad fummo- 
nendum medium ad vicecomitem illius 
somitatus in quo fit di/lriSlio. Et cum 
ifiificatum fuerit per ilium vicecomi- 
tcm-^ qtiod nihil haUt in ^omitatufuoy 

^xcai 



the tenant fhall purchrJe his writ of 
mean. And if the mean, having larrd 
in the fame county, abfent himfelf 
until the great diftrcfs awarded, the 
plaintiff fh^ll havefucli day given him 
in his writ of great diftrefs, afore the 
coming whereof two counties may 
be hoiden, and the llicrifF fhall be 
commanded to diftiain the mean by 
tlie great diftrefs>like as it is contained 
i-n the writ, and nerarthelefs the fh^- 
rifFin two full counties fhall caufe to 
be proclaimed folemniy, that the 
mean do come at a day contained in 
the writ, to anfwer his tenant: at 
which day, if he come, the plea fhall 
pafs between them aftef the common 
ufage J and if he do not come, then 
fucii mefiic fhall lo(c the fcrvices of 
his tenant, and from thenceforth the 
tenant fhall not anfwer him in any 
thing; but the fame me^\n being ^- 
cludcd, he fhall anfv/er unto the chief 
lord for fuch fer vices and cultoms as 
before he ought to have done to the 
fame mean; neither fliall the chief 
lord have power to diihain, fo long 
as the aforcfaid tenant doth offer him 
the fcrvices and cuftoms due. And 
if the chief lord exa(Sl more than th? 
mean ought to do, the tenant in fuch 
cafe fhall have fuch exceptions as th^ 
mean fhouJd, And if the mean hav« 
nothing within the kine's dominion, 
the tenant fhall neverthelcfs purchafe 
his writ of mean to the fheriff of the 
fame fhire wherein he is cJillrained, 
And if the fheriff retiirn, that he hath 
nothing whereby he may be fum- 
moned, then fhall the teqant fue his 
V rit of attachment. And if the fhe* 
riff return, that he hath nothing to be 
attached by, he fhall neverthelefs fue 
his writ of great dillrefs, and procla- 
mation fhall be made in form above- 
faid. And if the mean have no land 
in the fhire where the diflrefs is taken^ 
but hath land in fome other fhire, then 
a writ original thall ilTue to fummoii 
the meaji unco the fheriff" of the fam^ 
& ftvir^ 
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£xeat breHJe de judiclo od fummonend* 
medium ad vicecomite?n i/lius comitatus 
in quo tejllficatutn juerit qmd habet 
te-ic:n\ et fiat fi da in illo comiiatu^ 
^uo-'fjy peyjejiiatiir ad magnani. dif- 
iridionem<y ct priscla?ni:ionem^ fuut 
ditium efl fufra de tmdiQ habente 
terram in eodem comitatu in quo 

Jit dtjlriciio, Et nihilominus fiat 

Jt'da in cemitatu in* quo nihil habit 
(ficut ditium ff} fiipra de medio nihil 
hcilctitc ) quQujq'y perveniafur ad mag^ 
nam diftriBioncm et yroclamationem'i 
etfjc p'J} proclamstionem in utroqueco- 
77uti,tu faSiam adjudicctur medias de 

feed) et ft rvitio juo (12). Et cum 
aiqwindo oontingat^ quod tenens in do- 
minuo feoffhtus cjl ad tenendum de 
medio ptr minus fervitium^ quam medius 

facer e debuit cap'itali domino^ cumpoji 
hujufmoJi proLlamationcm attornaius 

fit tenens capitali doimno^ medio cmljfo^ 
necejfe habet tenens rcfpo dere capitali 
domino de fervitiis et cotrf, qua medius 
ei prius facere dtiuit^ et pojiquam me- 
dius venerit in curiam^ et cognovcrit^ 
quod acquietare debet tcnentem juum^ 
vel adjudicetur ad acquietandumyfi psji 
hujufmoai cognitionem aut ju.iicium 
qkeremon'td^ perveniat^ quod meiiius non 
acquietat tenentem (l^)> tunc exeat 
breve de judicio^ quodviceccrnes dijlrin- 
gat medium ad acquieta'fidi/m tci:c7item^ et 
ad ejfendum coram jhjliciariis ad cer- 
ium diem^ ad cjlendendum quare prius 
£um non acqu:c:,avit. Et cum per dif^ 
tri5iionem venerit^, audiatur querens, 
^ Et Ji querens verificare poterit^ quod 
ipfum non acquietuvit^ fatisjuciat de 
damnisy et per judicium rec:dut (14) 

' tenens quietus de fuo medio^ et attorne- 
tur capitali domino. Et ft ad pr imam 
diflriiiioncm non venerit^ exert breve 
Ae alia diJlri£lionc^ et fiat prod avintio^ 
et poflquam tejlificatum fiierit^ proec- 
ddiur ad judicium^ ficut fuperius di6ium 
efi. Etfciendum e/i^ quod per bocjia- 
tutum non excluduntur tenentes, quin 
habeant warrant! am {15)^/1 de tenc- 
m^ntis fuis impladtintur^ fuper medics 

£uoSy 



(lifre where the diftrefs is taken, and 
when it is returned by the fheriff 
that he hath noth'n^^ in his fliire, a 
v/rit judicial ihail iffue to fummoit 
the mean unto the flierifFofth* lame 
(hire, in which it fhall be testified 
that he hath land, and fuit (hall be 
made in the fame (hire until they have 
pafTed unto the great diftrefs and pro- 
clamation, as above is faid in the 
mean having land in the faiTie {hire in 
which the diftrefs is taken. And 
neverthelefs luit flia^l be made in the 
fame {hire where he hath nothing, as 
above is faid of the mean that hath 
nothing, until the procefs come to the 
great dillrcfs and proclamation j and 
and fo after proclamation made in both 
counties, the mean {hall be fore-judg- 
ed of his fee and fervice. And where 
it happeneth fometimes, that the te-' 
nanc in demean isinfeoffed to hold bjr 
lefs fervice than the mean ought •to 
do unto the chief lord, when after 
fuch proclamation the tenant hath at- 
torned to the chief lord, and the mean 
being excluded, the tenant muft of 
necellity anfwcr unto'tlie chief lord 
for all fuch fcrviccs and cuftoms as 
the mean was wont to do to him. 
And after that the mean is come into 
the court, and hath ccnfeiTt*d that he 
ou^ht to acquit his tenant:, or be corn- « 
pch^d byjudgcmcnt to acquit, if after 
fuch confcffioji or judgement it is 
complained that the mean doth not 
acquit hrs tenant, then {hall ifiue a 
writ judicKil, that the fherift' (hall dif- 
train the mean to acquit the tenant^ 
and to be at a certain day before the 
jufticcrs, for to fiievv why he hath not 
acquitted him before; and when they 
have proceeded unto the great dil'- 
trefb,trie plaintiff fhall be heard; arid 
if tlic plaintihr' can prove that he hath, 
not acquitted him; he fhaii yield da- 
mages, and by award of the court the 
tenant {hall go quit from the mean, 
and {hall attorn unto the chief lord. 
And if he cyme not at the firrt dif- 

trcls. 
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Jttosy it eoirum bandis^fecundum qvod 
frius babuerunt^ nee ettam excluduntur 
teneutis ( l6), quin fequi poffunt ver- 
Jus medloifttosyfeeundum confuetudinem 
prius ujitataniyji vidirintquodproceffus 
ifirum plus vateat * per antiquam con^ 
fuetudinewj quam per ijiud Jlatutum* 
Etfctendum e/l^ quod per ijiudjlatutum 
von provldetur remedium quibufcunque 
medm^fedjolutnmodo incafu cumfitunus 
Tnedius (17) tantum inter dominum 
dijiringentem et tenentemy et in cafu 
quando medius Hie eft plena eetotis 
{li)yetin cafu quando tenens^fme pra- 
judicio akerius (19) quam mediij attor^ 
nare fe poteji capitali dominoy quod 
diilum eji pro mulierthus tenentibus in 
dotenij et tenentibus per legem Angliee^vel 
eiliter ad terminum vita^ vel per feodum 
taUiatumj quibus pro aliqutbus caujis 
nondum eft provijum remedium: Jed 
(Deo dante) alias providebitur. 



trefi, a writ fhall go forth to diftraih 
him again, and proclamation (hall be 
made^ and as foon as it is returned^ 
they {hall proceed in judgement, as 
before is (aid* And it is to be undcN 
ftanden, that by this ftatute tenants 
are not excluded, but they (hall have 
a warranty of the means and their 
heirs, if they be impleaded of their 
lands, as they have had before; nor 
the tenants (hall be excluded, but that 
they may^ fue againft their means, as 
they ufed heretofore, if they fee that 
their procefs may be more available 
by the old cuftom, than by this ftatute. 
And it is to wit, that by this ftatute 
no remedy is provided to any means^ 
but only in cafe where there is but 
one onely mean between the lord 
that diftraineth and the tenant; and 
in cafe where that mean is of full age; 
and in cafe where the tenant may 
attorn unto the chief lord without 
prejudice of any other than of the 
mean, which is fpoken for women 
tenants in dower^ and tenants by the 
courtefie, fcrt* otherwife for term of 
life, or in fee- tail, unto whom for 
certain caufes remedy is not yet pro- 
vided, but (God willing) there ihall 
be at another time. 

(Kcgi/^. 160. Fitz. Kfefnei }. 3. 7. ix, 12. 15* i6» 17. 19, 20, 21. 24. 56. 58. Fits. Proclatnat. 
»6, 21. I Inft. 100. a. Fiiz. Mcine, 3. 18. 47. 57. 66, 67. 70. Fits. Mcfne, x. 53. Fitz. Avowry^ 
146. 1-68. Fitz- Mefne, 2$, 29. Fhz. Procels, 153. Fiu. Mcfae, 20. 24. 38. 59. 68. 70. Fitz. 
Mefnc, 68. 25. 35- 79* Rj-^.433> ^<^0 

50 £. j. 23* One xnifchiefe here fiHl mentioned before the making of this 

ftatute was, the great delay es which were ufed in the writs of 
mefne, in Which the procefTe at the common law was fummons, 
attachment, and diftrede infinite; and yet the tenant in default of 
the mcfnc was prefently dxftrained by the lord paramount, which 
mifchicf appearcth by the preamble of this adl; for remedy 
. whereof a more fpcedy proceeding is given by this a£k in a writ of 
nieftie. 

Another mifchicfe was, when the mcfne had nothing within the 

fame county; for there the tenant was without remedy, and 

though the mefne had fufficient in another county, the common 

la>v extended not thereunto, in both which cafes remedy is giveir 

by this adt. 

4^.3.42. (1) Pro confuetudinibta et fer^vitVu^ 5rc.] The diftrefTe mofl bee 

i.N.ii. 137.2. taken for the cuftomes or fcrvices which the mefne by reafbn of 

his tenure ought to doe to the lord, within which, fute fervice to a 

4 hundred 
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))andred is comprehended, but not fule reall, that is, by refiancie . 
eirher to hundred, leec, or tourne, for that is not by reafon of hii 
tenure. 

But if the tenant be diflrained for the reliefe of the mefne, or 5 £. 3. 49. 
for reafonable aide, albeit they arc rather improvements of fer- 10 H. 6. 26. 
vices then fervices, yet the tenant (hall have a writbf mefne, becanfe 39 H. 6. 31, 1. 
they grow by reafon of the tenure. | ^'^ *J^ 

(2) £t meJiuj/t.] If there be A. lord, B. mefne, C. mefne, D. ,8 e. 1. 1^ 
tenant fer a^aiU, A. the lord paramount dillrein D. for {ervices, 29 e! 3. 34, 
&c. he brtngeth a writ of mefue agabil C. and recovereth damages 39 £• 3- 19- 
againft him> whereupon C. the mefne may have a writ of mefne 39 W* ^' %^'^* 
againft B. but if B. plead nient diftnin dt /on default^ the fpeciall 
Clatter muil be fhewed, and not to take the general! ifiue^ and (b 
every mefne (hall have his writ againft his melne. 

(?) ^'' tenentem acquietar^ defeat.] There bfi two kinds of ^iS.i.mtfn* 
acquitals; one e;tpre(&, and the other implyed: expreffe, three 55. 7£. a.ibid* 
manner of waies : 66. ao E. a. 

Firft, by fine or deed, either at the creation of the tenure, ibid.59. SE. 3* 
t>r after: fecondly, by acknowledgement of acquittal! : thirdly, by 3|*e.Vxo1'*" 
prefcription. F.N.B. 136* 

implyed* five manner of waies : 

Firfl, by owelty of fervices; fecondly, by tenure in franlcal- 
moigne ; thirdly, in frankmarriagej fourthly, by homage aoncef- 
trell ; and fifthly, in dower. 

(4) in cafu etiam cum ienens paratus effit faari c^itali deminofif'^ 
*uitia et con/uetudina exa^aj, et capiiaiis dominus fer^itia tt ccnfwi' 
tudines fibi debitas nnuebut ftrcipere per numum idtiriMSj quam pet , 
manum proximi tenentisfuiy &c.] By the common law the lord para- Lib. &. 5d» Bre* 
mount might have refufed his fervices by the • hands of the tenant dtmanscafe, lib. 
per a'vaile, or by the hands of tenant for life, where the Tcverfion ^^^' '*°* *"• 
was over, becaufe the mefne or he in reverfion was his very tenant ^h, 6.3. 8 M. 6. 
in privity, for the which remedy is given by this a£l. x6. 

{5 } ^<^ ^ tnagnam dtftriSionems] This mud be underHood of * [ 3^4 j 
a writ of mefne returnable into the court of commoti pleas* and not 
of a writ of mefne that is vicountell, and not returnable. 

And although a writ of mefne be depending between the tenant f.N»B, i36.d. 
and the mefne, yet the lord piiramount may proceed, &e. for he 
thai! not tarry till the matter be tried in the writ of mefne. 

But it appeareth by Fleta, Si medim fit paratus ipfium ttnenam Flet. li. 2. cap. 
acquietare dejer-viius, qmdcapitalis dominia ab eo exigit^ tuncfecundum 43* Brit ioU 5S. 
^quitatem juris fidnjtnietwr ietuntiper bre*ve, vik. quod capitalis domimu **• 
defifiat, and there the writ in that cafe appeareth. 

(6) Et fi medius habens terram in eodem comitutUf Sec,"] Here Is Brit, ubi fupra. 
|>rovided a more fpeedy proceeding in the writ of mefne, if tlie 

xnefne had land in the fame county. 

(7) Btfinon *uenerjt huju/modi tnedius, amittat fer<uitiuin tenentis 

fuif et a modo non re/pondeat^ &c.] If the mefne appeare not at the Flet. Mh. a.cs. 
grand diHrefle, he (hall be fore-judged, that is to iay, that the 43.Brit.fol.5S. 
mefne (hall lofe the fervices of his tenant of the tenements before «<* ^* 6. ^. 
hoiden. And that the mefne being omitted, the tenant from 
thenceforth (hall be att^ndens et r^ondens to the chiefb lord by the 
fame fervices, as the mefne holdeth by* 

But it is to be obferved, that the immediate chiefe lord muft be %i £. 3. mefii. 
named in the fore-judger ; for albeit he be a ftranger to the writ, 4*' "o H. 6. foL 
and by his death the writ of mefne (hall not abate: yet in the »6.4H.6,aS. 

judgement 
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judgement he that is then immediate lorcfparamount muft be parti^ 
coiarly named. 

(8) Nee habeat eapitalis dominus pouftatem diftringendi Unenies im* 
dominieot dum pradidus tenens offer at^ eijewitia debit a^ et eon/ueta,'\ 
Here three things are to be obferved. 

1. I'hat the tenant muft offer and tender the rent or fervicc 
due upon the land, and not be ready only, hy reafon of the word 
Cofferat.) 

2. This muft be done at the time, when the lord comes to 
diftraine. 

3. That this ad is to be onderftood of ferviccs, and cuftomes 
which the tenant may doe, as payment of rents, delivery of he- 
riot-fervice, or the like; but extendeth not to perfonall fcrvices 
annexed to the perfon of the mefne, as homage, fealty, &c. for he 
cannot fay, I become your man : nor fweare to him fealty, &c. 
But after fore judger, then the tenant (hall doe all manner offer- 
vices which the mefne ought to have done, for then the mefnalty 
is extinft; but as long as the mefnalty remaines, the perfonall 
fervices remaine with the m^r, Jer*vitia perfonalia Jequuntur 
per/cnam. 

(9) Etji eapitalis dominus exegerit plusy quean medius eifacere de* 
terett habeat tenens in hoc ca/u except ionem 'ver/us dominum quam baberet 
medius,] Hereby provifion is made for the tenant to take any ad- 
vantage that the mefne might do, if the chiefe lord demand other 
fervices then the mefne ouglit to doe^ albeit he be a ftranger to the 
avowry. 

(10) Si vero medius nihil habuerit inpoteftate regis,] Here/ub po^ 
teftate regis is taken for the power of the king to adminifter ju(f ice 
to his fubjedls by his writs, potefias regia eft facere jujlitiam. Sec the 
firftpart of the Inftitutes, fed. 199. 

And by this branch remedy is given to the tenant where the 
mefne had nothing, where he had no remedy by the common 
law. 

(11) Si 'uero medius non habeat terram in comiidtu in quo Jit diftric^ 
tioy fed habeat terram in alio comitaiu, &c.] Here is remedy given 
to the tenant, where the mefne hath land in a forraine county. 

(12) Adjudicetur medius de feodo et /er*vitio fuo.] Here alfo fore- 
judger is given in the cafes here mentioned, which is a better and 
fpeedier remedy then the common law gave. 

(13) Et poftquam medius, i^c, cogno^-verit, tffr. fuel adjudicetur ad 
acquietandum* 6rV. Ji poft, l^e. medius non acquieta*vit tenenfem.'\ 
Medius, the heire of the mefne (hall not be fore-judged within this 
ftatute, for that this ad fpeaketh of the mefne onely, and not of the 
mefne and his heires. 

(14) Satis/aciat de damnis, et per judicium recedat, &c.] This 
branch of the ftatute giveth damages and fore-judgcr, and the 
plaintife cannot take damages, and leave the fore-judger, 
but he muft either take both according to this branch, or neither 
of them. 

(15) Et fciendum (ft", quod per hoc ft at* non excluduntur tenentes, 
quin baheant njaarrantiam.] By this claufe the warranty of the 
tenant (which was ever much efteemed in law) is favcd and 
preferved, and many deeds comprehended both warranty and 
acquitalV 
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(16) NiC niam excludmOur Unenies, &c.] Here the tenant hath t37.z.iiicfn.6a. 
election either to take the benefit of this aa, by taking the proceffc l^J'^' •A 
nven by the fame* or to take the pTX)ceire at the common law« and * *^^'' 
Sus was aktaubutM emtteia; for this ftatute being in the affirmative^ 

the tenant might have had election (if this daufe had not been) 
bnt ahmdans cautela nom mocet: and the ancient fages of the law 
did ever make things as plain, and leave as little to cgnftra^lon^ 
Bs might be. 

(17) S$dfilummoJefmwidoMmts/itm94liMh^^-1 Hereby it appear* 
cth, that no fbre-jadger can be, but when there is bat one mefne 
betweene the lord paramount and the tenant. 

(iS) Incajkquandoniidiusifiplnt.t ietatis.'^ Albeit a feme covert 7B.a.incfii,7Cu 
be not here excepted, yet by good conftrudbion (he is excepted. 9B ». ibid. 67. 

(19) Sine pr^judicio alterius.] Thefe words were fpeciaJIy in- ^^g^'^^'f"*' 
tended of tenant in dower, or of tenant for life, or in taile with a ^t. byir a?mar 
remainder over ; for againft them no fpre-Judger Iball be given, 104.. 14!. su 
but their extent is farre more large. tic mefot 79* 

If the difleiiTor, or any other that hath a defeafible tide' in the 
tenancy doth fore-jodge the mefne, this ihall not prejudice tlie 
difleiiee, or him that nght hath ; for they are within thfe remedy 
of thefe words, that every fore-judg^r ought to be Jim frsejudici^ 
abtrius* 

But if the daughter fore-judge the mefne, and a fon ts borne after 
the ibre-judgement, the fon (hail not avoid it; for it wasyfffz/r^r* 
Judido Mlteriusy when the judgement was given. 

If two joyntenants bring a writ of mefne, and the one is fum« 
jnoned and fevered, and the other fueth forth, he cannot fore-judge 
the mefiie, becaufe he cannot njponderg catitMli domino de ii/demfir-^ 14 Ht4. 37. 
nriiih it fttfiiehidimbus^ qua frius ftu.en dibuit pradidus mtdius. 

So it is, if there be two joynt mefnes, and the one appeare, and 
the other make default, no forejudgement (ball be, for the fame 
pinfe neceflarily collected upon the fame words. 

They that are feifed in mtir droff, as the biihop in right of his 19 1. 9. tlt» 
biihopricke, or the abbot or prior in the right of his monaftery« or mefn, Sutham. 
the lixe, ihall neither fore-judge, nor be fore-jadeed, becaufe it is tp 
be intended, that it cannot be done fine pra/udjch alterifu, f r that 
the confent of them is not had, which by law to the alteration of [ 3*^6 1 
mny eftate is requifitc, as the deane and chapter to the bifbop, and 
the covent to the abbot, prior, &c* 

If the mefne hanging the writ of mefne againft him alien by Hue, 34 £• 3. 
albeit the right ofSkt mefnalty paiTeth to the conufee, yet the n tfne 47* 
may be fore-judged, and the conufee ihall not uke advanuge of 
thefe words, ^m prajudicio alteriust becaufe he came to the 
mefnalty, /Mi/««/^ /r#v/, and in judgement of law the mefne (as to 
the plaintife} rcmaine feifed of the mefnalty ; for, fendmti iitt nHU 
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•^ UM in itinere jujlic* proclemaf 
fuerit'i quod omnes qui brevia li- 
berare volueri'nU fo liberent infra 
cerium terminum ( i ), poft quern nuuum 
breve recipiatur^ multi de hoc con* 
fidentes^ cum moram fecerint ufoue 
ad pradi£ium terminum^ et nullum 
breve fuper eosfuerit liber atumy de //- 
centia jujlic^ recedunt^ poft quorum re^ 
cejfum adverfarii fui ipforum abfeni* 
percipienteS'i, brevia fu0 perriguni in 
cera, qua aliquaiuio per favorem^ ali- 
quando pro doho per vicecomitem reci^ 
piuniury et illiy qui fecure credebant 
recejpfe^ ten^jua amittunt : ut hujujmodi 
fraudifubveniatur i7npoJ}erv?nyJiaiuit 
dominus rex^ quodjuftic* in itineribus 
Juis ftaiuant terminum quindtna^ vel 
menfti^ minoris vel majoris termini^ 
fccHudum -quid comit* fuerit major vel 
niinor^ infra quem terminum publice 
proclametury quod omnes qui brevia 
hberare voiuerint, ea liberent infra 
tenninum ilium* Et in adventure illiui 
teimini certifcet vicecomes capitali juj-* 
iW itinerant!^ quot brevia halety et 
qua, et quod ultra ilium terminum nul^ 
lum brgve recipiatur, quod ft receptum 
fuerit^ procejjids per illud faSius pro 
nullo habeatur (i): excepto quod breve 
{q.) cejfatum durante toto itinere rele^ 
vari poterit. Breve etiam de dote de 
viris quiobierint al* feifti infra Jum^ 
monitionem iiiherisy ajpfa ultimee pra- 
fentaiiojjisy etquare impedity de ecclejiis 
vacantibusy irp^afumnanitionem pr^d'y 
quocunqi tempore ante recefjum jtfjlic* 
recipiantur in itinere. Brevia etiam 
nova , diffeifina, quocunque tempore 
fa£fa fuerit dijfeifinaj recipiantur in 
itineribus juftic\ 



Concedit dominus rex de gratia 
fpeciali (3) quod -illi qui babent //- 
nem* (4) in diverfts comitatibus, in 

quibus 



\yHEREAS in the drcuit of 

jufUces it was proclaimed, that 
all fuch as would deliver writs, Ihould 
deliver them within a certain time, 
after which no writ (hould be receiv- 
ed ; many trailing upon the (ame, and 
tarrying until the faid time, and no 
writ ferved upon them, departed by 
licence of the faid juftices; after 
whofe departure their adverfariesy 
perceiving their abfence, delivered 
their writs in W!ax, which fometime 
by fraud, and fometimes for rewards, 
be received of the flierif , and they, 
that thought to have departed quiet, 
lofe their lands. For the remedy o£ 
fuch fraud from henceforth, the king 
hath ordained, that the juftices in their 
circuits fhall appoint a time of fifteen 
days, or a month, or a time more <ir 
lefs (after as the county {ball bappeo 
to be more or \tk) within which time 
it {hall be openly proclaimed, that aK 
fuch as will deliver tlieir writs, (hall 
deliver them before the fame time; 
and when the time cometh, the {he- 
rifF fliall certifie the chief juftice la 
eyre how many writs he hath, and 
what, and that no writ be received 
after the fame time ; and if it be re- 
ceived, the proceis ifliiing thereupon 
{hall be of none efFe£l ; but only that 
a writ abated any time during the 
circuit may be amended; alfo writs 
of dower of men that died within the 
fummons of the circuit, aflifes of dar- 
rain prefentment, quare impedit, of 
churches vacant within the fore&id 
fummons, fhall be received at anytime 
before the departure of the julHces; 
alfo writs of novel dilleifin, at what 
time foever the difl'eifin ^yas done,{hall 
be received in the circuit of juflices. 

Our lord the king of bis fpcciJ 
grace granteth, that fuch as hav5 
land in divers fhires where the juftices 

mako 
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- quibas juftic* himrantj Vil de qui^ make their circuity and that have 

hufdam ten* in conC in quo juftic* land in (hires where the juftices have 

Tim itinerwA^ tinunt implacitar*y et de no circuit, that fear to be impleaded, 

aHis temnC in comitatu^ in quojuftic* and are impleaded of other lands in 

nm itinerant', implacitentur : ut coram (hires -where they have no circuit, as 

jtfftic* apud Wejim\ vel * de banco do- before the juftices at Weftminfter, or 

mini regis^ vcl coram jujiiciariis ad in the king's bench, or before juftices 

ajjifas capiendas Hj^ignatis^ vel in aliquo affigned to take affifes, or in any cour i- 

comit^tu coram vtc\ vel in aliqua cur* ty before flierifFs,or in any court baron, 

laronum^ facere pojlint generalem at* may make a general attorney to fue for 

tornaf (6) ad profequendum pro eis in theftiin all pleas in the circuit of juf- 

omnibus placitis in itinere {j)ju/ii£* tices moved or to be moved for them, 

pro ipjisy vel contra ipfos motis vel mo- or againft them, during the circuity 

vendisy durante itinere. ^a quidem which attorney or attorneys (hall 

attarnaiusy vel attorn\ habeat potefta- have full power in all pleas moved 

tern in placitis motis in itinere quoufque during the circuit, until the plea be 

placitum terminetur (5), vel dominus determined, or that his mafter remove 

fuus ipfum amoverity nee per hoc excu- him; yet (hall they not be excufed 

Jentury quinftnt in juratisy et ajjifisy tliereby, but they (hall be put ii| . 

forameifdemjuflic* (8). juries and aiEfjs before the (am^ juf- 
tices. 

Reglft. 19. b. (13 £d. 2. ftat 2. c. 4.) 

( i ) Cum in itinere juftic. proclamat* fuerity quod omnes qui bri^vij 
iibgrari *volueruat, ea iiherent infra artum terminum, ^r.] 

Hereby is recited the mifchiefe which was before the making of 
this a6ty the remedy followech. 

Ut bujuftnodi fraudi impofterum, fatuit dominus rex, quod ju/' Fleu,li.f.e.i9. 
ficiarii in itineribus Juts ftatuant terminuniy quinden/e, 'vel men/ts, mi- 
noris wel ma/ons termini jfecundum quod comitatusjuit major *vel minor, 
infra quern terminum publice proclametur quod omnes qui brevia liberare 
tfoluerint ea liberent infra terminum iUum^ et in adijenlu illius termini 
certificet vicecotnes capitaUm jufticiar* itinerant* quot bre^via habent 
et quay et quod ultra ilium terminum nullum breve recipiatur, quod ft 
receptum fuerit proctfj'us per illud faSius pro nullo habeat urS\ Upon this Xr. 6 E, 1. in 
purview was great queihon, whether the king might difpenfe with Th^f^ur. Regift. 
this law, and give a further day then hereby is prefcribed, and in f^ '9» F.n.b, 
the end adjudged that he might for advancement and furtherance '7- £• 
of juftice : of this purview, the Mirror with too much afperity faith MirrorjCf 5, € 5. 
thus, Leflatute defuf pent ion de brief cs en eyres eft reprwabU come re* 
fugnant a la grand chartre que dit nous ne meerons a nul droit, ne de* 
laieronsy k^ pur quoj font brief es rebotables de audience eins pur le muU 
titude des briefei que adonques fe font tsf pur le petit nombre des jufticee 
ferit droit de plufors. 

(2) Exceptoquodbrc'ueyi^c.'] Here followeth five exceptions : 

1. The firll is^ that a wiit abated, may, during the whple eyre, 
be amended. 

2. Writs of dower, of the fcifin of men that dyed within the fum- Bnt. c «. Flett, 
mons of the heir (which is by the fpace of forty dayes) before the lib* x.c i%yi^^ 
beginning of the heir. 

3. AfTiies of darrein prefentment^ 

4. H^uare impedit of churches Vacant within the aforefaid roromons, 
ihall be received at any time before the departure of tnc jufticts. 

j. WriCfi of aiUfil of novel din*eifin, at what time t'oever the 
tJ^Z z z didcifia 
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difleifin was done, (hall be received dariog the eyre of the 

j aft ices. 
Begift. fo. 19, (3) CwceJit don^ rix di gratia J^ecitdi qtt^d iUi qui haiemt tiMim', 

oo. F.N.B. a5i 5pc.1 Here is an a£l of grace, and therefore it is termed ac- 
jS*E 5 46*^' cordingly, Dg • f^ratia fpeciali% for where the king by his prero* 
SE. 3. 20. eative before this and other ftatates might by letters patents* or 

« r 378 1 ^X ^^^^ under his great feal, grant to any demandant or pl% tenant, 

or defendant, to make attorney in any adion, and to command the 

judges to admit fuch perfons to be attorneys for them : Now juftly 



is this a£t Hilcd an adt of grace, for that the king gave his royall 
aiTent to this law for the quiet and fafety of his fubjeds, giving 
them power hereby to make attorneys in cafes herein expreifed. 



whereby the king loft fuch profit of the great fcal, as he formerly 
received in fuch cafes. Statutum ex gratia regia dicitttr, quamdo rex 
dignaiur cedere dejwre/uo regie pro quiete et commode pofuli Jui, 

(4) IUi qui habent, &c.] This a£l extends afwell to corpora* 

tions aggregate of many, as maior and commonalty, and to fole 

corporations, as to private perfons : and it extendeth afwell to 

juftices in eyre of the foreft, as to other juftices in eyre; fee the 

fourth part of the Inftitutes, cap^ Juftices in Eyre, & cap. the Courts 

of the Forefts, and the Regifter uhifupra for claim of liberties. 

4 1. 5. Attorney (5) ^cit/que fladtum ierminetur,'\ By the judgement againft 

'^^ ^* 3- 9* the defendant, the warranty of attorney is determined ; for thereby 

5^ h! 6. 1'o. placitum terminatur^ but onely to fue execution (which b the fruit 

34. h! 6. 51! of the judgement) within the yeer: and if he fue out execution 

within the yeer, he may profecute the fame after the yeer; but 

if he fae out no execution within the yeer, then after the yeer 

is ended after judgement, his warrant of attorney is determined. 

8E. 3. 20. (6) Aitornatum generalem,^ Of this gene rail attorney you fhall 

T^f b'*2*^E ^^^^^ ^^^^'^ ^" ^^^ books. 

Regjft. iV 20. (7) ^" omnibus placitis inilinere,] This is not anderftood of an 

' aflife of novel difTeifin, for it is querela^ and not placitum eiffi/e, 

whereof (as elfewhere hath been (aid) there is plentifuU authority 

incur books. 

' (8) Nee per hoc excufmtur qmnjint in jurat is et ajjijis coram eifdem 

M.rlbr. cap. 14. y'j^/t'.] The wifdom of parliamems, and of the fages of the 

39 E. 3. 15. law hath ever been, that able and fufficicnt men ihould not (to 

34 H, 6 2$. ^1,^ hindrance of juftice) be exempted for fervice in juries and 

35 H. 6.4*. 3^^^,^ J ; r J 



CAP. XL 

jr\E fervlent^s (i), halivh [7.\ CONCERNING fervants, bai- 

camerariis {2)i ^^ quihufcunque lifl^, chamberlains, and all man- 

receptoribusy qui ad compoturn redden- ncr of receivers, which are bound 

dum temntur (^): concordatiim ejl et to yield accompt, it is agreed and 

ftaltitumy quod cum dominus hujvjmodi ordained, that v/hen the mafters of 

/ervient* dederit eis auditores{^)com' fuch fervants do afiign auditors to 

poti^ et ccntingat ipfos ejjh in arrcra- take their accompt, and they be found 

giis fuptr compoturn fuum omnibus al- in arrearages upon the accompt, all 

, locatii^ things 
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UcaiiSf et aUocan£s (6), arrsftentur 
corpora eorum (7), it per tefti* 
monium auditorum ejufdem c^mpotiy 
mittantur ft Itberentur proxima gaola 
Anuni rtgis {%) in partibus illis^ et a 
vtc\ feu cuftode ejufdem gmla reci^ 
piantur (9), et careen mancipentur ♦ 
in ferris { 10), et fub bona cuftodiay 
ettn ilia prifona remaneant dejuopro^ 
prio viventes ( 1 1 }) quoufquedaminisfuis 
de arreragits pUnarie fatiifecertnt. 
At tamen Ji qms fie gaola liberatus 
fConqueraiur^ quod auditor es compoti 
fui ipfum injufte gravaverunt (12), 
omranda ipfum de receptis qua non re^ 
cepity vel non albcando ei expenfas aut 
iiberationes rationabileSy . it inveniat 
amicoSj qui eum manueapere voluerint 
ad ducendum coram baronibus de fcac- 
carioy liberetur eiiy et fcire faciat 
vicecomes (in cujus prifona fuerit) do-- 
' vtinoy quod fit coram baronibus de fcac- 
,€ario (13) ad aliqucm cerium diem 
cum rotulis et aliis^ per quos compotum 
fuum reddiderity et in prafentia ba* 
ronum vel auditor^ y quos afiignare vo^ 
iuerinty recitetur compotusy et fiat par- 
tibus ju/iitiay ita quod fi fuerit in ar- 
reragiiSy commiftatur gaola de FleetCy 
ut fupradiSium ejt. Et fi diffugerity 
et gratis compotum reddere noluerit 
(14), ficut in aliis fiatutis alibi con- 
tinitur'y Marlbridge, cap. 23. dif- 
tringatur ad veniendum coram jufi 
ticiariisy ad compotum reddendum^ fi 
habeat per quod difiringi poffit. Et 
cum ad curiam venerity dentur ei au- 
dit ores compotiy coram qui bus fi fuerit 
in arreragiisy et fiatim arreragia foU 
vere non poffity committatur gaola cuf- 
todiend* in forma pradi£i\ Et fi 
diffugeriiy et teftificotum {iS) fuerit 
per vicecomify quod non fit inventus^ 
exigatur de comit* in comiiatumy quouf- 
que utlagetur, Et fit hujufmodi in^ 
carceratus irrepkgiabilis. Et caveat 
fibi vicecomeSy vel cufios ejufdem gaolay 
fiv^fit infra libertatcm { 16) five ex- 
tray quod per commune brevcy quod 
diaitur replegiare, vel alio modo fine 

afienfu 



things allowed which ought to be 
allowed, their bodies ffaall* be ar^ 
refted, and by the teftimony of the 
auditors of the fame accompt, (hall 
be fent or delivered unto the next 

Sol of the king's in thofe fiarts ; and 
all be received of the fheriff or 
gaoler, and imprifoned in iron under 
&fe cuftody, and {hall remain in the 
fame prifon at their own coft, until 
they have fatisfied their mafter fully 
of the arrearages. Neverthelefs if 
any perfon being fo committed to 
prifon, do complain, that the auditors 
of his accompthave grieved him un- 
juftly, charging him with receipts 
that he hath not received, or not al- 
lowing him expences, or reaibnable 
difburfements, and can find friends 
that will undertake to bring him be- 
fore the barons of the exchequer, 
he (hall be delivered unta themj and 
the fherifF (in whofe prifon he is 
kept) (hall give knowledge unto hts 
mailer, that he appear before the 
barons of the exchequer at a certain 
day, with the rolls and tallies by 
which he made his accompt; and ui 
the prefence of the barons, or the 
auditors that they fhall aflim him, 
the accompt fhall be rehearled, and 
juftice fhall be done to the parties, 
fo that if he be found in arrearages, 
he (hall be committed to the Fleet, 
as above isfaid. And if he flee, ^d 
will not giv^ accompt willingly, as 
is contained elfewhere in orher fla- 
tutes, he fhall be diftrained to come 
before the juflices to make his ac- 
count, if h^ have whereol to be dif- 
trained. And when he cometh to 
the court, auditors fKall be af&gned 
to take his accompt, before whom 
if he be found in arrearages, and can- 
not pay the arrearages forth with> he 
fhall be committed to the gaol to be 
kept in maimer aforefaid* And it 
he flee, and it be returned to the fhe* 
x\S that he cannot be found, exigents 
(hall go againft him from county to 
F f — Z z 3 county,. 
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ajfenfu domni ^ly) ipfum a prifona 
ixire non fermittaU ^od ft fe^erity 
ei fuper hoc convincatur^ respondeat 
donuno de aamnis^ per hujufmodi fer^ 
vienUmfihi iilatis^ fecundum quod per 
fatriam verificare poterit^ et habeat 
domntis fuum recuperare per breve 
'de debito (l8) verfus cujiodem, Et 
Ji cuflos gaola non habeaU per quod 
jujiicietur^ vel unde folvat^ rejpondeat 
Juperior /uus qui cufiodiam hujufmodi 
gao!a fibi commiftt (19), per idem 
brrve. 



r 



coun^, until h^ be oudawed^ and fiich 
prifoner {hall not be replevilable. 
And let the ih^rifi' or keeper of fuch 
gaole take heed, if it be within a 
franchife, or. without^ that he do not 
(uiFer him to go out of prilbn by the 
common writ caHed replc;giare, or 
by other means, without afient of 
his mafter; and if he do, and' thereof 
be convid, he fhall. be anfwerable to 
his mailer of the damages done to 
him by fuch his fervant, according as 
it may be found by the country, and 
(hail have his recovery by writ of 
debt. And if the keeper of the gaol 
have not wherewith he may be jufti- 
iied, or not able to pay, his fuperior 
that committed the cuftody of the 
gaol unto him, fliail be anfwerable by 
the fame writ* 



flctt, lib* ft. c* 64* Brit foK 70. a* (1 Inft 295. •• xlnft. 378. Fitz* Accompt, 96. 109. Fits* 
Avowry, 220. Regift. 137. Raft. 14, &c. Fit*. Accompr, 23. 26. 47. 74. 106. 52 H. 3. c. 23. 
ft9Bd. 3. f. 5* i7£d. 3. f. 59* i R.i.c. 12. 7 H. 4. c. 4. 2 Leon. 9. Fits. Debt. 172. Fits, iflu* 
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7. i3'E.3. Ac- 
count 76.4iE»3. 
ib. 74. SE. 3. 
46. 2 R. 2. Ac- 
count 45. 
II R. 2. ib. 4S. 
F.N.B.b.c.d.e. 
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17E. 2 Proci. 
203. 18 £. 2. 
Avowry 2ZO. 
37 E. 3. 59. 
29E.3. 5. 
See the firft part 
of the Inilitutes, 

ft a. 124. 

For thisyJr«#;i?«- 

U\y fee toviards 

the end of this 

chapter. 

1. Part of the I n- 

fUtuies, ubi I'up. 

j.Partcfrheln- 
(iKQtes, 153. 
FIeta^li.2.c.70. 
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(1) SerafieHtiius.] ^^^57 ^"^ of aceoont muft be brooght 
againft one, either as baiiiK, receiver^ or gardein ia focage ;* and 
therefore againfl a fervant as fervant, or againft an apprentice, or 
a controller^ furveyor, meiTenger *, or the like, a writ of account 
lyeth not> unlefTe he be charged as bailife or receiver. 

A gardein in focage cannot be committed to prifon by force of 
this &6i, for a gardein in focage is //; loco parentis, and this aft be- 
gin neth with /er*viefttibus, and this word fer*vientibus is to be ap- 
ply ed to ball-vis, comer ari'is, et receptor ibus ; for this aft foon after 
this faith. Cum domini hujufmodi fer'vientum dederit eis auditores, 15 c. 
Where thffe words are to be obferved, <vi%. domini, the lords or 
mafters, and fer^vientes, fervants, which y^oxA fer*uientes extends to 
all ; and therefore the gardein in focage being no fervant, nor the 
heir lord, or mailer is not by this aft to be imprifoned> &c. 

(2) Bali<vis.'] This word is i'ufficiently known, and if gardein 
in focage occupy after the heir attain to the age of 14 yecrs, he 
may be charged as bailife. 

(3) Camcrariis."] Receivers v/cre anciently called Chamberlains, 
becaufe they Were wont to keep the money received in chambers 
fpecially provided for that purpofe ; yet cannot he be charged as 
chamberlain in an account, but as bailife, or receiver, for thecaufc 
abovefaid. 

(4) £/ qidtufcujzq*, rsecptcribus qui ad compotum reddendo te* 
nentur,] Rcif/ures is a known word, and ncedeth no further ex* 
plication. 

(5) Dederit eis audltoresj] An account taken before one auditor, 
is not within tlie purview of this ilatute ; for this aft is in nature^of 

9 . ' a com« 
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a commiflion» and a commiffion being made to two or more, can* 
not be executed by one alone. 

By thi^^ad the auditors are judges of record, and therefore by 
confequence In an action of debt for the arrerages of an account 
before two or more auditors, the defendant fhall not wage his 
law, _ • 

And by the fame confequence of reafi>D> if the lord be found 
In furplu(age upon the account determined by the auditors as an in- 
cident to their authority in an a^ion of debt brought by the bailife 
for this furplulage, the lord (hall not wage his law, becaufe by 
force of this adl (they being judges of record) no wage of Jaw^ 
can be allowed againU their record : and fo was it adjudged in the 
exchequer chamber, as it is reported in 20 H. 6. But if the ac- 
count be made before one auditor, thi^ (as hath been faid) is out 
of the datutCy and therefore there he fliall wage his law ; but the 
lord cannot be committed to prifon (for the caufe afore faid) by 
force of this aft. 

In an adion of account againd a receiver, for 13 s. 4d. or any 
other fum under 40 s. the fherife in his -county court ihall not hold 
plea of it ; and the reafon thereof is, becaufe the fherife cannot 
afligne auditors who (as hath been faid) are judges of record, and 
the county court is no court of record. 

(6) Omuibus idlocatii ft ailncaniiis.'^ f By thefe words, if the 
lord be found in furplufage, it is within their authority, and ther- 
fore parcell of their record, and fo in that cafe (as hath been bid) 
90 wager of law. 

But albeit the audlton do difallow a juft demand, yet Ihall ho 
take no averment or advantage upon thefe word^, againfl the 
record of the judgement of the auditors ; for. Judicium pro njentate 
tucipitur^ and nemo potefi contra rec^rdum 'vertficare per patriam : but 
be hath re^nedy after by this a^ by a writ <if ex parte talis for his 
relief, whereof more Ihall be iai^ hereafter in his proper place. 

(7) Arreftentur corpora eorum.] Note at the common law, the 
proceiTe in account was fnmmons, attachment, and diftrefle infinite; 
Dy the flatute of Marlbr. a writ of moafiravit de compoto^2i% given; 
and here by this branch the body may be arrefted, and after by this 
a6l proces of outlawry is given in account, fo as after the account 
determined the body of the defendant may be arrcfled, &c. 

Note the words in effeft be fuper compotum Juiun, i^c, arreftentur 
€t liberentuTt fo a? the auditors by force of this ad ought to com- 
mit him, &c. prefenvly after the account determined. 

(8) Froximig gaolte domini regis. '\ This is intended of the next 
gaole, though it be not in the fame county, for, as it hath been 
iaid, the flatute is in nature of a commifTion, and therefore this 
word proximo mull be purfued. 

(9) Eta <uic^ feu cujiode ejujdem gaol^t redptantur,'\ The auditors 
mull make a warrant in writing under their fcales to the fheriftc 
upon the fpeciall matter, and thereupon the flv^rilFe^ ought to re- 
ceive the accountant in execution. 

(10) Carceri mancipeuiur in fcrris.'y Hereby it appeareth that 
the fheriffe ought to keep him in ful'va et arclu cuftodia, and hath 
power by this ad, if need require, to lay ironb upon him for liis 
lafe keeping; but this the gaoler could not have done by the com- 
mon law, as by all our ancient authorf it appeareth. 
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10 H. 6. 17, iS. 
41. 45. 8 H. 6. 
15. 14 H. 6.24. 
22 H. 6.35.47, 
lib. 10. to\, 103. 
Denbiudt cafe« 
38 H. 6. 6. 
2 H. 6.41. 
10 H. 6. 24,25. 
Den bauds cal'e, 
ubi fupTA. 

^ 5 H. 4. cap. J, 

10 H. 6. 17, iS. 
14 H. 6. 14. 
Vide infra, f. 
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(11) De 



Marlbr. cac. 23. 
lib.^. fol. IX. 
Sir WiUiam 
Herberts cafe* 
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46 E. 3. 30. 
ft7H.6. 8.ii.8. 
fo. 119. D.Boa* 
hams calie. 
13 E. 3. barre 
253. 27 H. 6.1.. 

D>r,24H. S. 
249. lib. 3. fol.' 
44. Boycons cafe. 
Lib. S. fol. 100; 
PUCoip. 360. a. 
Brae. U 3. 105. 
i37.Bricfo,t4f 
17. Flets, I. I. 
ca. 26. Mirror, 
c. 5. § !• S F. 2. 
Coroo. 432. 
Vide 3« part del 
loftitucrsi. Cjp. 
petit treaf. in 
fine. 
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^l€ta, l.».c.64. 
Kegift. 1 37. 

r.H.B. 129. r. 

13 E. 3. barre 

•53- HE. 3* 
kccounr 74. 



fteti»t.i.c.64« 



Dier, 36H.8. 



Jhlarlb. ca* ft). 
Flc6| ttbt fapra. 
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XI H.4.73. 

s7H.«.34.b. 
per CurivQ* 

i4H4.M>ier, 
Is EU 321. 

16E. 3. daxDJg. 
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( 1 1 ) />r y&9 /r0/ri> wvmies.'] By this claofe it appearcth, that 

he that ii fo imprifoned mull live of his owne. 

(iz) Audimts compoti fui ipfum injuftt gravaifiruMtJ] Bv this 
claufe is the writ of ex parte talis given to the accountant, if the 
auditors affigtied by the lord either charge him di neepiu qum mom 
recepit, *vel non aUnando ei expeufiu aui Itieratiotus rationaiua, and 
this writ is, in nature of a commiAon to the barons of the exche- 
qucr, for that they are the foveraignc auditors of England to heare 
And audite the account, et ([umd fiat jufiic'iA partibus. 

But this writ lieth not» but where the account is taken before 
auditors affignfcd by the ]ord» for if there be a writ of account 
brought, and the court affigncth auditors, there lieth no writ of 
«r parte talis^ for in that cafe he ought tO ihew his griefe to the 
juftices, and they ought to doe him juftice, and the writ of ex 
parte talie is grounded upon this a6t, where the lord affigneth 
auditors. 

(13) Slued fa c6ram barenihus de fcaccario.'] The writ in the Re* 
giflcr, and F.N.B. ubi/uprat is Coram tbe/aurario et baronibus noftrit 
de/caccarhy but it ought to be coram baronibus defcaccario accord- 
ing to this a6i, and that the rather, becaufe the barons are (as hath 
been faid) the foveraigne auditors of Etigland, and herewith 
agreeth Fleta, 

Upon fureties found he (hall be at large to follow his writ of 
ix parte talis, before the barons, but if it be found that he was ia 
arrerages, he (hall be in execution again. 

(14) Et fi dijfugerit, et gratis compotum reddere noburitt kc^ 
Fide Marleoridge whereby/the writ de monftrasvit de compote is 
given. 

(15) Etji diffugtrit el tefiificatum^ &c.] Here is proces of oat« 
lawry given in account, 

(16) Et caveat Jibi wecomes vel cufios ^ufdem gaoUt fi fa infra 
tibertatem.] This aft extends to all keepers of gaoles, and there* 
fore if one hath the keeping of a gaole by wrong, or defri^o, and 
fuffereth an efcape, he is within this ftatute, as well as he, that hath 
the keeping of it dejure. 

(ij) Sine affen/u domim.] And this aflfent may be by paroII> 
and (hall be a fufficient barre in an aftion of debt brought for the 
cfcapc. 

(18) Et babeat dominusfaum recupirare per breve de debito, &c.] 
There was oo aftion of debt againll the gaoler for an efcape at the 
common law, but the party was driven to his fpeciall aftion upon 
his cafe, which adlion was grounded upon a trefpa(re or wrong, 
and not upon anv cOntradt in deed or in law, hilt this aft firft gave 
the aftton of debt againft the gaoler, which had let one to efcape, 
which was committed to prifon by auditors for arrerages of ac- 
count, but it lieth not againft the gaolers executors, becaufe it is a 
trefpaffe, and before any other aft of parliament by the eouity of 
this aft an aftion of debt did lie againft the gaoler for an elcape in 
court pipowders, and fo in all other cafes. 

Afterwards the fta^tttte of I R. a. fcr a further dedaratioii gave 
the aftion againft the gardein of the Fleet. 

But albeit this aft, and the ftatuce of 1 R. t. alfo doth fpeake fef 
breve, yet a bill of debt lieth alfo by the equity of this and that 
fatute, albeit it hath beenholden to the contrary, but (ince it hath 

been 
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Axen often adjudged that a lull of debt is maifttenable opoa the 
faid a^. 

Now for as much as the ibtutes doe gire recovery hy writ of 
debt, incidendy, they do give .damages alfo. 

This SL&, doth extend to feme coverts and infants, that are 
keepers of gaoles, to charge them in an adion of debt for the eicape 
of one in execution. 

(19) Ktfymiieat /uferiwr fuuit qid cuftodiam hgwfwuit gaal^t fihi 
cpmmr/ent,] This is to be Undefftood, when one that hath the cuf- 
tody of a gaol of freehold or inheritance, committeth the fame to 
another that is not fufficieftt, his fupeiior ifiall anfwer for the efcape 
of the priibner ; but he fhall not have the a^ion of debt agabft- 
the fuperior as long af the inferior is fufficient. 

The mayor and cititens of London have the flierivalty of Lon- 
don in fee» and the iheriffes of London are gardeins under them» 
and removable from yeare to yeare, in this cafe the iherifies of 
London are eardeins^ and the mayor and citiaens their fiiperiors; 
and though die (heriffes appbint" a keeper under them, yet he is 
not within this ftatute* becaufe it is intendable when the gardein 
commeth in by him that hath the freehold or inheritance in tho 
cuftody^ for this a& doth extend but unto two fuch degrees, for 
there cannot be two fuperiors within this ad, bat one fuperiour 
Suad one inferiour. 

The duke of Norffolk being marihall of England of tftheritancet 
and having authority to make a deputy doth make a deputy, who 
luth the cuftody of the ^aole, he is the gardein, and the duke of 
l^orffblk his fuperioar within this adL 
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^UlJmubi fir malitiam (i) va- 

falfa afpilla (2) fieri dt homicidiu^ 
it aliis felmits fj), per appellatores 
nihil habentesy unde domino regi pro 
falfo appello^f Hec appellatis de damnis 
rejpondere pojpnt : Jlatutum ejl^ quod 
turn aliquispc appellatus defeloniafibi 
impofita fe acquietaverit in' curia regis 
modo ddhito (4), vel ad JeSfam appeU 
Jatorisj vel domini regts: jujiiciarii 
c^ram quibus auditum erit hujufmodi 
appellum et terminatumy puniant ap" 
pellatorem per prifonam unites anni^ et 
nihilominus reftitnant hujufmodi ap* 
pellatores damna appellatis^ fecundum 
djcretiomm iujlic\ habito re/pedlu ad 
prifonam v:l arrejlationrm quam oc^ 
iojione bujufmodi atpellorum fujiinu* 

€rintappilktiyctadinfamiamfuam{s)y 

quam 



pORASMUCH as iiianyv through 
malice intending to grieve other^ 
do procure falfe appeals to be made 
of homicides and other felonies bv 
appellors, havin? nothing to fatisfy 
the king for their ^Ife appeal, nor to 
the parties appealed for their da* 
mages; it is ordained, that whea 
any, being appealed of felony fur. 
mifed upon him> doth acquit himfelf^ 
In the king's court in due manner^ 
either at the futt of the appellor, or 
of our lord the king, the juftices, be* 
fore whom the appeal (hall be heard 
and determined, fliall punilh the ap« 
pellor by a year's imprifonment, and 
the appellors (hall neverthelefs rc^ 
(lore to the parties appealed their 
damages, according to the difcretioii 
of the juflices, having refpe£t to the 

imprifoa* 
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imdE? tncurrfruntj et nihilominus v/r- 
ySv^ dQmntim regsm grqviimt - r^itf- 
manfur. ^t ft forte hujufmodi ap^ 
filktores man habeanty unde pradiiht 
damna rejiituere poffinty inquiratur 
fer quorum abhittum (6) farmatum 
fuerit huiu/modi appellum per mali- 
tiamy Ji appelLUus he petai. Et Ji 
inveniatur p^r iUcua inquijhionemy^ 
quod tiliquisjit abbett^Jtar per maliUam 
(7)> P^^ ^^^^ ^ jud'tcio ad fe£kim 
appmuti difirwgatur (8) ad- venun^ 
dum coram iuflic\ Et ft Ugitimo nadtt 
towoiQus fuerit de hujufmodi abbetto 
fer malitiamy puniatur per prifmam^ 
et tematur ad re/Htutionern damnorutn, 
^cutfiiperim diSlum efi de appeUatore. 
Vide anno I R. %. cap. ij* '^^ 
jaeeat de caUro appeUatori in appelh 
de morte homnis ejfanium (9), iti qua- 
owtiea euniiKukir^^Utm fmrit ier* 
mnandunu 



mpAS^trnwok v a^MIni^t^ Aat the 

party appealed hath fuflained by red^ 
An of'iuch appeal^ aad 10 the in- 
fiimy7that they ha^e incurred by the 
imprifenment op otherwife^ and fhall 
nevcrthelefs make a grievous fine 
unto the king. And if peradventur^ 
fuch appellor be not able to recom- 
pcnfe the damages, it fhall be inquired 
by whofe abetment or malice the ap^ 
peal was coiamenced, if the party ap* 
pealed defijre it^ smd if it be found 
Wtbe (ame intpleft, that asy man 13 
aoettor throu^ ms£cei) at the fiiit of 
the party aj^ieafed he flial! be dif-* 
trained by a jydicial writ to come 
before the juftices; and IF he be 
lawfully conviA of fuch malicious 
abetment, he fhall be punifbed by 
imprifonment and reftitution of da- 
mages, as before is fiiid of the ap- 
pellor. And from henceforth in ap- 
peal of the death of a man there 
fliaU no eflbin lie for the appeUor, in 
-whAtfeever court die appeal fhall hap 
to be determined. 
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By the word» hereof it appearetJi, that before thk ftatute the 
defendant being duly acqaited> fhould recover his damages, but 
that is to be underilood in a writ of confpiracy, wherein he Ihould 
recover damages for fatisfadion in regard of the infamy, imprifon- 
ment, and vexcition done to him, and further that the parties con* 
vidled fhould be fined to the king and imprifoned, which, I have 
read, began in this fort before the raignc of H. i. They which- 
plotted, or compaiTed the death of a man under pretext of law by 
bringing falfe appeales, or preferring untrue indictments againll 
the innocent of felony, -who being duly acquited, both the appeU 
lant and his abbettors were to fuiR^r dearh. 

But king H. I. by authority of parliament did mitigate thetfe* 
verity of this auncientlaw (leHmen (hould be deterred and afraid 
to accufe) and did ordaine that if the delinquents were convicted 
at the fuit of the party, they (hould make fatisfadion^ and be fined 
and imprifoned : but if they were convi^ed by judgement at the 
fuit of the king (whom they pretended to intitle to the forfeiture) 
then they fhould lofe the freedome of the law, they (hould be fo in- 
famous as never to be any witnefle, or to be of any jury. 1 hat 
they fliould never come in or neare the kings court, but make their 
attournies, that they, their wives, and their children, (hould be call 
out of their houies, and their hoafes^proilrated, th^ir trees. eradi* 

cated 
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tsktedk smd kbvMti, tiiw mei4owcs plo^rfd «|> aid wafled, eveiy 
thiifg to be deftroyed which nourifhed or comlbrted diem in re<9 
ipedl of die vilknyy aqd fliarae done to the delinquent^ all againft 
nature and order, for that the delinquent ibught the blood of the 

innocent under, pretext and colour of law> and this in later bookes ' 
is called a vilianous judgement^ all which in cafe of confpiracy re« 
naine a conft^nt law to this day. But thfs ad doth give the partjr 
a fpeedier remedy for his fatisfaflion then he had before, as here-* 
after ihall appeare. 

(i) Permalitiam^'] Thefe words doe open divers windowes for Pafch. 3o1B« i* 

the better undcrilanding and inlightening of th^ generall words of S°"!" '*^*'. . 

thisftatut?. 6 6 B 8 I'^TJ:?" 

1. If the appellee be firft indited of the felony whereof he is Hil.26Bl1.C0. 
appealed, the appeale (hall not be underflood to be commenced ram regie. Ldc^ 
per nuditiam^ becaufe the plaintifFe hath a foundation to build upon, ^'^l** BurnelL 
v/«. an indi6iment by the other of twelve or more men, fo as it ** ^* ^\ 
ihali be prefumed that the plaindiFe was moved to. his. appeale bv t^£, 3«^Jt* 
the indiament, // m» per tnalitiam\ for in thofe. dayes (as yet it 33 H.I. su * 
ought to be) indiAments taken in the abfence of the party, were 14 H- 7* *• 
ibrnied u^n plain and diredl proofe, and not upon probabilities i? ?* ^f**w 
or inferences : but if the indiclment be infufficient, then it is in inftitutw \a« 
judgement of law as no indi6hnent, and then the appeale may not^ ^oS. 9h!4.% 
withfianding be commenced per malitiam^ ttfic injimilibus^ or if it 9H..5.S. 

be a good indidment, and found. after the appeale commenced^ yet ao£.4. 6. 
may the appeale be commenced ^imZrWiBRb 

2. If one be appealed of murder, and it is found by. verdift %% AtL p« 77. 
that he killed him^ defendendo^ this fliaii not be faid to be Ur, ma- 

iitiamt becauie he had a juft caufe, for quod qui/qui $i tuulam ccr^ 
pmsfitifictriujure idfedjfe n)idetur% it fie defimiiUm* 

3. The heire or other near of kin, may, abbet the wife plain* 

tiffe in the appeale, Etfic adjudicatur quod pater y mater ^-f rater ^ ^r. 'f«rm. Mkb. 

nonfitnt in ca/k bujus fiatuti ratione propinquitatis fiuigmnisy et ad ns ^^ ^« >• ^~ 

pertinet pradiaam mortem ulci/ci: Hoylands cafe^ and cannot be faid ^^ 'i^'^^ 

to be per miJitiam. ^^fe. 6 £. 3. 33. 

4. Malitia referreth onely to the procurers and abbettors, as it 
appcareth by the exprefie words of thie ad. 

(z) Fal/aYtppella.] Soone after the making of this flatute, the Mich. 34c. i. 
wife and her fecond hulband brought an appeale for the death of Coram rcgc. 
her former hafband, the record faith, Nou (otefi ejfe appeUatrix pJJJI^s ftJiVt?; 
pro morte prions mariti, Cfff. ip/a pro repeliend* pana ftatuti pro falfis ^^^^ falfitas. 
appellis adfuocat appeUum fitum tffe jujhun nee falfttm^ licet fit caffatum, 
et licet iiludprq/equi non potefty quia ha6et virum; qu4f quidem caufa 
pot i us eft quardam ftuUitia quamfaifitas^ ideo ex gratia curia conceal 
eft in prafent* aliorum juftic* de banco , poftquam pri/onam 15. dierum 
habueritf quodfinemfac^ cum rege* 

(3) De bomicidio et aliis feUniisJ] This is not onely intended of 
fuch offences as were felonies at the making of this ad, but of all 
fuch offences alfo, as have been made felonies by any ad of parlia- 
ment fince this adh 

(4) Se acquietofuerit in curia regis modo debito,] This flatute doth r jg^ 1 
extend both to acquiuls in deed, and to acquitals in law. 

Acquitals in deed, as either by verdid, or by battell, and in that Rcgift. 34. 
cafe when the plaintive yeelds himfelfe creant, or vanquifhed in **?*^'^'; 
the field, the judgement (hall be that the appellee (hall goe quite, *J. ii^Vf.^e.'' 
and that he ihall recover his damages againll the appellor^ but if cor. 12. ' 

the 



585 Weibn. fectfhd* Ctp. r2^ 

^ plainttft had been Ibuaet then no jodgenent cibi bt given 

againil a dead perfon. 

Acquitals in law, as if two be appealed of felony* the one as 

principal!, and the other aa acceiTary, and both of them ]>lead not. 

guilty, &c. and the jury doth acquite the principall, in this cafe by 

93 H. 6. s. }aw die accei&ry is acqoited, and (hall recover damages bv this a^ 

SH. 5. 6* againft the appellant, &c. or may ha^e his writ of conspiracy at 

the common law. 

41 AIT. S4. But if the principall be acquited by verdidl, proces depending 

againft the accefiory, the acceiTory ihalt not recover damages 

within this ftatate, becaufe no jury can be retonrned to afiefle 

them. 

3 Mar. x»o» If one be appealed aft accefibry to two principal9» one of the 

I>i«. principals u ac^mted, the acceflbry ihall recover no damages nntiH 

the other principal! be acquited. 
41 Air, 24. If the pluntiSe in an appeale be non-fait, and the defendant is 

4i £. 3. Coro. arraigned at the fait of the king, and acqwtcd^ he (hall recover his 
i«a. 14H. 7. a. damages by this ad, for the words be, Fel adjkaam apfiUamta vd 
\umf.Yi\ Cor. ^^'*< ^^P*» ^^ this fuit of the king muft be intended upon the 
j35^F^N^.zx4. appeale after non-fmt, for an aoquiiall upon an indidbnent is noc 

within this ftatate. 

f H. 5. s. ^or ^f^i*o mtdo acfmitattUt fee 9 H« C. 2. that the defendant 

«o £• 4. 5* being acquited by veidid, yet if his life was never in jeopardy 

9 H* 4. %• either in the originall, or proces, thoagh it be in default of the 

plaintifte himfelfe^ yet is he not deHf m$do acqmitattu within this 

ftatme. 

Fsfclw 15 Ells* The wife of Coplefton brought an appeale of murder againft 

dT'm'^* StoweUy and five of his fervants as principsds by being prefent* 

fcript. *****' aiding and abetting StowelL to commit the murder, and Stowell 

^ * appeared, againft whom the plaintifFe declared with a fimul cum of 

his five fervants, and Stowell pleaded uot-guilty, and procefte was 

continued againft the other nve, and by verdid it was found that 

Stowell kill^ Copleftone in his owne defence, whereupon ^e was 

acquited, and had his pardon of grace; and it was refolved by all 

the judges of England, that this acquiuli of him was in law an 

acquitall of all the other five that were charged as principak by 

being prefent, aiding, and abbetting, and Stowell could not upon 

this liatote recover oamages for the caufe before remembred. 

S7 Air. 15. If the defendant plead that there is a nearer heire, and i/Tiie 

thereupon uken, and found for the defendant, he is difehar^ed of 

the adlion, but is not acquited of the felony within the purview of 

T7 £. %. Coro. this ftatute ; To it is if the defendant be difchargc^by clergy, he 

3^^« is not acquited within the purview of this ftatute. 

If the defendant wage battell, and the plaintifFe demurre upon 

it, and it is adjudged againft the plaintifFe, the defendant is dif- 

charged of the appeale, but hee is not acquited, untill he be ac* 

quitec^ of the fad at the fait of the king. 

%!%> 3. Coro* Damua afpetlatis Jecundum difirti* jujUciar* bahiio njpeffu ad pri- 

276. Artie Jonam.] Though this branch bee general!, yet every appellee (hall 

LiM.^ol.°*73. "^^ "P^" ^" acquitall recover damages, for if a monke be appeal- 

D.Hufleyescafe. cd, or a feme covert be appealed alone without her huiband and 

Lib. II. foi. 77. acquited, they cannot recover any damages by this ad in refpcft 

Ma^d. Coll. cafe, ©f their difability, for the generall words of this a£l doth not 

12 R. a. judg. enable any to recover damages that thereunto was difabled by law. 

'^^' But if an appeale bes brought againft the huft)and and wife, and 

they 
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, they be acquitted, damages (hall be given to the hulband alone 
for his damage, and to the hulband and wife for the damage of the 
wife. 

And where fevendl perfons be acquited, the damages maft be 
feveralU for the words of the ftatute be habif reJpeSu ad fer^ 
Jotuun* 

But then may be demaunded, what remedy hath the monke or Tr. 30 £. r. 
feme covert being folcly appealed : the anfwer is* that they have ^^t. ». London 
no remedy by this ftatute, but the abbot and monke, and the huf- J/g^^/i^' 
band and wife may have a writ of confpiracy at the common ^ ' 3* 73- 
law. 

Whenfoever any is acquited by verdift, and yet his life waa 9 Tl. 5. t. iibl 
never in jeopardy', either by reafon of the crronious proces, or %»• 
originall, or otherwifc, though this be within the letter of the law, 
yet it is out of the meaning, and therefore the defendant in that 
cafe (hall recover no damages. 

(5) Ad ittfamiam /uam,'\ For a mans fkme is above all things 
to be repair^. 

Ommiafi perdas,famamjer*uare memento: Ctto* 

Sluefemcl tanijja, pofita nuUus eris. 

(6) Et fi forte bujujmodi apfellatores non hahamtt £^r. inquiratur 

per fuonm afettum,] If the defendant in an appeale be tried be- lE-a* AAloa 
fore juftices of nijipriuj, albeit they have but delegatam poteftatem, """^ *«ft*^ **• 
yet (hall they inquire of the infniiiciency of the piaintitfe, and of "g' ^/?' 
the abbettors, and the words of this zGs. are, ^uodjuftic^ coram qui- DicrjiMar lao. 
hus auditum fuirit appelium et terminatum ; but that ^reat over.rular Tr. 30 £. i. 
ixperiemtia hath ruled, and over-ruled it by precedents, that they Coram ref e. 
cannot give judgementfor the damages. ^**'' *• '-»n^««' 

Thb infuHiciency of the plaintive in the kppeale muft be found 
by the jury, and cannot come in by the averment of the party, and 
ib it is in other like cafes. 

But here it may be demanded. What if the plaimiffe in the ap- S £.4.3. 
peale be fufiicient for part of the damages, and not for all, may not ^ H: ^* 1* 
ihe defendant by this ad recover part againft the plaintive, and ^\f'^^ h 8. 
part again^ the abbettors ? And it is refolved thathemuft recover \^^'Tu%oZ.u 
«ither all againft the plaintifFe, or all againil the abbettors, and not ubi fup* 
by parcels, fo as if the plaintive be not fufficient for the whole, the 
defendant fhall recover the whole againft the abbettors; for pr^di&a 
damna et omnia damnot are all one. 

It is a certain conclufion upon theie words of the ftatute, that 
where damages fhall not be recovered againft the plaintiffe, there 
none fhall bee recovered againft the abbettors ; alfo where the plain* 
tiffe is fufficient and fo found by the jury, the abbettors fhall not be 
inquired of. 

(7) AhhettaMr per malitiam*'] Abbettors were found (upon the 3 Mtr.DIer, 
acquitall of tne defendant) by name, Et qtud procuraverunt^ infti* "®' 
gaverunt et abbtttaverunt pr^diSum querentem ad capiendum et pro- Jw fopr^'* 
J'equendum appelium pr^di^um in forma pr^ediBa^ and faid not per 

malitiam^ and yet allowed of. But nota the furer way is to porfae 
the words, falj'o et per malitiam^ according to this ad. 

(8) Per breve di judicio ad feSam appellati difiringaturp &c,] Rc$.34.SE.4« 
This writ is given in lieu of the writ of confpiracy at the com- 3- *7 £• *• C'>& 
men law, the abbettors comming 10 upon this proces may iravers ol^'ji'i/c *' 
•he abbctment, becaufe they were cftf angers to the vcrdift, and if Rou'saT'o'*- 1» 

the ^jun. 77* 



^86t 



Weftm. fectfud* 



Gap- 15. 



tlie defendant that fiieth the difirefle be non-dAt, yet nwyr he JbaVe 
a new writ» and it is not peremptory to hira. Aiul albett the jury 
finde neither the tune, nor the place where the abbetmeat was, yet 
if they finde the abbettors, it is fulHcient, fbr when the ^UiintifFe 
appearethy the defendant may ihew time and place in good 
time. 

Note in 46 E. 3. the court granted firft a 'venire fitdas^ and dien 
diflrefTe, but it feemeth that the procefle given by the ftatnte is a 
diflreffe infinite. 

But if the jury give too fmall dama^es^ it being but an enqueft 
of ofHce, the plain tife may have an originall writ of abbetment, and 
coont to greater damages. Fide 8 H. 6. cap. lo. 

Note reader, that judiciall precedents, and the right entries of 

ramrwte Rot 2' P^^^ "P^" ^^" (^' ^^Y Other) ftatute are good interpreters of 

HiL35£. x.ibi ^^ fame, and of qaelHons that have been, or may be moved 
thereupon. 

(9) Nee ji^at de eietero appellatwi in appello de mm-te hemims 
ejfmiium,'\ The defendant that is appealed of the death of man 
ought to have convenient expedition, and not to be detained in 
prifon, or to live under the infemy of a murthercr longer than 

10 H. 7. lb. Rot there is caufe: and this ihitute was chiefly made for the l^nefit of 

38. Mich. the defendant. 

Rbt?iJ'uiirc ^*^ ^ ^^yM of I E. 3. cap. 7. parliament* primo, & ftatot* 

deentriM. Ra(^. ^^ » ^» 2. cap, 1 3. ' ^ 

56. lb 197* Scamf. PL Cor. 197^ 



Tr. vn E. X. 
nbi uipn* 
a2E. 4. 
Gioto.45. 
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46 B. 3. Coron. 
so». 

3E.«. Action 
fur leftatur. %%, 
SH. 6. cap. iQ. 
F.N.B. 115.1. 
Kelwey, Zt. 



'Jlot. 19. 
Tr. 19 E. »• 

ikid. 82. Mich. 
34 H. 7. lb. Rot. 
76.Tr. 14 H. 7. 
lb. Rot. 74. Hil 



CAP. xm. 



jS) VIA etiam vkecoihitef multottcni . 
'^^^Jingentes aliquos coram ess in 
turnisfuis indi£fatos defurtis^ et aliis 
mahfaSfis (1)) captunt homines non 
culpabileSy nee legiiimo mode indiSfatos^ 
it eos imprifonant^ ut ab eis pecuniam 
ixtorqueant {2)y ^^^^ Icgitimo modo 
per duodecim. juratores non fuerint 
indiifati : Jiatutum eji^ quod vie* in 
Surnisfuisy et alibi ^ cum inquirer e ha- 
beant de malefaeioribus per praceptum 
regis (4), vel ex officio fuo^ per legates 
homines (2) ad minus duodecim fa- 
ciant infuijitiones [uas de hujujnwli 
malefa^oribusj qui hujufimdi inqui- 
Jitionibus Jigilla fua apponant (Sh et 
illos quos per hujufmodi inquifitiones 
invenerint culpabilesy capiant et im- 
prifonenty Jecundum quod alias fieri 
eonfuevit. Et ft aliquos aliter impri^ 
/onaverinty quam per hujufmodi inqui^ 
fitiones indi^atosy babeant hujujrnodi 

imprtjonati 



pORASMUCH as flieriffs, feign- 
ing many times ccrtaiiv peri^ns 
to be mditS^ed before them in their 
turns of felonies and other trefpailes, 
do take men that are not culpable 
nor lawfully indifled, and imprifoa 
them, and "do exaft monev from 
them, whereas they were not lawfully 
indifted by twelve jurors; it* is or- 
dained, that fherifts in their turns, 
and in other places where they have 
power to enquire of trefpaflbrs by the 
king's precept, or by office, fhall caufe 
their inquefts of fuch malefadors to 
be taken by lawful men, and by 
twelve at the leaft^ .which (ball put 
their feals to fuch inquifitions ; and 
thofe that fliall be found culpable by 
fuch inquefls, they (hall take and 
imprifon, as they have ufed aforetimes 
to do. And if they do imprifon 
other than fuch as have been indiAed 

by 



imprifimitti iOUt^ fiMt per ^«t» by iffqiieft) the {MTtMis imprifened 
die imprifonanunU (6 ) v^^i vkeam'y msU have their adiofi by a writ oi 
y!f irf hciirirtt verfus quamcunque altam imprifonment againft the iheriffs, as 
ferfonam^ qui eos imprjfonaret Jirti they (hould have againft any other 
warranto. Et Jicut dt5lum eji ie perfon that (hould imprifon thent 
vicicwC olferviiur de gaoiibft balivo without warrant. And as it hath 
Ubiriatn (y). been faid of flierifTs, fo {hall it 

be obferved of every bailiff of fran* 

chife* 

{% Inft. 387. X E. 3* ftat. a, c. 7. l£. 4. c, s.) 

(1) ^jua itiam nncecomites multetiens fingtntes aliques€»ram its in Flett4li.2.c.4^ 
lurnis fui$ iudiBatos de furtis et aliii Tuaitfadis.^ Two things arc 

provided, or rather declared by this a6t. 

I. Per legaies homnes ad minus iz,f octant inquifitiones, i«^ 

That indidlxnents in toumes ought to be found by I2« at the 
' leaft. 

(2) Legates homines. '\ More ihall be faid hereof when we come , [ 388 ] 
to the eight and thirtieth chapter of this parliament, and the ninth F.N.B. 165. 
chapter of Articuli fuper Chartas. 

(3) Ut ab eis pecuniam extorqueantJ] This is the greateft in- Videcip. ItU. 
juflice, when the innocent under colour of juftice, whereby he ought """• 

to be proteded, is opprefTed, and wrought to. give money to re-- 
deem his vexation: three thiiigs (it is faid) overthrew the flourifh- 
ing eftate of the Roman empire^ Latens odium, jwveniU confiliumy et 
pri^uatum lucrum. 

By this ad you may fee that ja(Hce was pretended, and fordid 
lucre intended, which this ad in reliefe of the innocent provide th 
to prevent. 

(4) Per pr^eceptum regis, "] That is, by the kings writorcom- 
miflion ; but thereupon grew fo many evils and mifchiefes for the 

fmguiar profit of the fherifes, that by a latter flatute it is provided ^S E. 3. cap. 9» 
that no fuch writs or comniiflions (hould be granted to them; fo F.N.B. ea. 
as at this day the fherifes cannot proceed in thofe cafes per *^''44» -as**.** 
praceptum regis. See hereafter how this power ex officio, is" tt* 
ll rained. 

(5) ^i hujufmodi inquifitioniBus ^gilla fua apponant,] The 

2. part is, that the jurors do pnt their feals to the inquifitions or s« 

indidments. 

fiy a latter flatute, thefe indidmenu 1^ to be by a roll indent- i £• 3* Psrlianu 
ed, whereof one part is to remain with the indidors, and the other ^* ^^P* '7> 
part with him that takes the enquefl. 

This ad of 1 £. 7, doth extend to prefentments or indidments, 
net onely in tourns, but in leets alfo, and the like. 

See the flatute of 1 R. 3. of what quality, hability, and lively- > R* 3* <*• 4* 
hood, the indidors in toumes and leets ought to be. 

But fuch corrupt and partiall proceedings upon prefentments 
and indidments before the fherife ex oj^o^ were, notwithftanding 
all thefe provifions in tourns and leets, continued, untill by the fla« 
tute of 1 £• 4. the power of them, fave only to take prefentments i B. 4. c. %^ 
and indidments, and tb.deliver the fame to the juflices of peace at 4 ^- 4- 31- 
the next feffions of the peace, &c. is taken away; and by that ad 5 |^' ^ 5- "•* 9^ 
authority is given to juilices pf peace^ to awaid proceffe upon all M^r^d'a.'*^^^ 

'fuch 



3t^ Wcftm. iecohd* ' Cap* i^. 

ilichi>refeatiiieiitf iumI imHamcntt ddiTeitdtt) tlwii|» ftc whkh is 
to be intended of fuch as be UwfaU. 

(6) Ftr irtvi de im^Jifumemt'l Thu aft doth not ondy pre- 
icribe a form for die (heiife to pormey but giyeth the party remedy 
againft the (herife, if he porToeth not the form of the sift ; fbr> Ncm 
^feroa^afwwia inftrtur admdUuU a3ut. 

(7) Et fiatt iiBum eft dt viWran*, •hforvthtrdt qv^ha hidi*v 
liherttUis.'X £veiy bailife of franchife, that is, of leets» and vieurs of 
frankpled]?e, which are exempted out of the Iherifes tonniy and arc 
the fianchifei here intended* 



«v^M®^^ 
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